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JUDGES 

OF  THE 

SUPREME  COURT  OF  ONTARIO 

DURING  THE  PERIOD  OF  THESE  REPORTS. 


THE  COURT  OF  APPEAL  FOR  ONTARIO. 

The  Hon.  Newton  Wesley  Rowell^  Chief  Justice  of  Ontario.^ 
“ ‘‘  Robert  Spelman  Robertson^  Chief  Justice  of  On- 

tario, t 

“ “ Francis  Robert  Latchford^  Chief  Justice  in  Appeal.! 

“ “ William  Renwick  Riddell^  J.A. 

“ “ William  Edward  Middleton^  J.A. 

“ “ Cornelius  Arthur  Hasten^  J.A. 

“ “ Robert  Grant  Fisher^  J.A. 

“ “ Norman  Scarth  Macdonnell^  J.A.§ 

“ William  Thomas  Henderson^  J.A. 

“ “ John  Gordon  Gillanders^  J.A.Tf 

THE  HIGH  COURT  OF  JUSTICE  FOR  ONTARIO. 

The  Hon.  Hugh  Edward  Rose^  Chief  Justice  of  the  High  Court. 
‘‘  “ Nicol  Jeffrey^  J. 

“ “ Arthur  Courtney  Kingstone^  J.* * * § ** * * §§ 

“ “ John  Andrew  Hope^  J. 

“ “ George  Franklin  McFarland^  J. 

“ “ James  Cardwell  Makins^  J. 

“ “ Charles  Patrick  McTague^  J.tt 

“ “ Frederick  Drummond  Hogg^  J. 

“ “ John  Keiller  Mackay^  J. 

“ “ Ainslie  Wilson  Greene^  J. 

“ “ Edgar  Rudolph  Eugene  Chevrier^  J. 

“ “ Wilfrid  Daniel  Roach^  J. 

“ John  Milton  Godfrey^  J.t{ 

“ “ George  Alexander  Urquhart^  J.§§ 

“ “ James  Gerald  Kelly,  J.HU 

* The  Hon.  Newton  Wesley  Rowell  resigned  on  November  15th, 

1938. 

t Robert  Spelman  Robertson,  one  of  His  Majesty’s  Counsel,  was 
appointed  Chief  Justice  of  Ontario  on  December  20th,  1938. 

$ The  Hon.  Francis  Robert  Latchford  died  on  August  13th,  1938. 

§ The  Hon.  Norman  Scarth  Macdonnell  died  on  April  7th,  1938. 

II  John  Gordon  Gillanders,  one  of  His  Majesty’s  Counsel,  was  ap- 
pointed a Justice  of  Appeal  on  May  16th,  1938. 

**  The  Hon.  Arthur  Courtney  Kingstone  died  on  January  5th,  1938. 

ft  The  Hon.  Charles  Patrick  McTague  was  appointed  a Justice  of 
Appeal  on  December  8th,  1938. 

John  Milton  Godfrey,  one  of  His  Majesty’s  Counsel,  was  ap- 
pointed a Justice  of  the  High  Court  on  January  26th,  1938. 

§§  George  Alexander  Urquhart,  one  of  His  Majesty’s  Counsel,  was 
appointed  a Justice  of  the  High  Court  on  January  26th,  1938. 

till  James  Gerald  Kelly,  one  of  His  Majesty’s  Counsel,  was  appointed 
a Justice  of  the  High  Court  on  December  8th,  1938. 
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Major  V*  Bruer* 

Damages — Negligence — Death  of  person  from  injuries  received  as  re- 
sult of  negligence  of  the  defendant — Damages  for  loss  of  expecta- 
tion of  life  ■ — Damages  for  pain  and  suffering  — Whether  such 
damages  can  be  recovered  in  an  action  by  the  personal  represen- 
tative of  the  deceased — The  Trustee  Act,  R.8.O.  1927,  ch.  150,  sec.  37. 

In  this  action  the  administratrix  of  the  estate  of  a deceased  person 
claimed  damages  against  the  defendant  whose  automobile  had  struck 
the  deceased.  The  deceased,  who  at  the  date  of  his  death  was  70 
years  of  age,  had  been  seriously  injured  as  a result  of  the  im.pact 
with  the  defendant’s  automobile  and  he  died  four  days  later  from 
the  injuries  which  he  received. 

At  the  trial  the  defendant  admitted  liability  and  the  sole  issue  for  the 
jury  was  the  quantum  of  damages.  The  jury  assessed  the  out-of- 
pocket  expenses  of  the  deceased  at  $101.30,  the  damages  for  pain  and 
suffering  at  $400.00  and  the  damages  for  loss  of  expectation  of  life 
of  the  deceased  at  $1,000.00,  making  a total  of  $1,501.30. 

The  learned  trial  Judge  entered  judgment  for  the  plaintiff  in  the  sum 
of  $501.30,  disallowing  any  damages  for  loss  of  expectation  of  life. 
Held,  on  appeal,  that  the  plaintiff  was  entitled  to  recover  damages  for 
loss  of  expectation  of  life  of  the  deceased  and  that  the  damages 
should  be  increased  to  $1,501.30  as  found  by  the  jury.  A living  person 
can  recover  damages  for  loss  of  expectation  of  life  and  upon  the  death 
of  such  person  the  right  to  recover  such  damages  passes  to  the  per- 
sonal representative  under  the  provisions  of  sec.  37  of  The  Trustee 
Act,  R.S.O.  1927,  ch.  150;  Rose  v.  Ford,  [1937]  3 Ail  E.R.  359  applied. 

An  appeal  by  the  plaintiff  and  a cross-appeal  by  the  defen- 
dant from  the  judgment  of  McFarland  J.,  who,  after  trial  with 
a jury,  entered  judgment  for  the  plaintiff  against  the  defendant 
in  the  sum  of  $501.30. 

November  1st,  1937.  The  appeal  was  heard  by  Latchford 
C.J.A.,  Middleton  and  Fisher  JJ.A. 

R.  Hughes,  for  the  plaintiff,  appellant,  contended  that,  by 
virtue  of  section  37  of  The  Trustee  Act,  R.S.O.  1937,  ch.  150, 
the  administratrix  of  the  deceased  was  entitled  to  bring  action 
on  behalf  of  the  estate  for  torts  committed  against  the  deceased 
during  his  lifetime.  Moreover,  since  the  decision  of  the  House 
of  Lords  in  Rose  v.  Ford,  [1937]  3 All  E.R.  359,  dealing  with 
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section  1 of  The  Law  Reform  (Miscellaneous  Provisions)  Act, 
1934,  ch.  41,  which  is  similar  to  section  37  of  our  Trustee  Act,  the 
personal  representative  is  entitled  to  recover  damages  for  the 
deceased’s  loss  of  expectation  of  life. 

J.  D.  Watt,  for  the  defendant,  respondent,  argued  that  the 
damages  awarded  for  the  shortening  of  life  were  grossly  exces- 
sive and  against  the  weight  of  evidence.  In  the  alternative,  if 
these  damages  were  adequate,  to  give  other  damages  for  pain 
and  suffering  on  the  basis  of  a life  of  normal  length  would  be 
to  give  them  twice  over.  Reference  to  Rose  v.  Ford  (supra) ; 
Roach  V.  Yates,  [1937]  3 All  E.R.  442;  Flint  v.  Lovell,  [1935] 
1 K.B.  354;  Slater  v.  Spreag,  [1936]  1 K.B.  83. 

Hughes,  in  reply. 

Cur,  adv.  vult. 

December  1st,  1937.  Latchford  C.J.A. — This  appeal  is  from 
the  judgment  of  the  Honourable  Mr.  Justice  McFarland,  dated 
June  29,  1937,  after  trial  with  a jury  on  May  20  and  May  21, 
1937. 

The  original  plaintiff  Edward  J.  Major  was  terribly  injured 
by  a motor  car  owned  and  driven  by  the  defendant  during  the 
night  of  Tuesday,  March  24,  1936.  The  writ  was  issued  on 
March  28.  Next  day  Major  died.  He  was  aged  70,  but  so 
healthy  and  vigorous  that  his  expectancy  of  life  was  by  medical 
evidence  estimated  to  be  ten  years.  He  was  living,  retired,  with 
his  daughter  Mrs.  Hanrahan  who  was  duly  appointed  adminis- 
tratrix of  his  estate.  The  action  by  order  of  revivor  was  then 
continued  in  her  name. 

Immediately  after  the  jury  had  been  empanelled  and,  pre- 
sumably sworn,  Mr.  Watt,  as  counsel  for  the  defendant,  stated 
that  he  had  a motion  to  make  and  asked  that  the  jury  should 
be  excluded  while  he  was  making  it.  The  jury  was  directed  to 
retire  and  did  so.  Then  Mr.  Watt  informed  his  Lordship  that  he 
desired  to  withdraw  his  denial  of  negligence  on  the  part  of  the 
defendant,  and  instead  to  admit  negligence.  As  a result  the  issue 
was  restricted  to  the  question  of  damages. 

The  right  of  the  administratrix  to  maintain  the  action  is 
wholly  statutory.  No  such  right  existed  at  common  law.  The 
principle  actio  personalis  moritur  cum  persona  had  continued  to 
be  invincible  for  ages.  Apart  from  Lord  Campbell’s  Act,  it  was 
not  until  recently  in  England  that  the  application  of  the  maxim 
in  courts  of  law  to  cases  like  this  was  definitely  ended.  There  by 
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sec.  1 of  the  Law  Reform  (Miscellaneous  Provisions)  Act,  1934, 
24-25  Geo.  V,  ch.  41,  it  was  enacted  as  follows: 

“ ...  on  the  death  of  any  person  after  the  commencement 
of  this  Act  all  causes  of  action  subsisting  against  or  vested  in  him 
shall  survive  against  or,  as  the  case  may  be,  for  the  benefit  of, 
his  estate.” 

This  was  subject  to  certain  provisions  immaterial  to  be  re- 
ferred to  here. 

But  in  Upper  Canada  as  early  as  1837,  the  venerable  principle 
was  invaded.  Similar  provisions  appeared  in  10  & 11  Viet.,  ch. 
6.  This  was  repeated  in  the  United  Provinces  Consolidation  of 
1859,  ch.  78,  and  in  ch.  107  of  R.S.0. 1877  as  secs.  8 and  9 so  as  to 
apply  to  torts  to  the  person  as  well  as  to  the  estate  of  the  deceas- 
ed. In  1886,  by  49  Viet.,  ch.  16,  new  sections,  10  and  11,  of  the 
same  tenor  were  substituted  for  secs.  8 and  9 of  the  Act  of  1877. 
In  R.S.O.  1887,  ch.  110,  the  same  provisions  appear  in  sections 
numbered  9 and  10. 

The  latter  statute  was  considered  here  by  the  Court  of  Appeal 
in  Mason  v.  Peterborough  (1893),  20  O.A.R.  683.  The  plaintiff, 
claiming  to  have  been  injured  by  the  tortious  negligence  of  the 
town,  brought  action  against  it.  The  case  was  tried  before  Fal- 
conbridge  J.  and  the  jury  disagreed.  The  defendant  then  moved 
for  a nonsuit  before  the  Common  Pleas  Division.  From  the  dis- 
missal of  this  motion  an  appeal  was  made  to  the  Court  of  Appeal. 
Pending  the  appeal,  the  plaintiff  died.  His  executors  entered  a 
notice  of  his  death,  and  under  an  order  of  revivor  continued 
the  action.  The  Court  of  Appeal  held  that  the  action  was  main- 
tainable under  the  statute  and  properly  revived;  and  that  owing 
to  certain  evidence  adduced  at  the  trial,  it  would  not  have  been 
proper  for  the  learned  trial  Judge  to  have  withdrawn  the  case 
from  the  jury.  Accordingly,  the  appeal  was  dismissed. 

Similar  enactments  to  that  considered  in  Mason  v.  Peter- 
borough appear  in  the  various  revisions  of  our  statutes  which 
have  been  made  since  1887.  The  latest  is  in  The  Trustee  Act, 
R.S.O.  1927,  ch.  150,  sec.  37(1),  where  it  appears  in  the  following 
words : 

“Except  in  cases  of  libel  and  slander,  the  executor  or  adminis- 
trator of  any  deceased  person  may  maintain  an  action  for  all  torts 
or  injuries  to  the  person  or  to  the  property  of  the  deceased  in 
the  same  manner  and  with  the  same  rights  and  remedies  as  the 
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deceased  would,  if  living,  have  been  entitled  to  do;  and  the  dam- 
ages when  recovered  shall  form  part  of  the  personal  estate  of  the 
deceased”. 

Subsection  2 of  section  37  has  no  application  to  this  case, 
and  subsection  3,  requiring  such  an  action  to  be  brought  within 
a year  from  the  death  of  the  deceased,  was  here  complied  with. 

The  statute  as  applied  to  the  present  case  may  be  expressed 
in  a few  words.  The  plaintiff,  the  administratrix  of  her  father’s 
estate,  is  entitled  to  maintain  an  action  for  the  tortious  injury 
caused  by  the  defendant  to  his  person  precisely  as  her  father 
could  maintain  such  action  if  living. 

On  the  sole  issue,  as  restricted  by  the  admission  made  by 
counsel  for  the  defendant,  the  questions  submitted  to  the  jury 
and  their  answers  were  as  follows: 

1.  At  what  do  you  assess  the  out-of-pocket  expenses  of  the 
deceased,  Edward  J.  Major?  A.  $101.30. 

2.  At  what  do  you  assess  the  damages  for  pain  and  suffering 
undergone  by  the  deceased,  Edward  J.  Major?  A.  $400.00. 

3.  At  what  do  you  assess  the  damages  for  shortening  of  life 
of  the  deceased,  Edward  J.  Major?  A.  $1,000.00. 

The  learned  trial  Judge  reserved  judgment  to  consider  the 
application  to  the  damages  found  under  question  No.  3 of  the 
decision  of  the  Court  of  Appeal  in  England,  in  Rose  v.  Ford^ 
[1936]  1 K.B.  90,  an  action  based  on  the  statute  of  1934.  This 
case  came  before  the  Court  of  Appeal  on  an  appeal  and  cross- 
appeal. The  facts  of  the  case  were  not  complicated.  A girl  of 
23,  strong  and  healthy,  had  been  grievously  injured  in  a motor 
car  collision  owing  to  the  negligent  driving  of  the  defendant. 
Her  right  leg  was  badly  shattered;  two  days  later  gangrene  en- 
sued and  the  leg  was  amputated.  In  another  two  days  she  died 
as  the  direct  result  of  the  injury  to  her  leg.  In  the  meantime 
following  the  accident  she  had  been  continuously  in  a state  of 
coma.  Her  father  took  out  letters  of  administration  and  sought 
inter  alia  to  recover  damages  for  the  benefit  of  his  daughter’s 
estate  under  the  provisions  of  the  Act  mentioned.  Humphreys 
J.,  who  tried  the  case,  awarded  the  plaintiff  and  his  wife  £300 
for  damages  claimed  under  The  Fatal  Accidents  Act.  He  also 
awarded  the  father  £29-2-11  special  damage  which  included  fun- 
eral expenses.  As  to  these  two  sums  no  further  question  arose 
on  the  appeal.  But  the  Judge  had  also  awarded  the  father  £500 
for  the  loss  of  the  leg  and  the  pain  and  suffering  of  his  daughter 
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during  the  four  days  of  her  existence  subsequent  to  the  accident. 
He  rejected  the  third  ground  of  claim  for  damage  for  loss  of  a 
reasonable  expectation  of  life  because  there  was  no  evidence 
whatever  of  any  mental  suffering  having  been  caused  to  the  girl 
by  reason  of  the  shortening  of  her  expectation  of  life,  which  he 
thought  was  the  basis  of  the  decision  of  the  Court  of  Appeal  in 
Flint  V.  Lovell,  [1935]  1 K.B.  354.  (There  was  no  appeal  against 
the  judgment  for  £29-2-11  or  the  £300  awarded  under  The  Fatal 
Accidents  Act.  It  was  against  the  amount  of  the  £500  for  pain 
and  suffering  and  for  the  loss  of  the  leg.  The  plaintiff  cross- 
appealed  against  the  decision  of  the  Judge  disallowing  the  claim 
for  damages  for  the  diminution  of  the  deceased  girl’s  expectation 
of  life) . It  was  agreed  that  the  Court  should  fix  the  amount  of 
damages  in  so  far  as  it  was  thought  necessary. 

The  members  of  the  Court  were  agreed  in  the  opinion  that 
the  Judge  was  mistaken  in  thinking  that  the  reasons  for  giving 
damages  for  loss  of  expectation  of  life  in  the  decision  in  Flint  v. 
Lovell  were  mental  pain  and  suffering  from  contemplation  of  the 
loss.  The  majority,  Slesser  and  Greene  L.JJ.,  however  held  that 
no  such  damages  could  be  recovered  after  the  injured  person  had 
died.  Greer  L.J.  was  of  the  opinion  that  the  right  to  such  dam- 
ages vested  in  the  injured  person  at  the  moment  of  injury  and 
survived  to  the  administrator.  All  the  Judges  were  agreed  that 
there  could  be  no  damages  for  loss  of  the  leg  other  than  for  the 
loss  for  four  days.  They  agreed  that  damages  for  pain  and 
suffering  and  loss  of  leg  should  be  reduced  to  £22-0-0.  They  were 
also  agreed  that,  if  damages  for  loss  of  expectation  of  life  could 
be  given,  the  proper  sum  was  £1,000.  In  the  result  the  damages 
of  £500  awarded  by  the  trial  Judge  were  reduced  to  £22.  The 
appeal  succeeded  to  that  extent,  and  the  cross-appeal  was 
dismissed. 

Mr.  Justice  McFarland  felt  bound  by  the  decision  of  the 
Court  of  Appeal  in  Rose  v.  Ford,  and  on  June  29, 1937,  as  already 
stated,  dismissed  the  claim  of  the  plaintiff  for  the  $1,000.00, 
assessed  by  the  jury  as  damages  for  the  shortening  of  the  ex- 
pectation of  life  of  her  father. 

Shortly  after  the  trial  of  the  Major  case,  the  House  of  Lords 
had  been  engaged  on  April  27,  29  and  30  in  hearing  an  appeal 
and  cross-appeal  against  the  judgment  of  the  Court  of  Appeal 
in  Rose  v.  Ford:  see  [1937]  3 All  E.R.  359.  Admittedly  the  appeal 
was  promoted  by  the  insurance  company  concerned  in  the  judg- 
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ment  against  the  defendant  so  far  as  it  allowed  the  father  of  the 
girl  £500  under  the  statute  of  1934  for  pain  and  suffering  and 
the  loss  of  her  leg.  The  right  of  the  girl’s  father  and  mother  to 
recover  the  £329-2-11  was  not  questioned.  The  sole  contention 
on  the  part  of  the  appellant  was  in  regard  to  the  award  of  the 
damages  of  £500. 

The  cross-appeal  was  that,  under  the  provisions  of  the  statute 
mentioned,  damages  (agreed  upon  as  £1,000)  were  also  recover- 
able by  the  father  as  administrator  of  his  daughter’s  estate  for 
her  loss  of  expectation  of  life. 

The  appeal  and  cross-appeal  were  ably  argued.  The  Marquis 
of  Reading,  K.C.,  led  for  the  appellant,  aided  by  two  other  coun- 
sel. Sir  William  Jowitt,  K.C.,  similarly  assisted,  represented 
the  respondent. 

The  opinions  written  by  four  of  their  Lordships  are  brilliant 
expositions  of  the  old  law  and  the  invasions  of  it  by  The  Fatal 
Accidents  Act  and  the  relevant  Act  of  1934,  and  the  latter’s 
application  to  the  matter  in  appeal.  I shall  not  here  venture  to 
consider  the  consensus  of  the  views  expressed  regarding  the 
effect  of  a statute,  indistinguishable  from  our  own,  except  to  state 
the  result. 

The  order  of  the  Court  of  Appeal  in  Rose  v.  Ford  on  appeal 
and  cross-appeal  was  set  aside  and  the  judgment  of  the  trial 
Judge  was  varied  by  increasing  the  sum  awarded  under  the  Act 
of  1934  to  £1,022,  and  directing  that  judgment  be  entered  for 
the  plaintiff  for  £1,351-2-11  with  costs  and  that  the  defendant 
do  pay  to  the  plaintiff  the  costs  of  the  appeal  and  cross-appeal 
and  the  costs  in  the  House  of  Lords  appropriate  to  a successful 
appellant  in  forma  pauperis.  This  judgment  was  delivered  on 
June  25.  The  date  is  a few  days  prior  to  the  judgment  of  Mr. 
Justice  McFarland,  but  no  report  of  the  decision  had  then  reached 
us  here.  Now  that  the  decision  has  become  known.  Rose  v.  Ford 
as  determined  in  the  Court  of  Appeal  can  no  longer  be  regarded 
as  binding  in  a like  case. 

Upon  a cross-appeal  by  the  defendant  much  argument  was 
devoted  to  a reduction  of  the  $400.00  awarded  by  the  jury  for  the 
pain  and  suffering  affecting  Major  during  the  four  days  between 
the  injury  and  the  resulting  death.  In  Rose  v.  Ford  the  injured 
person  lived,  as  did  Major,  only  four  days  after  the  accident, 
and  the  amount  payable,  estimated  by  the  trial  Judge  at  forty 
shillings,  was  not  increased  on  the  appeals.  However,  it  is  to  be 
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remembered  that  the  girl  was  continuously  in  a comatose  con- 
dition after  being  injured  and  could  not  feel  any  pain  whatsoever. 

On  the  other  hand  there  was  in  this  case  positive  evidence, 
unimpeached  on  cross-examination,  that,  owing  to  his  badly 
broken  back,  broken  ribs  and  other  injuries.  Major  suffered  in- 
tensely, even  though  his  sensitiveness  was  occasionally  dimin- 
ished by  sedatives. 

While  it  is  difficult  in  any  case  to  estimate  the  proper  sum 
of  money  to  be  awarded  as  compensation  for  pain  and  suffering, 
the  members  of  the  jury  here  were,  in  my  opinion,  quite  as  com- 
petent as  this  Court  to  determine  the  amount  properly  payable 
by  a person  who  negligently  caused  the  suffering  and  death  of 
Edward  J.  Major.  I therefore  think  the  cross-appeal  should  be 
dismissed  with  costs. 

The  appeal  should,  in  my  opinion,  be  allowed,  and  judgment 
entered  in  favour  of  the  plaintiff  for  $1,501.30  with  costs  here 
as  well  as  in  the  Court  below. 

Fisher  J.A.  agreed  with  Latchford  C.J.A. 

Middleton  J.A. — An  appeal  by  the  plaintiff  from  the  judg- 
ment of  the  Honourable  Mr.  Justice  McFarland,  after  trial  with 
a jury  at  the  City  of  Ottawa  on  the  20th  day  of  May,  1937,  and 
a cross-appeal  by  the  defendant  complaining  of  the  assessment 
of  damages  at  the  trial. 

The  action  was  brought  by  Edward  J.  Major  of  the  City  of 
Ottawa  to  recover  damages  by  reason  of  being  run  down  by  an 
automobile  driven  by  the  defendant.  Pending  the  action  Mr. 
Major  died  and  the  action  was  revived  in  the  name  of  Eileen 
Mary  Hanrahan  as  administratrix.  It  came  on  for  trial  and 
questions  were  submitted  to  the  jury  which  found  the  defendant 
negligent,  and  assessed  damages  as  follows:  out-of-pocket  ex- 
penses $101.30;  damages  for  pain  and  suffering  by  the  deceased 
$400.00;  damages  for  shortening  the  life  of  the  deceased  $1,- 
000.00.  The  learned  trial  Judge,  being  of  opinion  that  the  plaintiff 
had  no  right  to  recover  in  respect  of  the  last  mentioned  sum,  gave 
judgment  for  the  plaintiff  for  $501.30.  The  plaintiff  appeals 
from  this  and  the  defendant  complains  of  the  assessment  of  dam- 
ages on  the  ground  that  to  award  the  sum  found  by  the  jury 
would  be  in  effect  to  give  damages  twice  over,  the  $400.00 
awarded  by  the  jury  being  complete  compensation  for  all  pain 
and  suffering. 
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The  accident  took  place  on  the  morning  of  the  25th  of  March, 
1936.  Mr.  Major  died  on  the  29th  of  March,  1936.  He  was  a 
man  of  seventy  years  of  age.  He  had  not  been  employed  for 
some  time  and  lived  with,  and  was  supported  by,  his  daughter 
and  son-in-law.  He  was  a man  of  robust  health,  five  feet  eight 
inches  in  height  and  weighing  about  two  hundred  and  thirty-five 
pounds. 

At  the  time  of  the  hearing  the  case  of  Rose  v.  Ford,  [1937] 
3 All  E.R.  359,  had  not  been  determined  and  this  led  to  a trial 
in  some  respects  unsatisfactory.  That  case  determines  that  a 
living  person  can  claim  damages  for  loss  of  expectation  of  life 
and  that  upon  the  death  of  such  person  the  right  to  recover  the 
damages  passes  to  his  personal  representative  under  the  provi- 
sions of  The  Law  Reform  (Miscellaneous  Provisions)  Act,  1934, 
section  1.  This  liability  is  quite  apart  from  that  created  by  Lord 
Campbell’s  Act;  that  liability  is  one  personal  to  the  wife  and 
children  and  to  the  other  beneficiaries  named.  At  the  time  of 
the  decision  by  the  learned  trial  Judge  this  was  a matter  of  some 
uncertainty.  Flint  v.  Lovell,  [1935]  1 K.B.  354,  had  been  some- 
what adversely  criticized  and  the  matter  was  yet  in  a position  of 
doubt,  which  has  now  fortunately  been  placed  at  rest.  The 
practical  effect  of  the  decision  and  the  law  as  it  is  now  under- 
stood is  apparent  from  the  decision  of  the  Court  of  Appeal  in 
Roach  V.  Yates,  [1937]  3 All  E.R.  442. 

Section  37  of  The  Trustee  Act,  R.S.O.  1927,  ch.  150,  is  not 
distinguishable  from  the  Act  recently  enacted  in  England.  It 
provides  that  the  executor  or  administrator  of  any  deceased 
person  may  maintain  an  action  for  all  torts  or  injuries  to  the 
person  or  to  the  property  of  the  deceased  in  the  same  manner 
and  with  the  same  rights  and  remedies  as  a deceased  would, 
if  living,  have  been  entitled  to  do;  and  the  damages  when  re- 
covered shall  form  part  of  the  personal  estate  of  the  deceased. 
This  cannot  be  distinguished  from  the  provision  now  found  in 
The  Law  Reform  (Miscellaneous  Provisions)  Act  of  1934 
(English). 

There  is  here  room  for  doubt  whether  there  has  not  been  in 
truth  some  overlapping  in  the  damages  allowed,  but  we  do  not 
think  this  doubt  is  sufficient  to  justify  the  granting  of  a new  trial. 
The  damages  were  assessed  at  extremely  modest  figures.  The 
allowance  for  pain  and  suffering  was,  no  doubt,  intended  to  be. 
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and  really  is  for  the  pain  and  suffering  incident  to  the  injuries 
sustained.  The  damages  awarded  for  the  loss  of  expectation 
of  life  were  compensation  for  the  “eight  to  ten  years  pleasant 
life  in  which  he  could  have  carried  on  his  normal  activities”,  to 
use  the  language  of  Lord  Justice  Greer. 

The  judgment  should  be  increased  from  $501.30  to  $1,501.30, 
and  the  plaintiff  should  have  the  costs  of  the  appeal  and  cross- 
appeal. 

Appeal  allowed  with  costs;  cross-appeal  dismissed  with  costs. 


[COURT  OF  APPEAL.] 

Rex  V*  Sovari* 

Criminal  Law-Bawdy  houses — Accused  charged  with  heeding  a com- 
mon bawdy  house  contrary  to  secs.  225  and  229  of  The  Criminal 
Code,  R.S.C.  1927,  ch.  36 — Accused  a tenant  of  the  house  and  carry- 
ing on  the  business  of  a prostitute  therein — No  other  inmates  in  the 
house — Whether  accused  guilty  of  keeping  a common  baivdy  house. 

A woman  who  is  the  occupier  of  a house  and  who  herself  carries  on 
the  business  of  a common  prostitute  therein,  but  who  does  not  permit 
other  women  to  use  the  house  or  any  portion  thereof  for  the  purposes 
of  prostitution,  is  not  guilty  of  the  offence  of  keeping  a common 
bawdy  house  contrary  to  sec.  229  of  The  Criminal  Code,  R.S.C.  1927, 
ch.  36. 

An  appeal  by  the  accused  Elvi  Sovari  from  her  conviction 
by  Magistrate  E.  R.  Tucker  at  Cochrane  on  a charge  that  she 
did  unlawfully  keep  and  maintain  a disorderly  house,  to  wit,  a 
common  bawdy  house  on  Lot  122  situate  on  Second  Avenue  in 
the  Town  of  Cochrane,  contrary  to  sec.  229  of  The  Criminal 
Code,  R.S.C.  1927,  ch.  36. 

December  14th,  1937.  The  appeal  was  heard  by  Latchford 
C.J.A.,  Fisher  and  Henderson,  JJ.A. 

J.  R.  Cartwright,  K.C.,  for  accused,  appellant. 

W.  B.  Common,  K.C.,  for  Crown,  respondent. 

December  30th,  1937.  The  judgment  of  the  Court  was 
delivered  by  Henderson  J.A. : — This  is  an  appeal  from  a con- 
viction made  by  E.  R.  Tucker,  Esquire,  Police  Magistrate  at 
Cochrane,  on  the  22nd  November,  1937,  upon  a charge  against 
the  appellant  Elvi  Sovari  that  she  did,  in  the  town  of  Cochrane, 
unlawfully  keep  and  maintain  a disorderly  house,  to  wit,  a 
common  bawdy  house  on  Lot  122  situate  on  Second  Avenue, 
contrary  to  sec.  229  of  The  Criminal  Code,  R.S.C.  1927,  ch.  36. 
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The  evidence  against  the  accused  was  given  by  three  men, 
the  first  of  whom,  named  Kalle  Sorvisto,  swore  that  he  went 
to  the  house  of  the  accused  on  September  7,  1937,  had  sexual 
intercourse  with  her  and  paid  her  two  dollars.  The  second 
man,  Lars  Hatella,  gave  evidence  that  he  went  to  the  house  of 
the  accused  on  the  22nd  September,  1937,  had  sexual  intercourse 
with  her  and  paid  her  two  dollars.  The  third  witness,  John 
Seijari,  gave  evidence  that  he  went  to  the  house  of  the  accused 
on  September  24,  1937,  had  sexual  intercourse  with  her  and 
paid  her  two  dollars.  The  accused,  on  the  dates  in  question, 
was  a tenant,  and  was  living  in  a house  on  Second  Avenue  in 
the  Town  of  Cochrane.  The  number  of  the  house  is  not  iden- 
tified in  the  evidence,  nor  is  its  location  identified  as  being  on 
Lot  122. 

It  appears,  upon  the  evidence,  that  no  person  was  an  inmate 
of  the  house,  but  that  the  accused  occupied  it  and  rented  a room 
to  a lodger.  The  house  had  in  all  six  rooms  of  which  five  were 
bedrooms. 

Sec.  225  of  The  Criminal  Code  defines  a bawdy  house  in  the 
following  words: 

“A  common  bawdy  house  is  a house,  room,  set  of  rooms  or 
place  of  any  kind  kept  for  purposes  of  prostitution  or  for  the 
practice  of  acts  of  indecency,  or  occupied  or  resorted  to  by  one 
or  more  persons  for  such  purposes.” 

Sec.  229  of  The  Criminal  Code  makes  the  following  provi- 
sions : 

“Every  one  is  guilty  of  an  indictable  offence  and  liable  to 
one  year’s  imprisonment  who  keeps  any  disorderly  house,  that 
is  to  say,  any  common  bawdy-house,  common  gaming-house,  or 
common  betting-house,  as  hereinbefore  defined. 

“2.  Any  one  who  appears,  acts  or  behaves  as  master  or 
mistress,  or  as  the  person  having  the  care,  government  or  man- 
agement of  any  disorderly  house,  or  as  assisting  in  such  care, 
government  or  management,  shall  be  deemed  to  be  the  keeper 
thereof  and  shall  be  liable  to  be  prosecuted  and  punished  as 
such  although  in  fact  he  or  she  is  not  the  real  owner  or  keeper 
thereof.” 

The  Court  of  Appeal  for  Ontario  in  The  King  v.  Mannix 
(1905),  10  O.L.R.  303,  10  C.C.C.  150,  decided  that  a woman 
reputed  to  be  a prostitute,  living  alone  in  a house,  and  receiving 


C.A. 


Rex  V,  Sovari 


Henderson  J.A.  11 


men  for  the  purposes  of  acts  of  prostitution  with  herself  alone, 
but  not  allowing  other  women  to  resort  there  for  a similar  pur- 
pose, is  not  thereby  guilty  of  keeping  a bawdy  house,  and  further 
determined  that  the  statutory  definition  of  a common  bawdy 
house  contained  in  the  Code  is  intended  merely  to  define  the 
nature  of  the  premises  within  which  a bawdy  house  may  be 
kept,  and  not  as  stating  what  acts  constitute  such  keeping. 
Osier  J.A.,  delivering  the  judgment  of  the  Court,  referred  to 
Singleton  v.  Ellison,  [1895]  1 Q.B.  607,  and  quotes  the  words 
of  Wills  J.,  as  follows,  10  O.L.R.  at  p.  304: — 

“A  brothel  is  the  same  thing  as  a ‘bawdy  house’,  a term 
which  has  a well-known  meaning  as  used  by  lawyers  and  in 
Acts  of  Parliament.  In  its  legal  acceptation  it  applies  to  a place 
resorted  to  by  persons  of  both  sexes  for  the  purpose  of  prosti- 
tution. It  is  certainly  not  applicable  to  the  state  of  things  de- 
scribed by  the  magistrates  in  this  case,  where  one  woman  re- 
ceives a number  of  men.”  The  King  v.  Mannix  was  decided  in 
1905. 

The  present  sec.  225  of  The  Criminal  Code  was  then  sec.  195 
and  read  as  follows:  “A  common  bawdy  house  is  a house, 

room,  set  of  rooms  or  place  of  any  kind  kept  for  purposes  of 
prostitution.” 

In  the  present  section  the  following  words  are  added:  “or 
for  the  practice  of  acts  of  indecency,  or  occupied  or  resorted 
to  by  one  or  more  persons  for  such  purposes.” 

According  to  the  contention  of  the  Crown,  the  addition  of 
these  words  has  the  effect  of  making  a house,  room,  set  of 
rooms  or  place  of  any  kind  a common  bawdy  house  if  such 
house,  etc.,  is  occupied  by  a woman  who  permits  a man  to  resort 
there  for  the  purpose  of  prostitution  with  her,  and,  eo  converse, 
if  a man  occupies  a house,  etc.,  and  permits  a woman  to  resort 
there  for  the  purpose  of  prostitution  with  him.  In  other  words, 
the  effect  of  this  construction  of  the  definition  is,  in  my  opinion, 
to  make  fornication  a crime,  and  that  is  a result  which,  so  far  as 
I am  aware.  Parliament  has  steadily  refused  to  contemplate.  I am, 
therefore,  of  the  opinion  that  the  amended  section  has  not  the 
effect  contended  for,  and  that  the  law  as  stated  in  The  King  v. 
Mannix  {suyra)  still  stands. 

The  objection  that  there  is  no  identification  of  the  location 
of  the  house  with  the  number  of  the  lot  mentioned  in  the  infor- 
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mation  is  not  a fatal  defect  in  itself,  for,  if  this  ground  of  appeal 
stood  alone,  the  defect  could  be  cured  by  amendment. 

The  result  is  that,  in  my  opinion,  the  conviction  must  be 
quashed. 

We  were  also  referred  to  the  case  of  Rex  v.  Read  (1921),  36 
C.C.C.  200,  and  to  Rex  v.  Mercier  (1908),  13  C.C.C.  475. 

Appeal  allowed  and  conviction  quashed. 


[GREENE  J.] 

Re  Rex  v*  Edwards* 

Criminal  Law — Motion  by  accused  for  order  quashing  an  order  of  a 
magistrate  committing  the  accused  for  trial — Accused  charged  with 
conspiracy  to  obtain  money  by  false  pretenses — Defective  informa- 
tion— Jurisdiction  of  magistrate  to  commit — Distinction  between 
jurisdiction  of  magistrate  as  to  trial  and  as  to  preliminary  inquiry 
— Proceedings  by  way  of  certiorari — Power  of  Court  to  review 
evidence. 

On  a motion  by  way  of  certiorari  for  an  order  quashing  an  order  made 
by  a Magistrate  committing  an  accused  for  trial,  the  Judge  hearing 
the  motion  has  no  power  to  review  the  evidence  before  the  Magistrate 
for  the  purpose  of  deciding  whether  there  was  evidence  upon  which 
the  Magistrate  could  reasonably  make  a committal  order:  The  King 
v.  Nat  Bell  Liquors  Ltd.,  [1922]  2 A.C.  128,  applied. 

Even  though  an  information  is  defective  in  the  sense  that  a conviction 
founded  upon  the  information  could  not  stand,  this  does  not  affect 
the  validity  of  an  order  made  committing  an  accused  for  trial,  since 
the  accused  may  be  committed  for  trial  in  respect  of  any  indictable 
offence  disclosed  in  the  evidence  taken  before  the  Magistrate:  Reg. 
V.  Brown,  [1895]  1 Q.B.  119,  applied. 

A MOTION  by  the  accused  for  an  order  quashing  an  order  of 
a Magistrate  at  Hamilton  whereby  the  accused  was  committed 
for  trial  on  a charge  of  having  conspired  with  others  to  obtain 
money  by  false  pretenses. 

The  motion  was  heard  by  Greene  J.  in  Chambers  at  Toronto. 
/.  Levinter,  K.C.,  for  the  accused. 

A.  O.  Klein,  for  the  Crown. 

January  7th,  1938.  Greene  J.: — This  was  a motion  on  be- 
half of  the  accused  to  quash  an  order  of  the  Magistrate  at 
Hamilton  whereby  he  committed  the  above  named  C.  W.  Ed- 
wards for  trial,  on  an  information  which  will  be  hereinafter 
set  out. 

The  application  is  made  under  rules  passed  pursuant  to  The 
Criminal  Code  on  the  27th  March,  1908,  and  set  out  at  the  back 


Re  Rex  v*  Edwards 


Greene  J.  13 


of  volume  16  of  the  Ontario  Law  Reports.  For  the  present 
purpose  it  is  only  necessary  to  mention  the  first  rule,  No.  1279: 
“In  all  cases  in  which  it  is  desired  to  move  to  quash  a conviction, 
order,  warrant  or  inquisition,  the  proceeding  shall  be  by  a notice 
of.  motion  in  the  first  instance  instead  of  by  certiorari  or  by 
rule  or  order  nisi/’  It  is  well  settled  that  no  motion  wiU  lie 
under  this  rule,  which  could  not  have  been  the  subject  of  cer- 
tiorari prior  to  the  change  in  procedure  brought  about  by  the 
Rule:  Rex  v.  Titchmarsh  (1914),  32  O.L.R.  569;  Rex  v.  Jackson 
(1917) , 40  O.L.R.  173. 

The  information  upon  which  the  order  of  committal  for 
trial  was  made  is  as  follows:  “That  C.  W.  Edwards  of  Toronto 

on  or  about  the  22nd  day  of  December  in  the  year  of  our  Lord 
One  Thousand  Nine  Hundred  and  Thirty-six,  at  the  Township 
of  Flamboro  in  the  County  of  Wentworth,  did  conspire  with 
L.  N.  Hart,  N.  T.  P.  O’Sullivan  and  H.  J.  Pike  to  commit  an  in- 
dictable offence,  to  wit — to  violate  the  provisions  of  section  405 
of  the  Criminal  Code  contrary  to  the  provisions  of  section  444 
of  the  Criminal  Code.”  For  convenience  the  above  mentioned 
sections  of  The  Criminal  Code  are  hereunder  set  forth : 

“405.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  three  years’  imprisonment  who,  with  intent  to  defraud,  by 
any  false  pretense,  either  directly  or  through  the  miedium  of  any 
contract  obtained  by  such  false  pretense,  obtains  anything 
capable  of  being  stolen,  or  procures  anything  capable  of  being 
stolen  to  be  delivered  to  any  other  person  than  himself. 

“(2)  Every  one  is  guilty  of  an  indictable  offence  and  liable  to 
one  year’s  imprisonment  who,  in  incurring  any  debt  or  liability, 
obtains  credit  under  false  pretenses,  or  by  means  of  any  fraud. 

“444.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years’  imprisonment  who  conspires  with  any  other 
person,  by  deceit  or  falsehood  or  other  fraudulent  means,  to 
defraud  the  public  or  any  person,  ascertained  or  unascertained, 
or  to  affect  the  public  market  price  of  stocks,  shares,  merchan- 
dise, or  anything  else  publicly  sold,  whether  such  deceit  or 
falsehood  or  other  fraudulent  means  would  or  would  not  amount 
to  a false  pretense  as  hereinbefore  defined.” 

Without  discussing  the  information  in  detail,  it  seems  to  me 
that  it  does  not  comply  with  the  requirements  of  The  Criminal 
Code,  and  following  Brodie  and  Barrett  v.  The  King,  [1936] 
S.C.R.  188,  a conviction  founded  upon  such  an  information  would 
not,  in  my  opinion,  stand. 
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The  question  before  me,  however,  is  not  a conviction  under 
defective  information,  but  merely  a committal  for  trial  by  a 
Magistrate  following  a preliminary  inquiry.  It  was  pressed  very 
strongly  by  counsel  for  the  accused  that  the  Court  has  power 
to  review  the  evidence  before  the  Magistrate  to  decide  as  .to 
whether  there  was  evidence  upon  which  he  could  reasonably 
make  a committal  order. 

The  cases  cited  in  support  of  this  argument  were  practically 
all  cases  dealing  with  an  application  of  habeas  corpus.  It  was 
argued  that  if  the  Court  has  power  to  review  the  evidence  when 
a man  is  in  gaol,  surely  it  has  the  power  when  he  is  out  on  bail. 
I cannot  agree  with  this  contention  as  The  Habeas  Corpus  Act 
specifically  provides  for  the  review  of  the  evidence.  It  is  easily 
understandable  why  the  reviewing  powers  of  the  higher  Court 
should  be  broader  in  a case  of  habeas  corpus,  because  the  ac- 
cused, being  in  custody,  should  be  dealt  with  as  expeditiously 
as  possible,  the  same  argument  not  applying  with  the  same  force 
to  a man  on  bail  who  may  be  left  to  some  other  remedy  in  the 
regular  course  of  the  proceedings  against  him.  In  my  opinion 
The  Queen  v.  Bolton  (1841),  1 Q.B.  66,  followed  in  The  King 
V.  Nat  Bell  Liquors  Ltd.,  [1922]  2 A.C.  128,  is  still  authority 
for  the  principle  that  the  Court  is  not  entitled  in  certiorari  pro- 
ceedings to  review  the  evidence,  but  merely  to  see  that  the  case 
was  one  within  the  jurisdiction  of  the  Magistrate. 

The  jurisdictions  of  the  Magistrate  in  regard  to  committal 
for  trial  and  actual  trial  by  the  Magistrate  are  two  different 
matters.  This  is  discussed  in  The  Queen  v.  Brown,  [1895]  1 
Q.B.  119,  with  particular  reference  to  page  121,  et  seq.  The 
following  is  from  the  headnote : 

“Where  an  accused  person,  summoned  before  justices  in 
respect  of  an  offence  triable  summarily,  elects,  under  sec.  17 
of  the  Summary  Jurisdiction  Act,  1879,  to  be  tried  by  a jury, 
the  subsequent  procedure  before  justices  is  the  same  as  that 
which  is  applicable  to  the  case  of  indictable  offences,  and  not 
that  applicable  to  summary  proceedings.  The  accused  person 
may  therefore  be  committed  to  take  his  trial  in  respect  of  any 
indictable  offence  disclosed  by  the  depositions.” 

In  The  King  v.  Phillips  (1906),  11  C.C.C.  89,  the  comments  of 
Lord  Russell  C.J.  in  The  Queen  v.  Brown,  [1895]  1 Q.B.  119, 
at  pages  126  and  127,  on  the  distinction  between  a Magistrate 
trying  an  offence  in  a summary  way  and  dealing  with  a prelim- 
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inary  inquiry  in  respect  to  an  indictable  offence  are  referred  to 
with  approval.  In  The  King  v.  Phillips,  an  information  laid  in 
general  terms  charging  that  the  accused  did  in  specified  years 
“conspire  with  others,  whose  names  are  unknown,  by  deceit, 
falsehood  and  other  fraudulent  means  to  defraud  the  public” 
was  held  to  sufficiently  state  the  offence  to  give  jurisdiction  to  a 
Magistrate  to  hold  a preliminary  inquiry. 

In  Rex  V.  Isbell  (1928),  63  O.L.R.  384,  at  p.  388,  Riddell  J.A. 
says: 

“Since  the  time  of  Rex  v.  Kinnersley  (1719),  1 Str.  193,  it  has 
been  law  that  the  mention  of  the  overt  act  or  acts  in  the  indict- 
ment or  other  charge  is  not  necessary;  that,  if  an  overt  act  is 
committed  within  the  jurisdiction  of  the  Justice,  he  thereupon, 
without  more,  acquires  jurisdiction  to  hear,  is  not  and  cannot  be 
disputed.” 

The  King  v.  Phillips  {supra)  is  referred  to  and  followed  in 
Rex  v.  Beaudoin  (1913),  22  C.C.C.  319,  and  the  remarks  of  Lord 
Russell  C.J.  in  The  Queen  v.  Brown  {supra),  at  p.  126  in  that 
case  are  quoted  with  approval.  In  Rex  v.  Beaudoin  the  follow- 
ing is  quoted  from  Crankshaw’s  Practical  Guide  to  Magistrates: 

“The  possibility  of  taking  technical  objection  to  the 
information  or  complaint  or  to  the  case,  as  made  out  in  the 
evidence  adduced  at  the  preliminary  investigation  of  an  indict- 
able offence,  is  thus  done  away  with.  The  information  or  com- 
plaint, in  the  case  of  an  indictable  offence,  is  taken  merely  for 
the  purpose  of  enabling  the  justice  to  judge  whether  or  not  he 
should  interfere,  and  to  guide  his  discretion  as  to  the  propriety 
of  issuing  a summons  or  a warrant;  so  that  after  the  summons 
or  warrant  issues,  the  information  or  complaint  ceases  to  be  of 
any  importance,  and  it  necessarily  follows  that,  if  the  evidence 
taken  before  the  justice  reveals  an  indictable  offence  as  having 
been  committed  by  the  party  summoned  or  apprehended  though 
it  may  not  be  the  same  as  the  one  charged  in  the  information  or 
complaint,  he  is  bound  to  adjudicate  upon  the  evidence  and  to 
discharge,  bind  over,  or  commit  the  accused,  as  directed  by 
sections  579,  586,  587,  594,  and  596  of  the  Criminal  Code.” 

As  the  objection  taken  to  the  information  is  not  sufficient 
ground  for  quashing  the  committal  order,  and  as  I am  precluded 
from  reviewing  the  evidence,  this  motion  must  be  dismissed. 

Motion  dismissed. 
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[COURT  OF  APPEAL.] 

Re  Smith. 

Descent  and  distribution — Real  property — The  Devolution  of  Estates 
Act,  R.S.O.  1927,  ch.  148 — Whether  real  property  descending  under 
the  Act  converted  into  personal  property  by  provisions  of  sec.  2 of 
the  Act — Effect  of  sec.  2 of  Act  not  to  convert  real  property  into 
personal  property  but  to  provide  that  real  property  shall  descend  to 
the  same  individuals  as  are  entitled  to  personal  property. 

Section  2 of  The  Devolution  of  Estates  Act,  R.S.O.  1927,  ch.  148,  does 
not  convert  undisposed  of  real  property  of  a deceased  person  into 
personal  property  but  merely  provides  that  such  real  property  shall 
descend  on  an  intestacy  to  the  same  individuals  who  are  entitled  to 
receive  undisposed  of  personal  property. 

An  appeal  by  Florence  Louise  Smith  from  an  order  of 
Makins  J.  made  on  the  application  of  the  administrator  of  the 
estate  of  Carrie  Louise  Smith,  deceased,  and  of  the  executors 
of  the  estate  of  Joseph  Rymal  Smith,  deceased,  for  the  opinion 
of  the  Court  as  to  the  descent  of  certain  real  property.  It  was 
held  by  Makins  J.  that  an  undivided  one-third  interest  in  the 
real  property  in  question  which  descended  to  Joseph  Rymal 
Smith  on  the  death  intestate  of  Carrie  Louise  Smith  should  be 
distributed  as  personal  property  under  the  will  of  Joseph  Rymal 
Smith. 

On  the  hearing  of  the  appeal  counsel  for  the  administrator 
and  for  the  executors  drew  the  attention  of  the  Court  to  Re 
Harris  (1915),  33  O.L.R.  83,  which  he  submitted,  when  read  with 
Re  Pearcy  and  Finotti  (1917),  12  O.W.N.  36,  and  Kennedy  v. 
Suydam  (1916),  36  O.L.R.  512,  justified  the  opinion  that  it  was 
possible  that  the  real  property  of  an  intestate  devolved  upon  the 
administrator  upon  trust  for  conversion  under  sec.  2 of  The 
Devolution  of  Estates  Act,  R.S.O.  1927,  ch.  148,  and  was  there- 
fore, under  the  equitable  doctrine  of  conversion,  converted  into 
personal  property  and  devolved  as  personal  property. 

The  appeal  was  heard  by  Middleton,  Masten  and  Hender- 
son JJ.A. 

J.  R.  Cartwright,  K.C.,  for  Florence  Louise  Smith,  appellant. 
McGregor  Young,  K.C.,  for  the  Official  Guardian,  for  infant 
children  of  the  second  marriage. 

H.  M.  Smith,  for  Ruth  Smith  and  Lewis  Gordon  Smith. 

R.  M.  W.  Chitty,  for  the  administrator  and  the  executors. 

December  17th,  1937.  The  judgment  of  the  Court  was  de- 
livered by  Middleton  J.A. — Carrie  Louise  Smith,  the  owner  in 
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fee  simple  of  the  lands  in  question,  died  on  the  22nd  of  October, 
1919,  intestate.  No  letters  of  administration  to  her  estate  were 
granted  until  the  19th  of  March,  1924,  more  than  three  years 
after  her  death.  Her  husband  was  appointed  her  administrator, 
and  upon  his  death  her  son  Lewis  Gordon  Smith  was  appointed 
administrator  de  bonis  non^  on  the  14th  February,  1935. 

The  husband,  Joseph  Rymal  Smith,  apparently  elected  to 
take  one-third  of  the  wife’s  realty.  No  instrument  of  election 
was  filed,  but  in  an  affidavit  made  by  his  son  Lewis  Gordon 
Smith  in  August,  1934,  the  son  spoke  of  his  father  having  an 
undivided  one-third  interest  in  the  said  lands,  and  this  assertion 
is  not  in  any  way  disputed  upon  the  argument  of  this  appeal. 

Mrs.  Smith  left  her  surviving,  in  addition  to  her  husband, 
three  children,  Lewis  Gordon  Smith,  Helen  Marie  Smith  and 
Ruth  Smith. 

In  July,  1926,  Lewis  Gordon  Smith  sold  his  interest  in  his 
mother’s  estate  to  his  father.  This  sale  is  evidenced  by  an  in- 
formal document  dated  July,  1926,  but  is  confirmed  by  a con- 
veyance dated  the  19th  February,  1935,  from  him  and  his  wife 
to  Florence  Louise  Smith,  her  husband  being  then  dead. 

Helen  Marie  Smith  died  on  the  21st  December,  1933.  It 
was  assumed  that  she  died  intestate  and  left  no  heirs  her  sur- 
viving. This  is  not  shown  on  the  material. 

Ruth  Smith  and  Lewis  Gordon  Smith  are  represented  upon 
this  motion. 

Joseph  R.  Smith  married  a second  time  and  left  him  sur- 
viving his  widow,  Florence  Louise  Smith.  There  were  two 
children  of  the  second  marriage,  Newall  Smith  and  Penelope 
Smith.  On  the  1st  of  June,  1922,  Joseph  R.  Smith  made  his 
will  by  which  he  gave  to  his  wife  Florence  Louise  all  his  real 
estate  wheresoever  situate,  and  gave  the  residue  of  his  estate 
to  his  wife  and  to  his  son  and  two  daughters  to  be  divided  among 
them  share  and  share  alike. 

From  the  death  of  Carrie  Louise  Smith  in  1919  until  the 
death  of  her  husband  Joseph  Rymal  Smith  in  1934,  all  remained 
in  quietness  and  content.  More  recently  some  questions  have 
emerged  occasioning  this  litigation. 

An  application  was  then  made  to  the  Court  resulting  in  the 
order  appealed  from  for  the  determination  of  certain  questions 
concerning  the  descent  of  the  property  in  question.  These 
questions,  I venture  to  think,  as  propounded  are  not  capable  of 
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being  definitely  answered.  The  questions  are,  in  part,  based 
upon  an  erroneous  view  of  the  law,  and  I prefer  to  substitute 
for  the  order  declarations  as  hereafter  indicated. 

From  the  order  so  pronounced  the  widow,  Florence  Louise 
Smith,  now  appeals  to  this  Court. 

By  The  Devolution  of  Estates  Act,  R.S.O.  1927,  ch.  148,  sec.  2, 
originally  passed  in  1886  and  subsequently  much  amended,  it  is 
provided  that  all  property,  real  and  personal,  which  is  vested  in 
any  person  shall,  notwithstanding  any  testamentary  disposition, 
devolve  to  and  become  vested  in  his  personal  representatives  as 
trustees  for  the  persons  by  law  beneficially  entitled  thereto,  and 
subject  to  the  payment  of  debts,  and  in  so  far  as  such  property 
is  not  disposed  of  in  the  course  of  administration  to  be  adminis- 
tered, shall  be  dealt  with  and  distributed  as  if  it  were  personal 
property  not  disposed  of. 

The  effect  of  this  statute  is  not  to  make  real  property  per- 
sonal property,  but  is  to  provide  that  real  property  shall  descend 
to  the  same  individuals  as  are  entitled  to  receive  and  take  per- 
sonal property.  It  abolishes  for  this  purpose  the  distinction  there- 
tofore existing  between  the  course  of  descent  of  personalty  and 
realty,  and  provides  that  those  entitled  under  the  statutes  to 
the  personalty  shall  also  be  entitled  in  like  manner  to  the  realty. 
This  land  owned  by  Mrs.  Smith  at  the  time  of  her  death  in  1919 
remained  at  all  times  land,  and  descended  to  those  beneficially 
entitled  as  land,  and  vested  in  them  at  the  expiry  of  three  years 
from  her  death  on  the  22nd  October,  1922. 

Upon  the  issue  of  letters  of  administration  on  the  19th  March, 
1924,  the  administrator  of  her  estate,  if  it  was  necessary  to 
assume  possession  of  the  land  for  the  purpose  of  paying  debts, 
upon  complying  with  the  other  conditions  of  The  Devolution  of 
Estates  Act,  might  have  registered  a caution,  and  so  caused  the 
lands  to  vest  in  him  as  administrator;  but  no  such  proceedings 
having  been  taken  and,  apparently,  there  being  no  debts  what- 
soever, no  proceedings  could  have  been  taken,  and  the  lands 
remained  vested  in  the  persons  beneficially  entitled. 

This  is  the  effect  of  the  decision  in  Martin  v.  Magee  (1891)^ 
18  O.A.R.  384.  Osier  J.A.,  says  at  page  388: 

“It  appears  to  me  that  the  plainly  expressed  intention  of  this 
legislation  is  to  vest  in  the  legal  personal  representatives  all 
the  real  property  of  the  deceased  as  if  the  same  were  personal 
property.  The  Act  does  not  say  it  is  to  devolve  upon  them  so 
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far  as  it  has  not  been  disposed  of.  They  take  it  absolutely  subject 
to  the  payment  of  debts,  and  debts  being  satisfied  it  is  to  be 
'distributed’  as  personal  property  is  distributed,  except  so  far  as 
it  is  disposed  of  by  deed,  will  or  other  effectual  disposition.  If  it 
has  been  disposed  of  by  will,  the  personal  representatives,  when 
the  debts  are  paid  or  if  there  are  no  debts,  have  the  bare  legal 
estate  for  the  devisee  as  the  learned  Chancellor  says  in  the 
judgment  below. 

“The  latter  is  then  the  beneficial  owner,  but  not  having  the 
legal  estate  he  cannot,  whether  the  debts  are  paid  or  not,  make 
a good  title  without  a conveyance  from  that  person  in  whom  the 
legal  estate  is  outstanding.  If  the  debts  are  paid,  or  there  are 
no  debts,  he  may  compel  such  conveyance  . . .” 

At  the  time  of  this  decision  there  was  no  provision  in  The 
Devolution  of  Estates  Act  vesting  the  estate  in  beneficiaries  at 
the  expiry  of  the  statutory  period,  but  immediately  thereafter, 
the  Act,  54  Viet.,  ch.  18,  was  passed  providing  (sec.  1(1)  ) that 
in  the  absence  of  a registered  caution  the  estate  should  become 
vested  “in  the  devisees  or  heirs  beneficially  entitled  thereto,  as 
such  devisees  or  heirs,  . . . without  any  conveyance  by  the 

executors  or  administrators”.  The  effect  of  this  statute  so 
amended  is  that  on  the  date  named,  22nd  October,  1922,  the 
lands  became  vested  in  the  husband  and  the  three  children 
according  to  their  true  interests.  On  the  conveyance  by  the  son 
his  two-ninths’  interest  became  vested  in  the  father,  and  two- 
ninths’  interest  became  vested  in  the  daughter  Flelen  Marie,  and 
upon  her  death  (she  died  intestate  in  1933),  her  two-ninths’ 
interest  became  vested  in  her  heirs  at  law.  Lewis  Gordon  Smith, 
by  his  conveyance  to  the  father’s  widow,  conveyed  his  share  as 
heir  of  Helen,  and  Ruth  still  retains  not  only  her  original  two- 
ninths  but  her  share  of  Helen’s  interest.  The  two  children  of 
the  second  marriage  share  equally  with  their  half  sisters  and 
brother  as  heirs  of  Helen.  Joseph  Rymal  Smith  took  his  one- 
third  as  husband  of  Carrie  Louise  Smith.  He  also  acquired  a 
two-ninths’  share  from  his  son  and  also  the  son’s  interest  as 
heir  of  Helen,  and  under  his  will  his  interest  passed  to  his  widow 
Florence  Louise  Smith. 

A question  is  asked,  in  the  papers  filed,  as  to  the  proceeds  of 
a life  insurance  policy  which  is  claimed  as  being  the  personal 
property  of  Lewis  Gordon  Smith,  and  as  not  belonging  to,  or 
forming  part  of  the  estate  of  his  father.  This  also  was  not 
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mentioned  upon  the  argument  before  us.  If  the  facts  are  as 
stated  by  Lewis  Gordon  Smith,  unquestionably  the  policy  is  his. 

Under  all  the  circumstances,  and  with  some  hesitation,  I 
think  the  costs  may  be  properly  paid  out  of  the  estate.  It 
appears  to  me  that  there  was  no  real  necessity  for  making  an 
application  to  the  Court. 

Memorandum  of  formal  order  to  he  made  by  the  Court  of 
Appeal. 

Substitute  for  the  order  of  Mr.  Justice  Makins  an  order 
declaring : 

(1)  On  the  death  of  Carrie  Louise  Smith  those  beneficially 
entitled  to  her  estate  were: 

(a)  her  husband  Joseph  Rymal  Smith  entitled  to  one-third; 

(b)  Lewis  Gordon  Smith  to  two-thirds; 

(c)  Helen  Marie  Smith  to  two-ninths; 

(d)  Ruth  Smith  to  two-ninths; 

and  at  the  expiration  of  three  years  from  her  death,  to  wit,  on 
the  22nd  October,  1922,  the  said  land  became  vested  in  the  said 
proportions  in  said  beneficial  owners  in  possession. 

(2)  By  virtue  of  the  purchase  by  Joseph  Rymal  Smith  of 
the  interest  of  his  son  Lewis  Gordon  Smith  in  the  estate  of  his 
said  mother  his  share  in  the  said  estate  became  vested  in  him  the 
said  Joseph  Rymal  Smith. 

(3)  Upon  the  death  of  Helen  Marie  Smith  on  the  21st  Decem- 
ber, 1933,  her  two-ninths’  interest  in  the  said  estate  passed  to 
her  father  and  her  brother  and  sisters,  and  the  half  brother  and 
half  sister  of  the  second  marriage  in  equal  shares : 

(4)  By  virtue  of  the  conveyance  of  19th  February,  1935,  the 
share  of  Lewis  Gordon  Smith  in  the  share  that  descended  to 
his  said  sister  passed  to  the  widow  Florence  Louise  Smith. 

In  the  events  that  have  happened  and  in  accordance  with 
the  above  declarations  the  estate  of  Carrie  Louise  Smith  is  divi- 


sible as  follows: 

(1)  Florence  Louise  Smith  who  takes 

(a)  the  share  of  Joseph  Rymal  Smith  15-45ths 

(b)  the  share  of  Lewis  Gordon  Smith 

1-3  of  2-3 10-45ths 

(d)  Lewis  Gordon  Smith’s  share  of 
Helen  Marie  Smith’s  share  1-5  of 
1-3  of  2-3 2-45ths 
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(c)  Joseph  Rymal  Smith’s  share  of 
Helen  Marie  Smith’s  share  1-5  of 


1-3  of  2-3 

in  all 

2-45ths 

29-45ths 

(2) 

Ruth  Smith  

..  10-45ths 

Her  share  of  Helen’s  share  

2-45ths 

12-45ths 

(3) 

Newall,  share  of  Helen’s  share  

2-45ths 

<4) 

Penelope,  share  of  Helen’s  share  

2-45ths 

45-45ths 


Appeal  allowed. 


[COURT  OF  APPEAL.] 


Re  Morrison  and  The  City  of  Kingston* 


Municipal  Corporations — By-laws — Power  of  a municipal  council  to  pass 
hu-law  purporting  to  license  the  possession  of  slot  machines  and 
other  devices  which  in  fact  are  games  of  chance  or  games  of  mixed 
chance  and  shill — The  Municipal  Act,  R.S.O.  1927,  ch.  233,  sec.  259 — 
Attempt  to  license  possession  and  operation  of  things  forbidden  by 
The  Criminal  Code  of  Canada — Motion  to  quash  by-law — Severa- 
bility of  portions  of  by-law  considered. 

The  council  of  the  City  of  Kingston  passed  a by-law  prohibiting  the 
possession,  retention  or  control  in  any  building  of  public  resort  of 
certain  named  mechanical  games  of  chance  or  mixed  chance  and  skill 
without  a license  to  be  obtained  from  the  Clerk  of  the  City.  The 
by-law  specified  that  the  license  fee  for  each  machine  should  be 
$500.00  per  annum  and  provided  penalties  for  breach  of  its  provisions. 
Held,  by  the  Court  of  Appeal,  that  the  by-law  should  be  quashed  since 
it  exceeded  the  powers  conferred  on  the  council  by  The  Municipal  Act, 
R.S.O.  1927,  ch.  233. 

d)  Although  sec.  259  of  The  Municipal  Act  confers  upon  municipal 
councils  the  power  to  pass  by-laws  for  the  health,  safety,  morality  and 
welfare  of  the  inhabitants  of  the  municipality,  this  general  power  is 
subject  to  several  limitations  and  a municipal  council  can  not  pass  a 
by-law  purporting  to  license  the  use  of  gambling  machines  forbidden 
by  sec.  226  of  The  Criminal  Code,  R.S.C.  1927,  ch.  36.  A municipality 
can  not  set  up  a code  of  morality  different  from  that  established  by 
The  Criminal  Code.  Hence  the  by-law  is  bad  on  this  ground. 

(2)  The  by-law  is  also  bad  on  the  ground  that  municipal  councils  have 
no  power  under  The  Municipal  Act  (supra)  to  license  the  possession 
or  control  of  personal  property.  The  only  power  to  license  under  the 
Act  is  the  power  to  “license  any  trade,  calling,  business  or  occupation 
or  the  person  carrying  on  or  engaged  in  it”:  sec.  262(1). 

An  appeal  by  Vernon  Morrison,  carrying  on  business  as  The 
Canadian  Novelty  Company,  from  an  order  of  Chevrier  J.  quash- 
ing portions  of  by-law  17  of  the  year  1937  of  the  City  of  King- 
;ston.  The  appellant  contended  that  the  by-law  (which  is  set 
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out  in  the  judgment  of  Middleton  J.A.,  infra)  should  be  quashed 
in  its  entirety. 

The  appeal  was  heard  by  Latchford  C.J.A.,  Middleton  and 
Henderson  JJ.A. 

H.  L.  Cartwright,  for  Morrison,  the  appellant,  contended  that 
the  by-law  was  invalid  since  it  purported  to  prohibit  the  use  of 
the  machines  and  a municipality  can  not  prohibit  under  the 
guise  of  licensing:  City  of  Toronto  v.  Virgo,  [1896]  A.C.  88; 
Re  Brigden  and  Village  of  ’Port  Elgin,  [1934]  O.W.N.  632. 

The  prescribed  license  fee  was  prohibitive,  and  therefore  the 
by-law,  in  effect,  prohibited  the  possession  or  use  of  the 
machines. 

In  any  event  the  council  had  no  power  under  The  Municipal 
Act  to  license  these  machines.  The  by-law  cannot  be  justified 
under  sec.  259  of  the  Act:  Re  Goudie  and  City  of  Kitchener 
(1922),  22  O.W.N.  380;  Cluff  v.  Cameron  (1922),  22  O.W.N.  245. 

T.  J.  Rigney,  K.C.,  for  the  City  of  Kingston,  the  respondent, 
contended  that  the  by-law  was  a valid  exercise  of  the  powers 
conferred  by  sec.  259  of  The  Municipal  Act,  R.S.O.  1927,  ch.»  233, 
on  the  council  to  pass  by-laws  for  the  morality  and  welfare  of  the 
inhabitants  of  the  municipality:  Reference  also  to  Part  XIX  of 
The  Municipal  Act. 

Even  if  certain  of  the  paragraphs  in  the  by-law  are  ultra 
vires,  the  valid  portions  which  are  severable  should  not  be 
quashed. 

Cur.  adv.  vult. 

December  1st,  1937.  Latchford  C.J.A. — This  appeal  is  from 
the  judgment  of  the  Honourable  Mr.  Justice  Chevrier  of  June  28, 
1937,  dismissing  in  part  the  appellant’s  motion  to  quash  by-law 
17  of  the  City  of  Kingston  for  the  year  1937.  His  business  con- 
sisted in  leasing  slot  and  other  gaming  contrivances. 

The  grounds  stated  for  the  appeal  are  (1)  that  no  provisions 
of  that  by-law  are  within  the  powers  of  the  municipality  under 
sec.  259  of  The  Municipal  Act,  R.S.O.  1927,  ch.  233  and  (2)  that 
the  object  of  the  by-law  was  the  prohibition  of  the  machines 
mentioned  therein  under  the  guise  of  regulations. 

Such  a by-law,  if  valid,  would  make  the  operation  of  such 
machines  unprofitable  for  lessees  of  them  from  the  appellant. 
The  original  application  by  the  appellant  to  the  Supreme  Court 
was  made  pursuant  to  sec.  291  of  The  Municipal  Act. 
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As  a resident  of  the  City  of  Kingston,  the  appellant  was 
rectus  in  curia  in  so  moving  to  quash  the  by-law. 

The  only  question  involved  on  the  appeal  seems  to  me  to  be 
whether  the  municipal  council  had  the  right,  under  sec.  259,  to 
license  the  rental,  sale  or  use  of  devices,  which,  however  camou- 
flaged, even  by  express  notices  to  the  contrary,  are,  in  my 
opinion,  as  definitely  gambling  appliances  as  roulette  wheels, 
and  therefore  to  license  a shop  or  place  where  such  appliances 
are  played,  always  to  the  disadvantage  of  the  player  and  the 
benefit  of  the  lessee  of  a device  or  devices,  or  of  a lessor,  like 
the  appellant.  To  license  the  rental,  sale  or  use  of  such  contriv- 
ances, would  be,  in  effect,  to  license  a common  gaming  house  as 
defined  by  sec.  226  of  The  Criminal  Code.  The  council  of  the 
respondent  had  obviously  no  such  power. 

A by-law  may  be  compared  to  an  egg.  If  bad  in  part,  it  is 
bad  everywhere. 

I think  the  by-law  should  be  wholly  quashed.  The  appellant, 
however  he  may  otherwise  be  regarded,  has  succeeded  here  and 
is  entitled  to  costs  in  this  Court. 

Middleton  J.A. — An  appeal  by  the  applicant  from  an  order 
of  the  Honourable  Mr.  Justice  Chevrier  pronounced  on  the  28th 
of  June,  1937,  by  which  he  dismissed  in  part  an  application  to 
quash  by-law  17  of  the  year  1937  of  the  City  of  Kingston,  and 
directed  that  certain  provisions  in  the  City  by-law  should  be 
struck  out  as  being  beyond  the  powers  of  the  municipality.  The 
by-law  was  passed  on  March  22nd,  1937;  it  was  entitled  “A 
By-law  to  License  Cranes,  Slot  Machines  and  Other  Devices”. 
It  reads  as  follows: 

“1.  No  person  shall  have  in  his  or  her  possession  or  under 
his  or  her  control  or  permit  or  allow  on  or  at  his  or  her  build- 
ing or  premises  or  in  any  house,  store  or  other  building  of 
public  resort  or  entertainment,  whether  as  owner,  or  tenant  or 
occupant  or  keep  or  permit  to  be  kept  thereat  or  in  connection 
therewith  any  crane,  automatic  slot  machine,  automatic  baseball 
machine,  automatic  machine  for  the  playing  of  the  game  of 
whiffle,  or  other  games,  any  slot  machine,  slug  machine,  bagatelle 
table  or  any  other  device  used  or  played  for  the  purpose  of  re- 
ceiving coins,  slugs,  tokens,  prizes  or  chance  rewards,  whether 
such  machines  vend  mints  or  similar  articles  of  merchandise 
or  not,  and  whether  used  or  not,  without  first  having  obtained  a 
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license  therefor  and  paying  the  respective  sum  or  sums  required 
therefor  as  set  forth  in  this  by-law. 

“2.  No  such  license  shall  be  issued  to  the  holder  of  any 
restaurant,  tobacconist,  pool  room,  bowling  alley,  shooting  gal- 
lery or  dance  hall  licensee,  or  to  any  other  person  or  persons 
occupying  any  part  of  the  same  premises  as  said  licensee. 

“3.  Such  license  shall  be  taken  out  annually  and  shall  expire 
on  the  last  day  of  December  after  the  issue  thereof  and  shall  be 
revocable  at  any  time  by  the  Police  Commission  on  the  recom- 
mendation of  the  Inspector,  and  upon  revocation  the  fee  paid 
therefor  shall  be  forfeited  and  no  new  license  shall  re-issue 
without  the  approval  of  the  Police  Commission. 

“4.  Every  person  desiring  to  take  out  a license  as  required 
by  this  by-law  for  the  keeping  of  any  of  the  cranes,  machines  or 
devices  as  set  out  in  sec.  1 hereof  shall  first  make  an  appli- 
cation in  writing  to  the  Inspector  of  Licenses  for  the  City  of 
Kingston  praying  to  be  allowed  to  take  out  such  license  and 
setting  forth  a true  and  correct  description  and  location  by  lot 
and  street  numbers  of  the  building  or  premises  where  he  or  she 
is  desirous  of  keeping  or  carrying  on  such  business,  and  no 
person  licensed  shall  transfer  such  license  without  the  written 
consent  of  the  Inspector,  nor  shall  any  person  occupy  or  carry 
on  any  of  the  callings  or  businesses  aforesaid  without  first 
having  obtained  leave  from  the  said  Inspector  so  to  do,  and  such 
license  shall  be  deemed  to  be  revoked  and  void,  unless  such  leave 
has  been  first  obtained. 

“5.  Any  license  granted  hereunder  shall  not  authorize,  or 
be  deemed  to  authorize  in  any  manner  whatsoever  the  posses- 
sion, control  or  keeping  of  any  crane,  machine  or  other  device 
which  is  unlawful  or  contrary  to  the  provisions  of  The  Criminal 
Code  or  which  is  being  kept  or  used  in  a place,  or  in  a manner 
that  is  unlawful. 

“6.  Upon  every  crane,  machine,  or  device  so  licensed  there 
shall  be  placed  and  exhibited  the  name  and  address  of  the  owner 
and  there  shall  also  be  placed  and  exhibited  a sign  prohibiting 
the  playing  or  operating  of  said  crane,  machine,  or  device  by 
any  person  under  the  age  of  sixteen  years. 

“7.  No  person  under  the  age  of  sixteen  years  shall  own, 
keep,  play  or  operate  or  be  permitted  to  own,  keep,  play  or 
operate  any  crane,  machine  or  device  as  set  forth  in  this  by-law, 
.and  any  person  appearing  to  any  Magistrate  or  Court  to  be 
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under  the  age  of  16  years  shall  be  presumed  to  be  under  16 
years,  unless  it  be  shown  by  conclusive  evidence  to  the  contrary, 
that  he  is  in  fact  over  that  age. 

“8.  The  annual  license  fee  required  for  each  crane,  mach- 
ine, or  device  in  the  City  of  Kingston  shall  be  the  sum  of  $500.00 
payable  forthwith  to  the  City  Clerk-Treasurer. 

“9.  Every  person  convicted  of  a breach  of  any  of  the  pro- 
visions of  this  by-law,  in  addition  to  the  revocation  of  license, 
shall  forfeit  and  pay  at  the  discretion  of  the  magistrate  a penalty 
not  exceeding  $50.00  for  each  offence,  and  costs,  and  in  default  of 
payment  of  the  said  penalty  and  costs  forthwith,  the  convicting 
Magistrate  may,  without  distress  or  sale  of  the  goods  and  chattels 
of  the  offender,  commit  the  offender  to  the  common  gaol  of  the 
County  of  Frontenac,  with  or  without  hard  labour,  for  any 
period  not  exceeding  six  (6)  calendar  months,  unless  the  said 
penalty  and  costs  (if  any)  including  the  costs  of  the  said  com- 
mittal and  conveyance  of  the  offender  to  the  said  gaol  be  sooner 
paid.  In  addition  to  the  penalty  above  provided  the  Magistrate 
may  order  and  direct  that  the  machines,  apparatuses  or  devices 
operated  by  the  person  convicted  may  be  confiscated  and 
destroyed.” 

Before  discussing  the  by-law  or  the  judgment  in  review  I 
think  it  desirable  to  indulge  in  a statement  of  some  general 
observations  with  regard  to  the  power  of  municipalities  to  pass 
by-laws  of  this  description. 

The  scheme  of  The  Municipal  Act  is,  undoubtedly,  to  confer 
upon  each  local  body  the  right  of  self  government.  This  has 
been  done  in  wide  terms  by  the  provisions  of  sec.  259  of  The 
Municipal  Act,  R.S.O.  1927,  ch.  233.  It  reads: 

“Every  council  may  pass  such  by-laws  and  make  such  regu- 
lations for  the  health,  safety,  morality,  and  welfare  of  the  in- 
habitants of  the  municipality  in  matters  not  specifically  pro- 
vided for  by  this  Act,  as  may  be  deemed  expedient  and  are  not 
contrary  to  law  . . . ”. 

Manifestly,  there  must  be  some  limitation  to  this  power  of 
self  government,  otherwise  the  result  will  be  chaos. 

The  first  and  most  obvious  limitation  is  found  in  the  limita- 
tions imposed  upon  the  power  of  the  Province  itself  by  The 
B.N.A.  Act.  The  Province  has  not  itself  universal  power  of 
legislation,  and  its  creature,  the  municipality,  can  have  no  higher 
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power.  A second,  and  for  many  purposes  a limitation  of  equally 
practical  importance,  is  that  where  the  Provincial  Legislature 
has  itself  undertaken  to  deal  with  a certain  subject  matter  in 
the  interest  of  the  inhabitants  of  the  Province  all  legislation  by 
the  municipality  must  be  subject  to  the  provincial  enactment. 
A third  limitation  is,  I think,  to  be  found  in  the  express  enact- 
ments of  The  Municipal  Act.  Very  few  subjects  falling  within 
the  ambit  of  local  government  are  left  to  the  general  provisions 
of  sec.  259.  Almost  every  conceivable  subject  proper  to  be  dealt 
with  by  a municipal  council  is  specifically  enumerated  in  the 
detailed  provisions  in  the  Act,  and,  in  some  instances,  there  are 
distinct  limitations  imposed  on  the  powers  of  the  municipal 
council.  These  express  powers  are,  I think,  taken  out  of  any 
power  included  in  the  general  grant  of  power  by  sec.  259. 

The  existence  of  these  limitations  are,  I think,  indicated  in 
the  section  itself.  By-laws  which  may  be  passed  under  the 
general  power  are  to  be  for  the  '‘health,  safety,  morality,  and 
welfare”  of  the  inhabitants  “in  matters  not  specifically  provided 
for  by  this  Act”,  and  which  are  “not  contrary  to  law”. 

Dealing  with  the  subject  matter  of  the  enactment  authorized, 
one  finds  that  matters  of  “health”  are  generally  regulated  by 
The  Public  Health  Act,  R.S.O.  1927,  ch.  262;  matters  of  “safety” 
are  covered  by  a multitude  of  Acts  of  which  The  Highway  Traffic 
Act,  R.S.O.  1927,  ch.  251,  and  The  Factory,  Shop  and  Office 
Building  Act,  R.S.O.  1927,  ch.  275,  will  serve  as  examples; 
matters  of  “morality”  are  generally  dealt  with  by  the  Parlia- 
ment of  the  Dominion.  The  Criminal  Code  deals  with  most 
moral  questions.  More  specific  questions  are  dealt  with  by  The 
Opium  and  Narcotic  Drug  Act,  R.S.C.  1927,  ch.  144,  and  other 
familiar  legislation.  These  topics  are  entirely  removed  from 
the  sphere  of  legislation  of  municipal  councils.  The  power  to 
legislate  for  the  “welfare”  of  the  inhabitants  is  too  vague  and 
general  to  admit  of  definition.  It  may  mean  so  much  that  it 
probably  does  mean  very  little.  It  cannot  include  powers  that 
are  otherwise  specifically  given,  nor  can  it  be  taken  to  confer 
unlimited  and  unrestrained  power  with  regard  to  matters  in 
which  a conditional  power  only  is  conferred  upon  the  subsidiary 
legislature. 

Turning  now  to  the  particular  by-law  in  question  it  is,  I 
think,  obvious  that  the  framers  of  this  by-law  intended  to  legis- 
late with  regard  to  matters  already  dealt  with  by  The  Criminal 
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Code  under  the  heading  of  ‘‘Lotteries  and  Gambling  Machines”. 
The  machines  which  have  frequently  been  brought  before  this 
Court  disguise  the  fact  that,  in  reality,  they  are  machines  not 
played  by  skill  alone,  but  are  games  of  chance  or  mixed  games 
of  skill  and  chance  offering  prizes  or  rewards  of  infinitesimal 
value  (the  applicant  here  deposes  that  the  price  of  mints  given 
is  one  cent). 

The  by-law,  in  my  opinion,  is  bad  as  an  attempt  on  the  part 
of  the  municipal  council  to  license  for  the  benefit  of  the  muni- 
cipality things  which  are  forbidden  by  The  Criminal  Code. 

The  by-law  is,  I think,  also  objectionable  because  The  Crim- 
inal Code  has  dealt  with  the  subject;  it  has  forbidden  some,  if 
not  all,  of  the  machines  mentioned  in  the  by-law  and  authorized 
their  destruction.  The  municipality  cannot  set  up  a code  of 
morality  different  from  that  established  by  The  Criminal  Code, 
and  cannot  supplement  provisions  of  the  Code  by  what  the 
municipal  council  may  deem  wise,  and  so  remedy  its  supposed 
defects. 

On  an  entirely  different  ground,  I think  the  by-law  is  also 
bad.  There  is  no  power  conferred  by  The  Municipal  Act  to 
license  the  possession  or  control  of  personal  property.  The  only 
power  to  license  under  The  Municipal  Act  is  the  power  to  “license 
any  trade,  calling,  business  or  occupation  or  the  person  carrying 
on  or  engaged  in  it”,  to  use  the  words  of  sec.  262(1).  The 
power  to  license  and  control  particular  trades  and  callings  is 
found  scattered  throughout  Part  XIX  of  The  Municipal  Act 
commencing  with  sec.  396.  In  many  instances  the  power  is  con- 
ferred to  regulate;  in  other  instances  a wider  power  of  licensing 
and  regulating.  The  distinction  is  always  carefully  drawn.  In 
the  judgment  in  review,  Mr.  Justice  Chevrier  quotes  the  provi- 
sions of  sec.  262  as  applicable  to  this  by-law,  without  noticing 
that  sec.  262  is  throughout  only  applicable  to  trades,  callings, 
business  and  occupation. 

By  the  order  in  question,  certain  provisions  of  the  by-law  are 
held  to  be  beyond  the  power  of  the  council,  and  ordered  to  be 
quashed.  It  is  not,  I think,  competent  to  the  Court  to  quash 
part  of  a by-law,  unless  it  is  clearly  severable  from  the  provisions 
that  remain.  The  provision  of  the  by-law  prohibiting  the  posses- 
sion of  the  questionable  machines  without  a license  is,  by  sec.  2, 
modified,  by  providing  that  no  such  license  shall  be  issued  to  the 
holder  of  any  restaurant,  tobacconist,  pool-room,  or  bowling  alley. 
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etc.,  or  to  any  persons  occupying  any  part  of  the  same  premises. 
The  individual  councillor  may  have  voted  for  the  by-law  with 
this  qualification  and  it  may  be  that  he,  individually,  would  not 
vote  for  the  by-law  at  all  unless  it  was  so  qualified,  and  this  may 
have  affected  the  entire  municipal  council.  The  by-law  as  it 
reached  the  hands  of  the  learned  Judge  was  one  thing,  and  as  it 
emxerged  from  his  hands,  it  was  a distinctly  different  thing. 

On  the  whole  I have  no  doubt  that  the  by-law  should  be 
quashed  in  its  entirety.  I can  see  no  reason  for  withholding 
costs. 

Henderson  J.A. — I concur  in  the  opinion  of  my  brother 
Middleton,  which  should  be  the  means  of  clearing  up  consid- 
erable debated  ground. 

I was  of  the  opinion  upon  the  argument,  and  still  am,  that 
the  machine  or  contrivance  which  counsel  for  the  appellant  pro- 
duced in  Court,  does  not  fall  within  any  of  those  mentioned  in 
the  by-law,  and  was  not,  therefore,  the  subject  matter  of  a license 
under  the  by-law. 

Appeal  allowed  and  hy-law  quashed  in  its  entirety. 


[MIDDLETON  J.A.] 

Re  Long. 

Wills — Interpretation — Division  of  estate  between  all  children  of  testa- 
tor’s brothers  and  sisters  when  youngest  child  of  any  of  the  testa- 
tor’s brothers  and  sisters  shall  have  attained  the  age  of  21  years — 
Closing  of  class — Rule  of  convenience — Class  held  to  close  when 
youngest  living  child  attained  age  of  21  years. 

The  testator  by  his  will  directed  that  upon  the  death  of  his  wife  his 
executors  and  trustees  should  divide  the  income  from  his  entire  estate 
equally  between  two  named  sisters  and  one  named  brother  of  the 
testator  “until  the  youngest  child  of  any  of  my  said  sisters  and  brother 
shall  have  attained  the  age  of  21  years  and  thereupon  divide  my  entire 
estate,  share  and  share  alike,  among  all  the  children  of  my  said  sisters 
and  brother.” 

The  widow  of  the  testator  died  after  the  testator,  and  at  the  date  of  her 
death  the  testator’s  two  sisters  and  his  brother  were  living  and  all 
the  living  children  of  the  sisters  and  brother  had  attained  the  age  of 
21  years. 

Held,  that,  since  the  youngest  living  child  of  the  testator’s  brother  and 
sisters  had  attained  the  age  of  21  years  at  the  date  of  the  death  of 
the  widow,  the  class  of  brother’s  and  sisters’  children  closed  and  any 
children  born  thereafter  could  not  participate  in  the  distribution 
among  the  class.  The  rule  of  convenience  as  stated  by  Astbury  J.  in  In 
re  Chartres;  Farman  v.  Barrett,  [1927]  1 Ch.  466,  applied. 

A MOTION  by  the  executors  of  the  estate  of  Charles  T.  Long, 

deceased,  for  the  advice  and  direction  of  the  Court  as  to  the 

distribution  of  the  estate  of  the  deceased. 
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December  29th,  1937.  The  motion  was  heard  by  Middleton 
J.A.  in  Weekly  Court  at  Toronto. 

Peter  White,  K.C.,  and  F.  A.  Beck,  for  the  executors. 

R.  E.  Grass,  K.C.,  for  all  adult  beneficiaries. 

P.  D.  Wilson,  K.C.,  Official  Guardian,  for  infants  who  may 
hereafter  be  born. 

December  31st,  1937.  Middleton  J.A.: — Charles  T.  Long 
died  on  or  about  the  16th  January,  1910,  at  Calcutta,  India, 
having  his  fixed  abode  at  Toronto.  He  had  made  his  last  will 
on  the  7th  January,  1907,  at  Dresden,  Germany,  and  a codicil 
thereto  dated  the  27th  April,  1909,  executed  at  Paris,  France. 
These  wills  appear  to  be  in  compliance  with  Ontario  law,  and 
this  motion  was  argued  upon  the  assumption  that  they  are 
governed  by  the  law  of  Ontario. 

The  question  that  now  arises  for  determination  is  upon  a 
provision  of  the  codicil.  The  testator  had  originally  given  a life 
estate  to  his  wife.  He  now  provides  that  upon  her  death  “it  is 
my  will  and  I hereby  direct  that  upon  the  decease  of  my  wife 
my  executors  and  trustees  do  divide  the  income  derived  from 
my  entire  estate  equally  between  my  sisters  Mrs.  Annie  Wheeler 
and  Elizabeth  Long  and  my  brother  Thomas  P.  Long  until  the 
youngest  child  of  any  of  m.y  said  sisters  and  brother  shall  have 
attained  the  age  of  21  years,  and  thereupon  divide  my  entire 
estate  share  and  share  alike  among  all  the  children  of  my  said 
sisters  and  brother.  In  the  event  of  the  death  of  either  of  my 
said  sisters  and  brother  leaving  issue  I direct  that  the  share  or 
interest  of  such  one  in  the  said  income  be  paid  to  her  or  his 
issue  in  equal  shares  until  the  final  distribution  of  my  estate, 
and  should  either  of  my  said  sisters  or  brother  die  without  issue 
I direct  that  the  share  or  interest  of  such  one  in  the  income  of 
my  estate  as  aforesaid  be  divided  between  and  paid  to  the  sur- 
vivor or  survivors  of  them  or  his  or  her  children  as  the  case 
may  be.” 

The  widow  of  the  deceased  died  on  the  27th  July,  1937.  The 
testator  left  him  surviving  two  sisters  and  a brother  who  all 
survived  the  widow.  Mrs.  Wheeler,  the  elder  sister,  has  three 
children,  Nancy  Pearde  born  in  1904,  Thomas  born  in  1907,  and 
Howard  born  in  1911.  Mrs.  Magee,  the  younger  sister,  has  only 
one  child,  Thomas  D’Arcy  Magee  born  in  1911.  The  testator’s 
brother  Thomas  F.  Long  was  born  in  1874.  He  is  now  a wid- 
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ower  without  any  children.  The  youngest  of  these  children  had 
attained  age  before  the  death  of  the  widow.  These  adults  now 
ask  for  an  immediate  distribution  of  the  estate.  The  trustees 
fear  to  make  this  distribution  as  they  point  out  it  is  possible, 
although  unlikely,  that  other  children  may  yet  be  born.  They 
apply  for  the  advice  and  direction  of  this  Court,  and  the  Official 
Guardian  has  been  appointed  to  represent  any  possible  unborn 
issue. 

In  my  opinion,  this  case  falls  within  the  rule,  well  estab- 
lished at  any  rate  as  far  back  as  Lord  Eldon,  described  as  a 
rule  of  convenience,  by  which,  when  it  is  found  that  there  are 
inconsistent  provisions  in  a will  with  respect  to  the  closing  of  a 
class  among  whom  distribution  is  to  be  made  upon  the  attaining 
of  a particular  age  by  some  member  of  that  class,  as  soon  as  the 
conditions  are  satisfied  the  class  is  closed,  and  any  children 
born  after  that  date  are  excluded  from  the  class  which  will  be 
confined  to  the  children  then  existing. 

The  last  case  that  I find  dealing  with  the  matter  is  Re 
Chartres;  Farman  v.  Barrett,  [1927]  1 Ch.  466.  There  the 
matter  is  discussed  and  dealt  with  by  Mr.  Justice  Astbury,  who 
is  peculiarly  qualified  to  deal  with  the  matter.  The  case  itself 
is  not  particularly  in  point,  but  the  general  discussion  of  the 
rule  and  the  principle  underlying  it  is  invaluable.  Mr.  Justice 
Astbury  points  out  that  the  rule  is  obviously  convenient  and 
beneficial  to  those  who  take  under  it.  The  irony  of  the  rule  is 
more  apparent  to  those  who  are  excluded  from  taking.  Never- 
theless, the  rule  is  so  well  established,  its  ambit  so  clearly  laid 
down  that  there  is  no  more  to  say. 

Lord  Eldon,  in  a much  earlier  case,  Whitbread  v.  Lord  St. 
John  (1804),  10  Ves.  152,  says  that  the  class  can  “comprehend 
everyone,  until  one  attains  the  period,  at  which  that  one  can 
take  a share”,  and  after  further  consideration  and  reading  of 
the  cases  that  then  existed,  he  decided  the  shares  vested  upon 
the  first  child  attaining  the  age  of  twenty-one,  “and  there  being 
now  four  children,  the  order  must  be  made  upon  that  principle.” 
This  for  many  years  was  taken  as  establishing  the  principle 
beyond  controversy  for  it  was  taken  to  have  received  the  signi- 
ficant seal  of  approval  by  the  learned  Chancellor. 

Reverting  to  the  opinion  of  Astbury  J.,  he  thus  states  the 
rule,  at  p.  471 : 
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‘The  rule  may  be  divided  into  three  heads.  First,  if  there  is 
an  immediate  gift  in  a will  to  A.’s  children  the  rule  lays  down 
that  only  those  children  in  existence  at  the  testator’s  death  shall 
take,  although  his  intention  was  obviously  different.  By  way 
of  exception  to  this  first  head,  if  there  are  no  children  of  A.  in 
existence  at  the  testator’s  death  then  the  rule  of  convenience 
ceases  to  operate,  and  all  subsequently  born  children  take  in 
accordance  with  the  testator’s  intention.  The  second  head  of 
the  rule  may  be  stated  as  follows.  If  the  gift  is  in  future,  as  for 
instance  to  A.  for  life  with  remainder  to  B.’s  children,  the  rule 
provides  that  only  those  children  of  B.  shall  take  who  come  into 
existence  before  A.’s  death.  Here  again,  there  is  an  exception 
that  if  there  are  no  children  of  B.  in  esse  before  A.’s  death, 
then  the  rule  ceases  to  operate,  and  all  subsequently  born  child- 
ren take.  The  third  head  may  be  stated  as  follows:  Where 

there  is  a gift  to  A.  for  life  and  after  his  death  to  B.’s  children 
who  attain  twenty-one,  then  if  at  A.’s  death  there  are  children 
of  B.  who  have  attained  twenty-one  or  the  representatives  of 
such  children,  the  rule  applies  and  the  class  closes.  If  at  A.’s 
death  there  are  only  infant  children  of  B.  who  subsequently 
attain  twenty-one,  then  again  the  class  closes  when  the  first 
child  so  attains  that  age;  and  in  all  cases  the  rule  is  excluded 
if  there  is  an  express  intention  of  the  testator  to  the  contrary.” 

The  rule  is,  I think,  of  general  application  and  would  here 
apply  where  the  will  provides,  not  for  a gift  as  and  when  the 
children  attain  the  age  of  twenty-one,  but  a gift  when  the 
youngest  of  the  class  attains  the  age  of  twenty-one.  Then,  I 
think,  the  class  closes,  and  those  then  in  esse  can  alone  take; 
after-born  children  will  be  excluded. 

The  duty  is  cast  upon  me,  according  to  this  rule,  of  satisfy- 
ing myself  that  there  is  not  an  express  intention  of  the  testator 
to  the  contrary.  I can  find  no  such  express  intention  here,  and 
if  I am  asked  to  imply  an  intention,  I should  rather  be  inclined 
to  the  view  that  I am  here  carrying  out,  and  not  defeating,  any 
such  implication. 

Upon  the  argument  of  the  motion,  much  stress  was  laid 
upon  a decision  of  Vice-Chancellor  Wigram  in  Mainwaring  v. 
Beevor  (1849),  8 Hare  44,  19  L.J.  Ch.  396.  That  case  was  one 
in  which  the  learned  Vice-Chancellor  found  such  an  express 
intention  as  to  take  the  case  out  of  the  rule.  But  the  rule  itself 
was  fully  recognized.  This  interpretation  of  the  case  is  justified 
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by  the  comment  of  Wood  V.C.  in  Turner  v.  Elkins  (1866),  14 
W.R.  512,  where  that  learned  Judge  treats  the  rule  as  already 
so  well  established  as  to  be  beyond  controversy,  and  the  deci- 
sion of  Vice-Chancellor  Wigram  as  an  example  of  an  exceptional 
case  where  the  language  of  the  will  itself  took  the  case  out 
of  the  rule.  Vice-Chancellor  Wood’s  statement  of  the  rule  is 
perhaps  helpful:  “Every  child  is  let  in  till  one  attains  twenty- 

one.  When  that  event  has  happened  the  period  of  distribution 
has  arrived  and  the  gift  over  cannot  take  place.”  Paraphrasing 
that,  “every  child  is  let  in  until  the  youngest  attains  twenty-one, 
and  when  that  event  has  happened  the  period  of  distribution 
has  arrived”,  any  who  arrive  after  the  expiry  of  that  period 
hear  the  sad  words  “too  late”. 

Judgment  accordingly. 

Order  accordingly. 


[ROSE  C.J.H.C.] 

Re  Lloyd. 

Wills — Powers  of  appointment — Special  power  of  appointment — Power 
to  appoint  among  certain  named  persons — Absence  of  express  gift 
over  in  default  of  appointment — Death  of  donee  of  power  before 
death  of  donor — Whether  trust  or  gift  should  be  implied  in  favour 
of  the  objects  of  the  power  equally. 

The  testatrix  by  her  will  bequeathed  and  devised  all  her  property,  real 
and  personal,  to  her  husband  for  his  life  and  she  gave  to  him  a power 
to  devise,  bequeath  and  appoint  all  her  estate  among  three  named 
sisters  and  one  named  niece  of  the  testatrix  in  such  amounts  and 
in  such  manner  as  her  husband  should  in  his  discretion  see  fit  and 
deem  prudent  and  advisable.  In  her  will  the  testatrix  made  neither 
a gift  over  in  default  of  appointment  nor  any  disposition  of  the 
residue.  At  the  date  of  the  execution  of  the  will  five  sisters  and 
three  brothers  of  the  testatrix  as  well  as  three  nieces  and  a nephew 
of  the  testatrix  were  living.  The  husband  of  the  testatrix  and  all  the 
sisters  and  brothers  of  the  testatrix  died  before  the  testatrix. 

On  a motion  for  the  advice  of  the  Court  as  to  whether  there  was  an 
intestacy  under  the  will  of  the  testatrix  or  whether  there  was  an 
implied  gift  to  the  named  niece  as  the  surviving  object  of  the  power 
of  appointment,  held  that,  examining  the  words  expressly  used  in 
the  will  and  implying  only  those  things  which  necessarily  and  reason- 
ably ought  to  be  implied,  there  was  an  implied  gift  to  the  objects  of 
the  power  and  the  estate  should  go  to  the  surviving  object  of  the 
power:  In  re  Weekes’  Settlement,  [1897]  1 Ch.  289,  and  In  re  Combe, 
[1925]  Ch.  210,  considered. 

A MOTION  by  the  executor  of  the  estate  of  Mary  Beatrice 
Lloyd,  deceased,  for  the  advice  and  direction  of  the  Court  as  to 
certain  questions  dealing  with  the  distribution  of  the  estate  of 
the  deceased.  The  only  question  dealt  with  by  the  Court  was 
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whether  there  was  an  intestacy  or  whether  there  was  an  implied 
gift  to  the  objects  of  a power  of  appointment. 

The  motion  was  heard  by  Rose  C.J.H.C.  in  Weekly  Court  at 
Toronto. 

F.  R.  Darrow,  for  the  executor. 

Nathan  Phillips,  K.C.,  for  Dorothy  Crowley. 

G.  A.  Phillips,  for  C.  R.  Hamilton  and  Eric  Dickinson. 

January  6th,  1938.  Rose  C.J.H.C.: — The  testatrix  made 
her  will  in  July,  1922.  She  died  on  June  5,  1937.  She  was  a 
daughter  of  Dr.  John  J.  Dickinson,  who  had  ten  children,  four 
sons  and  six  daughters.  One  of  the  sons  died  in  infancy;  the 
other  three  sons  and  all  of  the  daughters  were  living  when  Mrs. 
Lloyd  made  her  will — or  so  the  affidavit  of  Dr.  Charles  James 
Hamilton  seems  to  show,  although  there  is  some  vagueness  as 
to  the  dates  of  the  deaths  of  some  of  the  members  of  the  family; 
and  there  were  also  living  two  nephews  and  a niece  of  the  testa- 
trix— Charles  Reginald  Hamilton  (a  son  of  the  testatrix’s  sister, 
Harriet  Sara  Hamilton),  Eric  Dickinson  (a  son  of  the  testatrix’s 
brother  Salter),  and  Dorothy,  now  Mrs.  Crowley  (a  daughter 
of  the  testatrix’s  sister  Rose  Marion  Barry) . 

By  her  will  the  testatrix  left  all  her  estate,  real  and  personal, 
to  her  husband  for  his  life,  and  she  gave  to  him  a power  of 
appointment  expressed  as  follows:  “I  give  to  my  husband 

Sandford  McVittie  Lloyd  power  to  devise,  bequeath  and  appoint 
all  my  estate  among  my  three  sisters,  Eva  Margaret  Jackson, 
Rose  Marion  Barry  and  Florence  Lucy  Salscheider,  and  my  niece 
Dorothy,  daughter  of  my  sister  Rose  Marion  Barry  in  such 
amounts  and  in  such  manner  as  my  husband  shall  in  his  discre- 
tion see  fit  and  deem  prudent  and  advisable.”  She  made  neither 
a gift  over  in  default  of  appointment  nor  any  disposition  of 
residue. 

The  testatrix’s  husband  died  in  1929;  and  all  of  the  testatrix’s 
brothers  and  sisters  predeceased  her.  Three  of  them  left  issue, 
the  two  nephews  and  the  niece  who  have  been  mentioned  and 
who  appear  to  be  the  next  of  kin  to  whom  the  estate  descends 
if  in  the  circumstances  there  is  an  intestacy.  The  question  is 
whether  there  is  such  an  intestacy  or  whether  there  was  in 
effect  a gift  of  the  remainder  after  the  life-estate  to  the  objects 
of  the  power,  in  which  case  Mrs.  Crowley,  as  the  sole  survivor 
of  those  objects,  will  take  the  whole. 
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In  the  third  (1916)  edition  of  Farwell  on  Powers  it  is  stated 
(p.  528)  that  “if  there  is  a power  to  appoint  among 
certain  objects,  but  no  gift  to  those  objects,  and  no 
gift  over  in  default  of  appointment,  the  Court  implies 
a trust  for  or  a gift  to  those  objects  equally,  if  the  power 
be  not  exercised”.  And,  at  p.  529,  there  is  a discussion  of  the 
holding  by  Romer  J.  in  In  re  Weekes’  Settlement^  [1897]  1 Ch. 
289,  that,  in  such  case  the  Court  is  not  bound,  without  more, 
to  imply  a gift  to  the  class;  and  tl;iere  is  a submission  that  the 
decision  is  inconsistent  with  the  authorities,  and  cannot  be  sup- 
ported. But  this  criticism  of  the  judgment  in  In  re  Weekes^ 
Settlement  is  not  carried  into  the  article  on  Powers  in  volume  25 
of  Halsbury’s  Laws  of  England  (2nd  ed.,  1937)  contributed 
by  the  very  learned  editor  of  the  3rd  edition  of  Farwell  on 
Powers  and  Mr.  V.  M.  C.  Pennington.  The  statement  in  Halsbury, 
p.  596,  is:  “If  there  is  a power  to  appoint  among  certain  objects, 
but  no  gift  to  those  objects  and  no  gift  over  in  default  of  appoint- 
ment, the  Court  may  imply  a trust  for  or  a gift  to  those  objects 
equally  if  the  power  is  not  exercised;  . . . but  for  the  rule 
to  apply  there  must  be  a clear  intention  that  the  donor  intended 
the  power  to  be  in  the  nature  of  a trust,  and  any  contrary  in- 
tention defeats  an  implied  trust.”  This  statement  accords  with 
the  opinion  that  had  been  expressed  by  Tomlin  J.  in  In  re  Combe, 
[1925]  Ch.  210.  Tomlin  J.  came  to  the  conclusion,  after  a 
consideration  of  In  re  Weekes’  Settlement,  that  he  was  not  to 
approach  the  will  which  he  had  under  consideration  governed 
by  an  inflexible  and  artificial  rule  of  construction  to  the  effect 
that  where  there  is  found  a power  of  appointment  to  a class 
not  followed  by  any  gift  in  default  of  appointment,  the  Court 
is  bound  to  imply  a gift  to  that  class  in  default  of  the  exercise 
of  the  power.  On  the  contrary,  he  thought  that  the  will  ought 
to  be  approached  for  the  purpose  of  construction  in  the  same 
spirit  as  any  other  will  is  approached,  and  that  the  Court  ought 
to  endeavour  to  construe  the  will  and  arrive  at  the  testator’s 
meaning  by  examining  the  words  expressly  used,  and  ought  to 
imply  only  those  things  that  are  necessarily  and  reasonably  to 
be  implied. 

Proceeding  in  the  manner  in  which  Tomlin  J.  proceeded, 
examining  the  words  expressly  used  and  implying  only  those 
things  that  are  necessarily  and  reasonably  to  be  implied,  I have 
come  to  the  conclusion  that  in  Mrs.  Lloyd’s  will  there  is  a gift 
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to  the  objects  of  the  power.  The  objects  are  a “class”  only 
in  the  sense  that  they  are  such  objects.  It  is  not  the  case  that 
is  found  so  frequently  in  which  the  testator  makes  his  children 
or  his  family  or  his  descendants  or  his  brothers  and  sisters  the 
objects  of  the  power.  On  the  contrary,  the  testatrix  selected, 
no  doubt  for  reasons  which  seemed  to  her  to  be  sufficient,  three 
of  her  five  sisters  and  the  daughter  of  one  of  the  three,  and 
excluded  the  other  two  sisters  and  the  son  of  one  of  them  as 
well  as  her  three  brothers  and  a son  of  one  of  them;  and  it 
appears  to  me  that  in  selecting  and  naming  three  of  her  sisters 
and  her  niece  she  did  clearly  signify  her  intention  that  the 
power  should  be  in  the  nature  of  a trust.  Certainly  there  is 
no  indication  of  a contrary  intention;  and  I do  not  read  either 
In  re  Weekes’  Settlement  {supra),  or  In  re  Combe  {supra), 
as  authority  for  saying  that  when  the  intention  to  benefit  the 
objects  of  the  power  seems,  as  it  does  in  this  case  seem  to  me, 
to  be  evidenced  by  the  words  of  the  will,  effect  shall  not  be 
given  to  that  intention  unless  there  are  found  in  the  will  some 
direct  words  of  gift  to  the  objects  and  the  power  itself  is  a 
mere  power  of  selection  of  some  or  one  of  them  or  a mere  power 
of  apportionment  amongst  them.  In  this  latter  case — when  there 
are  direct  words  of  gift  to  the  objects  of  the  power — there  is  no 
need  for  the  Court  to  draw  any  inference : the  testator  has  made 
the  gift,  and  all  that  remains  to  be  settled  is  the  question  of  the 
distribution  of  the  property  among  the  donees.  The  case  in 
which  the  necessity  for  drawing  an  inference  arises  is  the  case 
in  which  the  testator  has  not  made  a direct  gift;  and  upon  the 
authorities  it  is  clear  that  in  a proper  case  the  inference  may 
be  drawn. 

In  In  re  Combe  there  was  in  the  will,  if  not  an  indication  of 
a contrary  intention,  at  least  something  which  raised  a very 
grave  doubt  as  to  whether  the  testator  really  meant  his  rela- 
tions of  the  whole  blood  to  benefit  in  any  fund : see  the  judgment 
at  pp.  218  and  219;  and  In  re  Weekes’  Settlement  was  not  the 
simple  case  that  is  presented  in  respect  of  Mrs.  Lloyd’s  will. 
By  a marriage  settlement,  certain  real  property  was  settled  to 
uses  in  favour  of  the  intended  wife  (the  testatrix)  for  life  and 
upon  her  death  as  she  should  by  will  appoint,  and  in  default 
of  appointment  to  the  use  of  the  person  or  persons  who  at  her 
decease  would  have  been  entitled  thereto  by  descent  in  case 
she  had  died  seized  thereof  by  purchase,  intestate  and  a widow. 
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By  a settlement  of  even  date,  personal  property  was  settled  in 
favour  of  the  testatrix  and  her  intended  husband  during  their 
lives  and  the  life  of  the  survivor  and  after  the  decease  of  the 
survivor  in  trust  for  the  issue  of  the  marriage  as  the  husband 
and  wife  should  by  deed  jointly  appoint  and  in  default  as  the 
survivor  should  by  deed  or  will  appoint,  and  in  default  of  appoint- 
ment for  all  the  children  who  being  a son  or  sons  should  attain 
twenty-one,  or  being  a daughter  or  daughters  should  attain 
that  age  or  marry,  and,  if  more  than  one,  in  equal  shares.  Real 
property  over  which  the  testatrix  had  the  power  of  appointment 
was,  by  her  will,  given  to  her  husband  for  life  with  power  to 
dispose  of  such  property  by  will  amongst  the  children  in  accord- 
ance with  the  power  granted  to  him  as  regards  the  other  prop- 
erty which  the  testatrix  had  under  her  marriage  settlements. 
The  husband  died  intestate.  Therefore,  as  Romer  J.  remarked, 
there  was  a gift  over  in  default  of  appointment  by  the  husband 
by  force  of  the  settlement,  so  that  the  will  need  not  in  any 
case  come  within  the  general  proposition  stated  in  the  3rd  edi- 
tion of  Farwell  on  Powers.  Nevertheless,  Romer  J.  proceeded 
to  discuss  the  question  whether  the  rule  was  an  inflexible  rule. 
He  came  to  the  conclusion  that  the  rule  was  not  inflexible,  and, 
as  he  gathered  from  the  terms  of  the  will  itself  that  what  was 
conferred  on  the  husband  was  a mere  power  and  not  one  coupled 
with  a trust  which  the  husband  was  bound  to  exercise,  he  de- 
cided that  there  was  no  gift  by  implication  to  the  children 
in  default  of  appointment  in  exercise  of  the  power. 

The  second  of  the  questions  propounded  by  the  originating 
notice  will  be  answered  in  accordance  with  the  foregoing  opinion. 
The  other  questions  do  not  seem  to  arise. 

The  costs  of  all  parties  represented  will  be  paid  out  of  the 
estate,  those  of  the  executors  being  taxed  as  between  solicitor 
and  client. 


Order  accordingly. 
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McLean  v*  McCannell* 

Negligence  — Evidence  — Jury  — Whether  sufficient  evidence  to  justify 

finding  of  jury — Function  of  appellate  court — Rule  as  exemplified 

in  decisions  of  the  Supreme  Court  of  Canada. 

A finding  of  fact  by  a jury  properly  instructed  should  not  be  set  aside 
by  an  appellate  court  if  there  is  any  evidence  on  which  an  honest 
jury  acting  reasonably  could  make  such  finding.  However,  the  ap- 
plication of  this  rule  to  particular  cases  leaves  open  to  the  judicial 
discretion  of  the  appellate  court  an  extensive  field  when  determining 
whether  there  is  any  evidence  adequate  to  support  the  jury’s  finding 
and  an  appellate  court  should  not  divest  itself  of  its  proper  function 
by  saying  that  the  jury  is  infallible  and  its  findings  entirely  sacro- 
sanct. 

Observations  as  to  the  effect  of  recent  judgments  of  the  Supreme 
Court  of  Canada  dealing  with  the  foregoing  rule. 

An  appeal  by  the  defendant  from  the  judgment  of  Jeffrey  J. 
entered  upon  the  findings  of  a jury. 

May  5th,  1936.  The  appeal  was  heard  by  Middleton^  Mas- 
ten  and  Fisher  JJ.A. 

J.  R.  Cartwright,  K.C.,  for  the  defendant,  appellant. 

M.  A.  Miller,  K.C.,  and  R.  B.  Hungerford  for  the  plaintiff, 
respondent. 

May  19th,  1936.  Masten  J.A. — This  action  arises  out  of  a 
running  down  collision*  which  occurred  on  the  5th  day  of  Sep- 
tember, 1935,  at  or  about  the  hour  of  9.30  p.m.  The  defendant’s 
vehicle  was  stationary,  and  the  plaintiff  ran  into  its  rear  end. 
He  claims  damages  for  the  injuries  suffered  by  him  personally 
and  for  injuries  to  his  motor,  while  the  defendant  counterclaims 
for  damages  to  his  truck. 

On  the  night  of  the  collision  it  was  clear  and  bright.  The 
road  was  dry  and  the  plaintiff’s  front  lights  were  adequate  to 
show  up  an  object  200  feet  in  front  of  him.  The  defendant  is 
the  owner  of  a Dodge  truck  which  was  being  driven  in  a north- 
erly direction.  On  the  occasion  in  question  the  generator  of 
this  truck  became  out  of  order  and  inoperative.  Fortunately, 
there  were  a number  of  passengers  riding  on  the  truck,  and 
with  their  assistance,  the  truck  was  pushed  some  distance  along 
the  highway  and  partially  off  the  travelled  portion  but  was  left 
in  such  a position  on  the  east  side  of  the  road  that  it  projected 
some  three  or  four  feet  over  the  paved  part.  It  was  left  there, 
and  there  was  no  light  guarding  its  rear.  It  would  have  been 
quite  feasible  for  the  defendant  to  have  caused  it  to  be  pushed 
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to  the  west  side  of  the  highway  and  to  have  parked  it  there 
entirely  off  the  paved  roadway. 

The  plaintiff,  who  was  driving  northerly,  ran  into  the  truck 
and  suffered  injuries  both  to  himself  and  to  his  motor.  The 
questions  submitted  to  the  jury  and  their  answers  are  as  follows : 

“1.  Were  the  injuries  of  which  the  parties  complain  caused 
by  the  negligence  of  the  defendant?  Answer:  Yes. 

“2.  If  so  in  what  did  such  negligence  consist?  Answer:  In 
not  taking  proper  precaution,  as  he  and  the  men  were  able  to 
move  the  truck  along  highway,  he  should  have  moved  truck 
to  the  clear  space  at  left  hand  of  highway,  where  it  would  have 
been  clear  of  pavement  at  store  or  station. 

“3.  Was  the  plaintiff  guilty  of  negligence  which  caused  or 
contributed  to  cause  the  injuries  and  damages  of  which  the  par- 
ties complain?  Answer:  No. 

“4.  If  so  in  what  did  such  negligence  consist?  Answer  fully: 
(No  answer). 

“5.  Could  the  plaintiff  notwithstanding  the  negligence  of 
the  defendant,  if  any,  by  the  exercise  of  reasonable  care  have 
avoided  the  accident?  Answer:  No. 

“6.  If  you  answer  question  5 ‘yes’  say  what  he  should  have 
done  or  failed  to  do?  Answer  fully:  (No  answer). 

Damages  to  plaintiff : Three  thousand  three  hundred  dollars 

($3,300.00). 

Damages  to  defendant.” 

The  defendant  appeals,  claiming  that  these  answers  are  per- 
verse and  that  the  answer  to  the  second  question  does  not  amount 
to  a finding  of  negligence. 

I deal  first  with  the  alleged  negligence  of  the  defendant. 
Sec.  35a  (1)  of  The  Highway  Traffic  Act,  R.S.O.  1927,  ch.  251, 
as  amended  21  Geo.  V,  1931,  ch.  54,  sec.  11  and  25  Geo.  V,  1935, 
ch.  26,  sec.  10(1),  provides  that: 

“No  person  shall  park  or  leave  standing  any  vehicle  whether 
attended  or  unattended,  upon  the  travelled  portion  of  a high- 
way, outside  of  a city,  town  or  village,  when  it  is  practicable 
to  park  or  leave  such  vehicle  off  the  travelled  portion  of  such 
highway”. 

By  this  section  there  was  imposed  on  the  defendant  a statu- 
tory duty  and  failure  to  comply  therewith  was  per  se  evidence 
of  negligence.  See  the  observation  of  Boyd  C.  in  Thompson  v. 
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Wright  (1892),  22  O.R.  127,  at  p.  130,  approved  by  Lord  Wright 
in  Lochgelly  Iron  and  Coal  Co.  v.  McMullan,  [1934]  A.C.  1,  at 
p.  27,  and  also  the  observation  of  King  J.  in  Hamilton  Bridge 
Co.  V.  O’Connor  (1895),  24  S.C.R.  598,  at  p.  600. 

The  fact  that  the  defendant’s  truck  was  left  on  the  travelled 
portion  of  the  highway  without  a protecting  light  casts  upon 
the  defendant  the  onus  of  establishing  that  he  is  entitled  to  the 
benefit  of  subsec.  3 of  sec.  35a^  because  it  was  impossible  to 
avoid  temporarily  a violation  of  subsec.  1.  The  defendant  failed 
to  satisfy  this  onus,  and  his  negligence  is  thus  established.  More- 
over like  the  negligence  in  B.C.  Electric  Railway  v.  Loach,  [1916] 
1 A.C.  719,  the  breach  of  the  statutory  duty  constituted  con- 
tinuing negligence  which  lasted  up  to  the  moment  of  impact. 

I turn  now  to  the  alleged  negligence  of  the  plaintiff  which 
gives  rise  to  two  questions.  First,  was  the  plaintiff,  in  the  cir- 
cumstances, guilty  of  negligence  as  a matter  of  law,  or  was  it 
a question  of  fact  proper  to  be  submitted  to  the  jury?  Second, 
if  the  plaintiff  was  negligent  was  his  negligence  contributory  or 
was  it  ultimate? 

I have  no  hesitation  in  saying  that  if  I had  been  trying  this 
case  without  a jury,  I would  have  disregarded  as  futile  the  ex- 
cuses put  forward  by  the  plaintiff  for  his  failure  to  realize  the 
position  of  the  defendant’s  truck  until  he  was  within  fifteen  feet 
of  it,  and  would  have  held  him  guilty  of  negligence.  Whether 
such  negligence  was  contributory  or  ultimate  would  then  be  a 
question  of  fact  depending  on  whether  the  plaintiff  ought  or 
ought  not  to  have  seen  the  defendant’s  truck  in  time  to  avoid  it. 
But  for  reasons  about  to  be  stated  this  second  question  does 
not,  in  my  opinion,  fall  to  be  determined  on  the  present  appeal. 

Dealing  with  the  first  question,  I observe  that  with  respect 
to  the  negligence  of  a driver  of  a moving  vehicle  who  runs  into 
the  rear  of  a stationary  object,  it  has  been  widely  debated  whe- 
ther the  question  is  to  be  determined  as  a matter  of  law  or  as 
a matter  of  fact.  The  English  Court  of  Appeal  in  Tidy  v.  Batt- 
man,  [1934]  1 K.B.  319,  held  that  it  was  a question  of  fact  in 
each  case.  That  case  was  considered  and  followed  by  the  Mani- 
toba Court  of  Appeal  in  Brockie  v.  MacKay,  [1934]  2 D.L.R.  690, 
where  the  whole  subject  is  very  fully  discussed  by  Richards 
J.A.  with  whom  three  other  members  of  the  Court  agree. 

The  decision  in  Tidy  v.  Battman  was  also  applied  and  fol- 
lowed in  Bcott  V.  McIntosh,  [1935]  S.C.  (Scotch)  199,  and  very 
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interesting  notes  on  the  question  appear  in  1934  Law  Quarterly 
Review  at  pages  5 and  139. 

A consideration  of  these  cases  leads  me  to  the  conclusion 
that  whether  the  plaintiff  McLean  was  or  was  not  guilty  of 
negligence,  was  a question  of  fact  for  the  jury,  and  I think  that 
the  decision  of  the  Supreme  Court  of  Canada  in  Ristow  v.  Wet- 
stein,  [1934]  S.C.R.  128,  does  not  preclude  that  view.  In  that 
case,  which  was  one  of  a motor  collision,  the  jury  found  that 
the  defendant  McIntyre  was  not  guilty  of  negligence  and  the 
action  was  dismissed.  The  plaintiff  moved  against  that  decision 
on  the  ground  of  mis-direction,  and  the  Court  of  Appeal  directed 
a new  trial.  The  defendant  appealed  from  the  Court  of  Appeal 
to  the  Supreme  Court  of  Canada,  and  at  the  conclusion  of  the 
judgment  of  the  Court  which  was  delivered  by  Smith  J.,  he 
says: 

“In  the  present  case  the  learned  judge,  instead  of,  in  effect, 
withdrawing  from  the  consideration  of  the  jury  evidence  of 
the  most  vital  kind  on  the  question  of  the  driver’s  negligence, 
should  have  directed  their  attention  to  the  evidence  bearing  on 
that  question;  that  is,  to  the  evidence  that  the  driver  ran  off  the 
travelled  highway  and  into  the  post  without  seeing  it  at  all; 
that  he  was  driving  that  night  under  the  conditions  described 
at  15  to  18  miles  per  hour  and  does  not  say  that  he  reduced 
speed  when  unable  to  see  clearly,  and  that  he  struck  the  post 
with  the  force  and  results  mentioned. 

“There  was  a complete  failure  to  direct  the  attention  of  the 
jury  to  this  evidence  on  which  a finding  of  negligence  on  the 
part  of  the  driver  might  have  been  properly  based,  and  in  addi- 
tion there  was  an  express  direction  that  the  jury  might  dis- 
regard the  most  vital  part  of  it.  This  was  misdirection  involv- 
ing a mistrial  and  a miscarriage  of  justice  in  the  sense  that  the 
plaintiff’s  case  was  not  properly  submitted  to  the  jury.  A new 
trial  was  therefore  properly  ordered,  notwithstanding  the  fact 
that  no  objection  was  taken  to  the  charge.” 

I adhere  to  the  view  which  I expressed  in  the  case  of  Irvine 
V.  Metropolitan  Transport  Co.  Ltd.,  [1933]  O.R.  823,  at  p.  835: 

“I  am  unwilling  to  subscribe  to  a categorical  rule  that  the 
speed  of  a motor  car  must,  as  a matter  of  law,  in  all  cases  with- 
out exception  or  qualification,  be  limited  mathematically  to  such 
a rate  that  the  car  can  be  brought  to  a standstill  without  collision 
after  the  driver  (keeping  a reasonable  outlook)  observes  a sta- 
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tionary  object  confronting  him.  It  seems  to  me  that  as  ‘negli- 
gence is  the  absence  of  care  according  to  the  circumstances’ 
(per  Willes  J.,  in  Vaughan  v.  Taff  Vale  Ry.  Co.^  5 H.  & N.  688) 
and  as  the  circumstances  founding  negligence  are  infinitely  var- 
ious, it  is  unsafe  to  lay  down  any  rule  of  law  which  is  narrower 
and  more  precise  than  that  each  case  must  depend  as  a question 
of  fact  on  its  particular  circumstances.” 

If  I am  right  in  the  view  that  it  was  a question  of  fact  for 
the  jury  whether  the  plaintiff  McLean  was  or  was  not  guilty  of 
negligence,  then  it  becomes  necessary  to  consider  whether  or  not 
this  Court  ought  to  interfere  with  the  finding  of  the  jury  absolv- 
ing the  plaintiff  from  negligence. 

In  Powell  V.  Streatham  Manor  Nursing  Home,  [1935]  A.C. 
243,  at  p.  255,  Lord  Atkin  stated  the  duty  of  the  Court  of  Appeal 
in  the  following  words: 

“The  Court  has  to  rehear,  in  other  words  has  the  same  right 
to  come  to  decisions  on  the  issues  of  fact  as  well  as  law  as  the 
trial  judge.  But  the  Court  is  still  a Court  of  Appeal,  and  in 
exercising  its  functions  is  subject  to  the  inevitable  qualifications 
of  that  position.  It  must  recognize  the  onus  upon  the  appellant 
to  satisfy  it  that  the  decision  below  is  wrong;  it  must  recognize 
the  essential  advantage  of  the  trial  judge  in  seeing  the  witnesses 
and  watching  their  demeanour.” 

Mechanical  d General  Inventions  Co.  Ltd.  v.  Austin,  [1935] 
A.C.  346,  affords  a practical  example  of  the  application  of  this 
principle  for  there  one  finding  of  the  jury  was  reversed  by  their 
Lordships,  though  there  was  some  evidence  to  support  it,  while 
another  finding  was  maintained. 

As  was  observed  in  Armstrong  v.  Houston,  [1936]  O.W.N. 
139,  at  p.  144,  it  is  thus  made  plain  that  an  appellate  Court 
cannot  divest  itself  of  its  proper  function  by  saying  that  the 
jury  is  infallible  and  its  findings  entirely  sacrosanct. 

The  well  settled  rule  is  that  a finding  of  fact  by  a jury  prop- 
erly instructed  will  not  be  set  aside  by  the  Court  of  Appeal  if 
there  is  any  evidence  on  which  an  honest  jury  acting  reasonably 
could  make  it.  But  the  application  of  this  recognized  rule  to 
particular  cases  leaves  open  to  the  judicial  discretion  of  the  appel- 
late Court  an  extensive  field  when  determining  whether  there 
is  any  evidence  adequate  to  support  the  jury’s  finding. 

A careful  study  of  the  trend  of  recent  decisions  in  the  Su- 
preme Court  of  Canada  leads  me  to  the  conclusion  that  in  Canada 
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the  practical  application  of  this  well  settled  rule  has  elevated 
the  sacrosanct  character  of  the  jury’s  finding  to  a higher  pitch 
than  heretofore  existed,  and  has  confined  to  narrower  limits 
the  jurisdiction  exercisable  by  the  provincial  Court  of  Appeal. 
The  cases  to  which  I refer  are:  Reynolds  v.  C.P.R.  Co.,  [1927] 
S.C.R.  505;  Littley  v.  Brooks,  [1930]  S.C.R.  416;  Athonas  v. 
Ottawa  Electric  Railway  Co.,  [1931]  S.C.R.  139;  Nixon  v.  Ot- 
tawa Electric  Railway  Co.,  [1933]  S.C.R.  154;  Poole  d Thompson 
V.  McNally,  [1934]  S.C.R.  717,  and  Hutcheon  v.  Storey,  [1935] 
S.C.R.  677. 

I deem  it  to  be  the  duty  of  this  Court  loyally  to  observe  the 
practice  so  indicated  for  our  guidance. 

Having  regard  to  the  trend  of  practice  above  indicated,  I 
think  that  there  was  some  evidence  on  which  the  jury  might 
(contrary  to  my  personal  view)  have  exonerated  the  plain  tiff 
from  negligence,  as  they  have  done  by  their  answers  to  questions 
3 and  5,  and  that  this  appeal  must  consequently  be  dismissed. 

Middleton  J.A.  agreed  with  Hasten  J.A. 

Fisher  J.A.  (dissenting). — This  is  another  appeal  in  a motor 
vehicle  case  in  which  the  Court  is  asked  to  reverse  the  findings 
of  the  jury. 

The  appellant  (defendant),  when  driving  his  motor  truck 
in  a northerly  direction  along  highway  No.  2,  was  suddenly 
confronted  with  a break-down  in  the  electrical  equipment  of 
the  truck.  Immediately  after  the  break-down,  and  with  the 
assistance  of  some  men  whom  he  was  giving  a lift  along  the  high- 
way, the  truck  was  pushed  or  shoved  a few  rods  and  left  parked 
on  the  east  side  of  the  highway  with  the  right  hand  wheels  on 
the  shoulder  of  the  highway  and  the  left  hand  wheels  on  the 
pavement,  leaving  about  four  feet  of  the  truck  upon  the  pave- 
ment. The  pavement  was  20  feet  wide.  The  accident  happened 
at  about  10  p.m.  on  a clear  night.  The  highway  was  straight. 
The  truck  carried  a refiector.  Immediately  after  the  truck 
had  been  shoved  into  the  position  described,  the  appellant  crossed 
the  highway  and  went  into  a general  store  situated  a short  dist- 
ance west  of  where  the  truck  was  standing  and  telephoned  for 
assistance.  There  is  no  evidence  or  even  suggestion  that  the 
defendant  prior  to  his  entering  upon  the  highway  knew  of  any 
defect  in  the  electrical  equipment  of  his  truck. 
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It  is  admitted  that  the  defendant  had  no  flares  and  did  not 
warn  oncoming  traffic  from  any  direction.  Before  assistance 
arrived,  the  plaintiff  (respondent)  was  driving  his  motor  vehicle 
in  the  same  direction  as  the  truck  and  ran  into  the  truck.  The 
plaintiff  admitted  that  the  headlights  on  his  car  were  on  in 
full  and  would  show  objects  200  feet  ahead,  but  gave  the  fol- 
lowing reasons  for  not  seeing  the  truck : 

(a)  When  he  was  distant  about  25  feet  from  the  truck  he 
thought  he  observed  what  he  described  as  a shadow,  and  that 
when  12  to  15  feet  away,  he  first  observed  the  truck,  and  it 
was  then  too  late  to  avoid  an  impact. 

(b)  A car  came  up  behind  him  with  headlights  on,  and  as 
these  lights  shone  through  the  back  window  of  his  car  and 
upon  the  windshield,  his  vision  was  to  some  extent  interfered 
with. 

(c)  A short  distance  ahead,  and  on  the  west  side  of  the  high- 
way, was  a general  store  and  a gas  pump,  and  because  of  the 
reflection  of  the  light  from  the  store  window  and  a Coleman 
lantern  light  opposite  the  gas  pump,  his  vision  was  to  some 
extent  obstructed.  It  was  not  denied  that  the  store  lights  and 
the  Coleman  lamp  would  be  at  least  40  feet  distant  from  where 
the  truck  stood.  The  40  feet  is  made  up,  by  the  store  and  the 
Coleman  lamp  lights  being  distant  from  the  edge  of  the  pave- 
ment about  25  feet,  and  about  15  feet  of  the  pavement  to  where 
the  truck  stood. 

The  plaintiff  swore  that  the  truck  was  parked  at  a slight 
angle  and  for  that  reason  he  was  unable  to  see  the  reflector 
on  the  left  rear  end  of  the  truck. 

The  jury  made  the  following  findings : 

(a)  The  injuries  were  caused  by  the  defendant's  negligence. 

(b)  In  answer  to  the  question  of  what  negligence  the  defen- 
dant was  guilty,  they  made  the  following  answer:  “In  not 

taking  proper  precaution  as  he  and  the  men  were  able  to  move 
the  truck  along  the  highway.  He  should  have  moved  truck  to 
clear  space  at  left  hand  of  highway  where  he  would  have  been 
clear  of  pavement  at  store  or  station.” 

The  men  referred  to,  no  doubt,  were  the  ones  whom  the 
defendant  had  been  giving  a lift. 

(c)  Plaintiff  was  not  guilty  of  contributory  negligence. 
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(d)  That  the  plaintiff,  notwithstanding  the  negligence  of  the 
defendant,  could  not  by  reasonable  care  avoid  the  accident, 
and 

(e)  The  damages  were  assessed  at  $3,300. 

It  will  be  observed  that  the  only  negligence  found  was  “in 
not  moving  the  truck  to  clear  space  at  the  left  hand  of  the  high- 
way where  it  would  have  been  clear  of  pavement”. 

There  is  no  dispute  in  the  evidence  that  prior  to  the  acci- 
dent there  was  a clear  space  on  the  left  hand  of  the  highway 
of  about  sixteen  feet.  In  other  words,  the  rear  of  the  truck 
occupied  only  about  four  feet  of  the  pavement.  There  is  evi- 
dence of  the  storekeeper  (Cunningham),  not  contradicted,  that 
he  saw  quite  clearly  from  his  store  the  truck  standing  where 
it  was  parked,  before  the  impact.  According  to  the  plaintiff’s 
evidence  he  saw  these  lights  when  he  was  distant  several  hundred 
feet  away.  The  plaintiff’s  evidence  would  indicate  that  the 
light  from  the  car  in  the  rear  did  not  interfere  with  his  vision 
of  the  store  and  Coleman  lights. 

The  plaintiff  swore  that  he  reduced  his  speed,  from  thirty 
to  thirty- five  miles  at  which  he  was  travelling,  when  he  first 
saw  the  store  and  Coleman  lights,  to  about  twenty-five  miles 
an  hour. 

The  foregoing,  I think,  is  an  accurate  statement  of  the  essen- 
tial facts  and  all  that  is  required  to  be  stated  for  a considera- 
tion of  this  appeal.  In  the  first  place,  I think  there  can  be  no 
doubt  that  the  sudden  break-down  of  the  defendant’s  truck, 
created  an  emergency  and  the  first  question  is,  did  the  defen- 
dant act  reasonably  in  that  emergency?  It  may  be  that  the 
defendant,  in  acting  quickly,  thought  that  by  pushing  the  truck 
into  the  parked  position,  he  was  doing  the  right  thing.  It  has 
been  decided  over  and  over  again,  that  if  a person  acts  promptly 
and  uses  his  best  judgment  in  an  emergency,  and  what  was 
done  proved  to  be  an  error  in  judgment,  he  is  not  in  law  guilty 
of  negligence,  and  the  same  reasoning  and  the  same  result  is 
applicable  if  the  driver  of  the  other  car  in  an  emergency,  did 
his  best  to  avoid  an  accident,  but  did  the  wrong  thing. 

The  jury  seems  to  have  assumed  that  the  defendant  could 
have  commandeered  the  men  who  were  getting  a lift  to  assist 
him  to  push  the  truck  across  the  highway  and  over  to  the  store 
or  gas  pump.  The  defendant  might  have,  but  there  is  no  evi- 
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dence  whatever  that  he  could  have  obtained  their  consent.  It 
would,  in  my  opinion,  have  been  a dangerous  thing  at  that  hour 
of  the  night  to  push  a truck,  without  lights,  across  a much 
travelled  highway  and  even  if  these  men  had  been  asked  they 
might  well  have,  thinking  of  their  own  safety  from  oncoming 
traffic,  refused.  Without  assistance,  it  was  an  impossible  task 
for  the  defendant  to  do  what  the  jury  found  was  the  only  negli- 
gence he  was  guilty  of.  The  jury,  without  evidence,  in  my  view, 
had  no  right  to  infer  that  these  men  would  have  responded,  and 
upon  that  ground,  find  that  the  defendant  was  negligent. 

The  next  question  is,  could  the  plaintiff  by  the  exercise  of 
ordinary  care  have  avoided  the  accident?  In  dealing  with  that 
question,  the  plaintiff’s  own  admission  is  that  he  first  observed 
the  truck  when  he  was  12  to  15  feet  distant  from  it  and  at  that 
time  was  travelling  at  about  25  miles  per  hour,  and  the  ques- 
tion is,  why  did  the  plaintiff  not  turn  his  car  to  the  left,  as  he 
could  have  in  the  space  of  12  or  15  feet,  because  he  then  had 
about  16  feet  of  clear  pavement  upon  which  to  proceed  and  no 
near  approaching  traffic?  It  is  common  knowledge  that  any 
ordinary  careful  driver  of  a motor  vehicle  has  ample  time  in 
the  space  of  12  to  15  feet,  and  travelling  at  25  miles  per  hour 
(it  would  not  take  more  than  a small  fraction  of  a second)  to 
turn  his  car  and  avoid  a car  in  front  of  him  and  his  not  doing 
so  leads  to  an  inference  that  he  was  not  keeping  a keen  outlook 
as  he  was  bound  to  do. 

I am  clearly  of  the  opinion  that,  in  this  particular,  the  plain- 
tiff was  negligent. 

The  next  question  to  be  asked  is,  why  did  the  plaintiff  with 
his  lights  showing  up  objects  200  feet  ahead  not  see  the  parked 
car  at  the  distance  of  200  feet  or  at  100  feet  or  even  at  50  feet? 
At  any  of  these  distances,  on  his  own  admission,  he  had  ample 
time  to  stop.  One  of  the  reasons  advanced  by  the  plaintiff  for 
not  seeing  the  truck  before  he  did,  was  because  of  the  lights 
shining  from  the  store  window’  and  the  light  from  the  Coleman 
lamp  at  the  gas  pump.  There  is  no  conflict  of  evidence  as  to 
the  distance  these  lights  were  from  the  point  at  which  the 
truck  was  standing. 

I find  it  impossible,  this  being  a bright  moonlight  night,  to 
believe  that  these  lights  could,  at  the  distance  the  plaintiff  was 
away  from  them,  interfere  in  the  slightest  with  the  plaintiff’s 
vision  of  what  was  in  his  path  upon  the  east  side  of  the  pave- 
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ment  and  where  the  truck  stood,  but,  on  the  contrary  and,  as 
stated,  according  to  the  plaintiff’s  own  witness  (Cunningham), 
who  was  in  the  store,  these  lights  did,  in  fact,  light  up  the  stand- 
ing truck.  If  so,  what  possible  excuse  is  there  for  the  plain- 
tiffs not  seeing  the  truck,  and  as  I have  stated,  when  he  was 
distant  at  least  50  feet  away? 

The  second  reason  or  excuse  advanced  by  the  plaintiff  for  not 
seeing  the  truck  before  he  did,  was  because  of  the  headlights 
from  a car  approaching  in  the  rear  shining  into  his  car  and  upon 
the  windshield,  and  that  caused  an  interference  with  his  vision. 
If  the  plaintiff’s  vision  was  entirely  obstructed,  and  he  does  not 
swear  that  it  was,  his  plain  duty  was  to  put  out  his  hand  and 
stop  his  car.  No  driver  of  a machine  as  dangerous  as  a motor 
vehicle  proceeding  at  night  on  a 20-foot  pavement  and  at  the 
speed  he  admits  he  was  travelling,  should  continue  to  drive 
if  he  is  unable  to  see  where  he  is  going.  If  a driver’s  vision  is 
only  partially  obstructed  his  duty  is  to  reduce  his  speed  and 
have  his  car  under  control. 

The  answer  to  the  plaintiff’s  argument  that  the  defendant 
was  negligent  in  not  having  flares  as  required  by  the  statute 
and  also  in  not  giving  warning  to  oncoming  traffic  is,  that, 
whilst  these  are  prima  facie  acts  of  negligence,  the  jury  did  not 
find  that  either  of  those  omissions  was  the  causa  causans  of  the 
accident,  and  I think  it  must  be  assumed  that  the  jury  in  mak- 
ing the  finding  they  did,  had  absolved  the  defendant  from  any 
negligence  other  than  that  found.  See  Andreas  v.  C.P.R.  (1905), 
37  S.C.R.  1. 

At  this  stage  it  is  to  be  observed  that  at  the  close  of  the 
learned  trial  Judge’s  charge  to  the  jury,  counsel  for  the  appel- 
lant asked  the  learned  Judge  to  point  out  to  the  jury  as  a matter 
of  law,  that  it  was  the  duty  of  the  driver  of  a car  at  night,  whose 
vision  was  obstructed,  to  drive  so  that  he  could  stop  within  the 
limits  of  his  vision,  and,  also,  that  if  there  was  anything  in  the 
way  of  lights  on  the  highway  interfering  with  his  vision,  that 
it  was  his  duty  to  slow  down,  and  the  learned  trial  Judge  refused 
to  do  so.  I can  find  no  excuse  for  the  plaintiff,  if  he  could  not 
see,  in  not  stopping,  or,  if  he  could  only  partially  see,  in  not  re- 
ducing his  speed,  and  also,  at  the  speed  he  was  going,  in  not 
turning  to  his  left  and  passing  safely  on  over  a clear  sixteen  feet 
of  pavement. 
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I can  see  no  escape  from  the  conclusion  that  the  failure  of 
the  plaintiff  to  see  the  truck  and  to  avoid  it  was  due  to  his 
negligence  and  was  the  sole  cause  of  the  accident.  See  Holgate 
V.  Canadian  Tumbler  Co.  (1931),  40  O.W.N.  565;  Falsetto  v. 
Brown,  [1933]  O.R.  645. 

My  conclusions  are: 

(1)  That  there  is  no  evidence,  conflicting  or  otherwise,  upon 
which  a jury  could  And  that  in  the  circumstances  of  the  case 
the  defendant  was  in  law  negligent  in  not  moving  the  truck 
across  and  off  the  highway.  That  finding  is  perverse  and  should 
be  set  aside. 

(2)  That  the  non-removal  of  the  truck  was  not  in  law  the 
proximate  cause  of  this  accident. 

(3)  That  the  proximate  cause  of  this  accident  was  due  to 
the  negligence  of  the  plaintiff  in  not  keeping  a proper  outlook 
and  in  careless  and  negligent  driving. 

I would  allow  the  appeal  with  costs  and  dismiss  the  action 
with  costs. 

Appeal  dismissed  with  costs,  Fisher  J.A.  dissenting.^ 

*The  defendant  appealed  to  the  Supreme  Court  of  Canada  from 
the  judgment  of  the  Court  of  Appeal.  The  appeal  was  dismissed  with 
costs  by  the  Supreme  Court  of  Canada:  [1937]  S.C.R.  341,  Upon  request 
the  reasons  for  judgment  of  the  Court  of  Appeal  are  now  reported.  J.J.R. 
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[COURT  OF  APPEAL.] 

Re  Souch. 

Wills — Testamentary  capacity — Gifts  in  a codicil  to  person  who  pre- 
pared codicil  for  the  testatrix — Failure  of  legatee  to  satisfy  burden 
of  proof  as  to  absence  of  undue  influence — Whether  whole  codicil 
invalid  or  whether  only  gifts  therein  to  legatee  who  prepared  codicil 
invalid. 

By  the  judgment  of  the  Surrogate  Court  it  was  held  that  a certain 
codicil  to  the  will  of  the  testatrix  should  not  be  admitted  to  probate 
since  the  codicil  contained,  inter  alia,  a substantial  gift  to  the  con- 
veyancer who  prepared  the  codicil  and  the  onus  of  justifying  the  gift 
which  rested  on  the  conveyancer  had  not  been  satisfied. 

Held,  on  appeal,  Fisher  J.A.  dissenting,  that  although  the  gift  in  the 
codicil  to  the  conveyancer  who  drew  the  codicil  was  invalid,  the  re- 
mainder of  the  codicil  was  not  thereby  rendered  invalid. 

An  appeal  by  Edith  V.  Scobell  and  by  certain  next  of  kin  of 
che  late  Ann  Souch,  deceased,  from  the  judgment  of  His  Honour 
Judge  O’Connor,  of  the  Surrogate  Court  of  the  United  Counties 
of  Northumberland  and  Durham,  whereby  it  was  adjudged  that 
the  will  and  first  three  codicils  thereto  of  the  said  deceased 
should  be  admitted  to  probate  but  that  a fourth  codicil  should 
not  be  admitted  to  probate. 

November  4th  and  5th,  1937.  The  appeal  was  heard  by 
Latchford  C.J.A.,  Middleton  and  Fisher  JJ.A. 

J.  Shirley  Denison ^ K.C.,  and  Johyi  Cowan,  for  Elizabeth 
Brander,  Edward  Brander,  Luella  Brander  Falconer,  and  Fred- 
erick Brander,  appellants,  contended  that  the  testamentary  capa- 
city of  the  deceased  was  proven  by  the  evidence  and  particularly 
by  the  fact  that  a doctor  had  witnessed  the  execution  of  the 
codicil  in  question.  In  the  alternative  the  codicil  is  valid  because 
it  was  drawn  up  according  to  instructions  given  by  the  testatrix, 
and  it  is  immaterial  that  at  the  time  of  execution  she  was  too 
weak  to  comprehend  the  whole:  Perera  v.  Perera,  [1901]  A.C. 

354,  at  361;  Rogers  v.  Davis,  [1932]  S.C.R.  407. 

Even  if  the  whole  codicil  were  not  admitted  because  of  the 
personal  relationship  to  the  transaction  of  the  party  drawing  it, 
there  is  no  reason  for  rejecting  that  part  dealing  with  the  gifts 
to  Mrs.  Brander  and  her  children:  In  the  goods  of  Moore, 

11892]  P.  378.  In  any  event  a new  trial  should  be  ordered  be- 
cause of  the  absence  of  a witness  who  would  have  given  relevant 
testimony  at  the  original  proceedings  by  way  of  proof  in  solemn 
form:  Madill  v.  McConnell  (1908) , 16  O.L.R.  314. 

J.  M.  Baird,  K.C.,  for  the  Official  Guardian. 
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W.  E.  N.  Sinclair,  K.C.,  for  Edith  V.  Scobell  urged  that  a new 
trial  be  granted  because  of  the  peculiar  circumstances  in  con- 
nection with  the  absence  of  a witness  at  the  original  proceedings. 

J.  R.  Cartwright,  K.C.,  and  A.  W.  S.  Greer,  for  William 
Henry  Otton,  Mary  Otton,  and  Frederick  Otton.  A new  trial 
should  not  be  granted  where  the  issues  were  fully  tried  and  the 
new  evidence  discovered  is  not  conclusive.  The  missing  wit- 
ness had  been  notified  of  the  original  proceedings  and  advised 
by  her  solicitor  to  attend.  Reference  to  Rathbone  v.  Michael 
(1910),  20  O.L.R.  503;  Young  v.  Kershaw  (1899),  81  L.T.  531. 

Because  of  the  suspicious  circumstances  surrounding  the 
drawing  of  the  last  codicil,  an  onus  was  cast  upon  the  proponent 
to  prove  the  validity  of  the  codicil  and  when  she  failed  to  do  this, 
the  trial  Judge  properly  refused  probate:  Barry  v.  Butlin 

(1838),  2 Moo.  P.C.  480,  at  482;  Harris  v.  Gallimore  (1924),  55 
O.L.R.  566,  at  579;  Wannamaker  v.  Livingston  (1918),  43  O.L.R. 
243. 

L.  C.  Mason,  for  the  executor,  pointed  out  that  his  client  had 
acted  properly  throughout,  and  urged  that  at  least  that  part  of 
the  last  codicil  containing  gifts  to  the  neutral  beneficiaries  should 
be  admitted  to  probate. 

Denison,  K.C.,  in  reply. 

Cur.  adv.  vult. 

December  30th,  1937.  Middleton  J.A. — Ann  Souch,  late  of 
the  Town  of  Bowmanville,  widow,  died  on  the  27th  August,  1936, 
having  made  a will  dated  the  20th  November,  1924,  and  a first 
codicil  thereto  dated  the  22nd  February,  1927;  a second  codicil 
dated  the  19th  June,  1929;  a third  codicil  dated  the  8th  May, 
1930;  a fourth  codicil  dated  the  17th  October,  1932,  and  another 
codicil  dated  before  the  fourth  codicil,  which  is  not  produced  or 
dealt  with  in  these  proceedings. 

The  Trusts  & Guarantee  Company,  Limited,  the  executor  of 
the  will,  applied  for  probate  of  the  will  and  four  codicils  above 
mentioned,  and  an  order  was  made  directing  proof  of  the  will 
and  codicils  in  solemn  form. 

The  matter  was  tried  before  His  Honour  Judge  O’Connor 
resulting  in  a judgment  bearing  date  the  17th  August,  1937,  by 
which  it  was  adjudged  that  the  will  and  the  first  three  codicils 
be  admitted  to  probate,  and  that  the  fourth  codicil,  that  of  the 
17th  October,  1932,  be  not  admitted  to  probate. 
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From  this  judgment  there  is  a joint  appeal  by  Mrs.  Scobell 
through  her  solicitor,  and  by  Mrs.  Brander  and  the  members  of 
her  family  by  their  solicitors.  Upon  the  hearing  before  the 
Judge,  Mrs.  Scobell  was  represented  by  counsel.  The  Brander 
family  were  not  represented. 

The  Otton  family  were  not  represented  by  counsel  upon  the 
hearing  before  the  Judge,  but  have  served  notice  that  they  de- 
sire to  be  represented,  and  were  represented  upon  the  hearing  of 
this  appeal.  This  left,  as  the  only  parties  before  the  Judge,  the 
executors  and  those  desiring  to  uphold  the  provisions  of  the  will 
and  four  codicils.  The  awkwardness  of  this  situation  must  have 
been  apparent  as  the  case  progressed.  In  fact,  upon  the  motion 
for  directions  this  awkwardness  appeared,  for  by  the  order  of 
the  18th  March,  1937,  the  issue  directed  to  be  tried  was  “The 
Trusts  & Guarantee  Company,  Limited,  Mrs.  Edith  V.  Scobell, 
Elizabeth  Brander,  Edward  Brander,  Frederick  Brander,  and 
Luella  Falconer  do  affirm  that  the  will  and  codicils  were  duly 
executed  by  the  said  Ann  Souch”.  No  one  was  recited  as  denying 
this  allegation.  Yet  the  matter  was  so  thoroughly  investigated 
by  the  learned  Judge  that  I think  it  is  possible  to  arrive  at  a 
satisfactory  conclusion. 

The  estate  of  the  deceased  lady  was  slightly  under  $200,- 
000.00,  which  makes  the  lack  of  interest  in  the  contest  the  more 
difficult  to  understand. 

There  is  no  contest  whatever  as  to  the  validity  in  all  respects 
of  the  will  and  the  first  three  codicils.  The  question  is  really  as 
to  the  validity  of  the  fourth  codicil,  and  also  as  to  the  validity  of 
the  codicil  executed  shortly  before  the  fourth  codicil  and  which 
is  not  produced.  This  codicil  was  prepared  by  Mrs.  Scobell  and 
was  intended  to  embody  most  of  the  changes  made  by  the  fourth 
codicil.  When  the  fourth  codicil  was  prepared  Mrs.  Scobell  in- 
tended to  embody  everything  in  this  document,  and,  being  satis- 
fied with  the  fourth  codicil  as  expressing  the  intentions  of  the 
testatrix,  she  destroyed  the  tentative  codicil.  In  the  view  that 
I take  of  the  whole  situation  this  particular  codicil  may  be  alto- 
gether disregarded. 

The  will,  although  containing  some  twenty  numbered  para- 
graphs and  several  which  bear  no  number,  is  in  its  essence 
extremely  simple.  After  appointing  executors  and  directing  the 
conversion  of  her  estate  into  money  the  testatrix  leaves  a number 
of  pecuniary  bequests,  each  in  a separate  numbered  paragraph. 
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She  evidently  reviewed  those  having  claims  upon  her  bounty, 
and  awarded  to  each  according  to  his  or  her  deserts.  The  gifts 
range  from  $10,000.00  given  to  her  brother  William  Henry 
Otton  for  life,  and  upon  his  death  to  be  divided  among  his 
children.  Ten  thousand  dollars  was  also  given  to  her  sister, 
Mrs.  Brander.  Ten  thousand  dollars  was  given  to  another  sister, 
Mary  Otton.  To  a brother,  Frederick  Otton,  $5,000.00;  to  a 
niece,  Luella  Brander,  $5,000.00;  to  her  nephew  Edward  Brander 
$5,000.00;  to  a nephew  Frederick  Brander  $2,000.00;  to  Kate 
Wight  $5,000.00;  to  Milton  Wight,  $10,000.00;  to  Effie  Anderson 
$5,000.00;  to  Dorcas  Crago  $2,000.00;  to  Herbert  Crago  $3,000.00; 
to  Hartley  Crago  $3,000.00;  to  Russell  Crago  $3,000.00;  to  Alex. 
Souch  $5,000.00;  to  Gertie  Souch  $5,000.00;  to  Eliza  Noble 
$1,000.00;  to  Jean  Cornish  $1,000.00;  to  Ina  Baskerville  $1,000.00; 
then  the  residue  is  given  “to  my  brothers  and  sisters  in  equal 
portions,  share  and  share  alike”.  By  the  first  codicil  the  legacy 
of  $5,000.00  to  Kate  Wight  is  revoked  and  the  will  is  confirmed 
as  of  its  date,  the  22nd  February,  1927.  By  the  second  codicil 
the  gift  to  Mary  Otton  is  reduced  from  $10,000.00  to  $1,000.00 
and  she  is  deprived  of  her  share  under  the  residuary  clause. 
Two  thousand  dollars  is  given  to  Robert  Battle,  and  Elizabeth 
Brander  is  given  the  house  and  lot  constituting  her  residence, 
and  the  will  in  other  respects  is  confirmed  as  of  the  date  of  the 
19th  June,  1929.  By  the  third  codicil  Mrs.  Otton  is  restored  to 
her  original  position  under  the  will.  She  is  given  the  $10,000.00 
and  a share  in  the  residue.  The  will  is  confirmed  as  of  the  date 
of  this  codicil,  the  8th  May,  1930. 

Following  the  execution  of  these  documents  Mrs.  Souch,  who 
had  theretofore  been  in  good  health,  suffered  an  epileptic  stroke. 
This  was  slight  but  followed  by  others  more  severe  in  their 
nature.  She  was  deprived  of  the  power  of  speech  and  could  no 
longer  write.  Her  general  health  may  be  taken  to  have  been 
very  seriously  impaired.  It  was  then  that  the  fourth  codicil 
was  prepared  by  Mrs.  Scobell. 

Mrs.  Scobell  is  a lady  of  some  ability.  She  has  resided  in 
the  Town  of  Bowmanville  and  carried  on  business  there  for  some 
forty  years.  She  carries  on  the  business  of  real  estate  agent, 
insurance  agent,  and  conveyancer.  She  has  prepared  many 
wills.  She  says  thousands,  and  refused  to  withdraw  this  state- 
ment when  cross-examined.  She  was  apparently  in  charge  of 
the  business  for  Mr.  Souch,  who  died  many  years  ago.  After- 
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wards  she  apparently  acted  for  one  of  his  sons  who  left  an  estate 
of  considerable  value  to  his  mother,  the  testatrix  here.  She  re- 
ceived from  this  son  a legacy  of  $10,000.00.  She  was  an  intimate 
friend  as  well  as  adviser  of  the  testatrix,  the  bulk  of  whose  in- 
vestments was  held  by  the  Trusts  and  Guarantee  Company. 
The  remainder  was  in  Mrs.  Scobell’s  hands.  Before  the  execu- 
tion of  the  codicil  in  question  she  saw  the  testatrix  and  con- 
sulted with  her  concerning  changes  she  desired  in  her  will. 
Apparently  there  was  more  than  one  interview  about  these 
changes.  Mrs.  Scobell  did  not  take  up  the  will  and  codicils 
when  she  called  at  the  residence,  but  she  took  a list  of  the  amount 
of  the  gifts  to  the  various  legatees,  and  she  contends  she  re- 
viewed all  these  gifts.  Apparently  Mrs.  Brander  had  had  inter- 
views with  her  sister,  the  testatrix,  and  with  Mrs.  Scobell,  sug- 
gesting that  it  was  no  use  to  give  her  the  testatrix’s  residence 
unless  she  also  gave  her  a sum  adequate  to  its  upkeep,  and 
suggested  the  increase  of  her  legacy  from  $10,000.00  to  $30,- 
000.00.  The  result  of  all  this  discussion  was  the  major  change 
made  in  the  will  by  this  fourth  codicil,  the  increase  of  Mrs. 
Brander’s  legacy  and  the  increase  of  the  legacies  to  Mrs.  Bran- 
der’s  children.  Mrs.  Scobell  had,  in  the  meantime,  obtained  a 
statement  from  the  Trust  Company  of  the  amount  in  its  hands. 
She  knew  she  had  in  her  own  hands  a considerable  sum,  over 
$20,000.00.  She  then  suggested  to  the  testatrix  that  her  specific 
gifts  did  not  exhaust  her  estate.  The  testatrix  was  weary  and 
did  not  know  what  disposition  to  make  of  this  amount, 
according  to  Mrs.  Scobell,  about  $30,000.00.  The  testatrix  then 
suggested  that  Mrs.  Scobell  take  this  amount  herself.  The  sug- 
gestion does  not  seem  to  have  met  with  much  opposition.  The 
codicil  was  then  prepared  and  brought  up  to  the  house  for 
signature.  It  was  not  then  read  over,  but  the  testatrix  accepted 
Mrs.  Scobell’s  assurance  that  it  was  prepared  in  accordance 
with  her  instructions.  It  was  executed  on  the  faith  of  this 
assurance  in  the  presence  of  Dr.  Storey  and  the  taxi  driver  who 
drove  Mrs.  Scobell  to  Mrs.  Souch’s  residence. 

Dr.  Storey  describes  faithfully  and  well  the  mental  condition 
of  the  old  lady.  Put  shortly,  it  is  that  she  had  sufficient  mental- 
ity to  realize  a simple  proposition.  She  could  understand  the 
nature  and  effect  of  a gift.  She  knew  the  meaning  of  the  words 
used.  She  had  not  enough  capacity  to  grasp  the  situation  as  a 
whole.  She  would  forget  the  first  part  of  a list  of  gifts  before 
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she  reached  its  conclusion.  I agree  with  the  learned  trial  Judge 
that  she  had  testamentary  capacity.  I also  agree  with  him  that 
the  absence  of  a reading  over  of  the  will  and  codicils  does  not 
invalidate  it,  and  I think  that  Mrs.  Scobell  has  truthfully  stated 
that  the  codicil  was  an  embodiment  of  her  instructions. 

What  then  is  the  effect  of  the  gift  to  Mrs.  Scobell  contained 
in  clauses  10  and  11  of  this  codicil?  “(10).  I bequeath  to  Mrs. 
Edith  V.  Scobell,  if  she  be  alive  at  the  time  of  my  death,  all  the 
securities  for  investments  of  moneys  of  all  kinds,  held  by  me 
and  in  her  possession  at  the  time  of  my  death,  including  moneys 
on  deposit  in  Bowmanville  banks;  if  she  pre-decease  me  then 
the  same  to  form  part  of  my  residuary  estate.” 

“(11).  I give  all  the  residue  of  my  estate  unto  my  executor 
in  trust  to  invest  the  same  in  investments  authorized  by  law 
for  trust  funds  with  full  power  to  vary  the  same  at  its  discretion, 
and  the  income  therefrom  to  pay  the  said  Mrs.  Edith  V.  Scobell 
during  her  lifetime;  at  her  death,  or  in  case  she  should  pre- 
decease me,  said  residuary  estate  to  be  divided  equally  among 
the  said  children  of  my  said  sister  Elizabeth  Brander  to  whom 
I bequeath  the  same  accordingly.” 

These  gifts  are,  I think,  invalidated  because  they  are  to  the 
person  who  prepared  the  codicil,  Mrs.  Scobell.  The  circum- 
stances were  such  as  to  call,  in  the  most  emphatic  manner,  for 
an  explanation  such  as  would  satisfy  the  conscience  of  the 
Court.  That  explanation  is  not  forthcoming.  I think  also 
that  the  clause  in  the  codicil  revoking  paragraph  20  of  the 
will  which  disposes  of  the  residue  of  the  testatrix’s  estate  is  like- 
wise contaminated  and  void. 

The  learned  Judge  has  treated  the  whole  codicil  as  void  and 
so  invalidated  the  gifts  to  Mrs.  Brander  and  her  children  and  the 
other  much  smaller  pecuniary  bequests.  I think  this  is  wrong. 
The  reason  for  the  invalidity  of  the  bequest  to  Mrs.  Scobell  arises 
from  her  personal  relationship  to  the  transaction.  The  executors 
will  hold  that  which  is  given  to  Mrs.  Scobell  upon  the  trusts 
applicable  to  the  residuary  estate  under  the  will.  I rely  upon 
the  decision  of  the  House  of  Lords  in  Allen  v.  M’PJierson  (1847), 
1 H.L.  Cas.  189,  at  207,  and  Guardhouse  v.  Blackburn  (1866), 
L.R.  1 P.  109,  this  case  apparently  falling  within  the  fourth  rule 
as  stated  by  Sir  J.  P.  Wilde. 

Mr.  Denison  and  Mr.  Sinclair  strongly  urge  that  a new  trial 
should  be  granted,  but,  unfortunately  for  this  application,  Mrs. 
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Brander’s  solicitor  has  already  disclosed  the  truth;  Mrs.  Bran- 
der’s  failure  to  attend  was  intentional  and  not  the  result  of  a 
slip.  She  was  advised  by  her  solicitor  and  elected  not  to  act  upon 
his  advice.  On  the  other  hand,  the  Ottons,  who  likewise  did 
not  attend  the  trial,  while  suggesting  that  Mrs.  Brander  and 
Mrs.  Scobell  had  made  common  cause  both  joining  in  the  pres- 
sure bringing  about  the  fourth  codicil,  declined  to  assent  to  a new 
trial  so  that  this  matter  might  be  further  probed.  The  order 
of  the  learned  trial  Judge  should  therefore  be  modified  as 
already  indicated.  The  costs  of  this  appeal  may  be  disposed  of 
as  were  the  costs  below,  those  of  the  executors  and  the  Official 
Guardian  as  between  solicitor  and  client  being  ordered  to  be 
paid  out  of  the  estate;  otherwise  the  order  is  without  costs. 

Latchford  C.J.A.  agreed  with  Middleton  J.A. 

Fisher  J.A.  (dissenting) : — My  brother  Middleton  in  his  rea- 
sons, which  I have  had  the  privilege  of  reading,  has  correctly 
set  out  the  facts  relevant  to  the  will,  the  codicils,  the  named 
beneficiaries  and  the  legacies  bequeathed  to  them,  and  to  the 
representation  of  all  parties  before  the  Court  below. 

If  the  testatrix  had  testamentary  capacity  when  she  exe- 
cuted the  fourth  codicil,  the  subject  of  this  litigation,  and  fully 
and  clearly  understood  its  contents,  I fully  agree,  for  the  reasons 
stated  by  my  brother  Middleton,  that  Mrs.  Scobell  is  not  entitled 
to  participate  in  and  to  receive  the  bequests  made  to  her.  I also 
agree  that  no  case  had  been  made  out  for  a new  trial. 

In  the  view  I take,  and  with  greatest  respect,  I am  strongly 
of  the  opinion  that  the  testatrix  had  not  testamentary  capacity 
when  she  executed  the  fourth  codicil. 

The  only  witnesses,  apart  from  Dr.  Storey  who  gave  evidence 
relevant  to  the  testatrix’  mental  capacity,  were  Mrs.  Lambourne, 
who  acted  in  a limited  way  as  housekeeper  for  the  testatrix,  for 
some  years  prior  and  up  to  the  time  of  her  death,  and  Mrs. 
Scobell,  who  acted  as  the  testatrix’  legal  and  confidential  adviser, 
and  who  drew  the  codicil  and  thereunder  received  a large  sum 
in  cash  and  securities.  In  truth,  it  may  be  stated,  that  the  only 
evidence  of  any  real  value  having  reference  to  the  testamentary 
capacity  is  tnat  of  Dr.  Storey  and  Mrs.  Lambourne,  and  no  one 
can  read  their  evidence  and  not  be  convinced  that  they  gave 
truthful  and  disinterested  testimony.  There  is  no  quarrel  with 
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Dr.  Storey’s  statement  of  facts.  It  is  with  his  conclusions 
thereon. 

In  entering  upon  the  preparation  of  the  fourth  codicil  the 
testatrix’  mind  had  to  be  directed  to  a full  understanding  of  the 
will  made  in  1924,  the  subsequent  codicils,  and  to  a consideration 
of  how  and  to  whom  she  had  disposed  of  her  property,  and  also 
to  a clear  understanding  of  what  changes  and  dispositions  she 
intended  to  make  in  the  fourth  codicil.  According  to  Dr.  Storey’s 
evidence  the  physical  condition  of  the  testatrix  at  and  before  the 
time  she  executed  this  codicil  may  be  summarized  as  follows  : 

(a)  She  was  about  eighty  years  of  age; 

(b)  She  had  had  three  strokes; 

(c)  She  was  and  had  been  for  some  time  suffering  from  high 
blood  pressure; 

(d)  Her  eyesight  was  so  affected  she  could  not  read  or  write, 

and 

(e)  Her  power  of  speech  was  seriously  affected. 

Her  mental  condition,  according  to  the  same  witness  may  be 
also  summarized  as  follows : 

(1)  The  testatrix  could  only  give  a decision  on  any  little 
or  separate  item; 

(2)  She  might  be  able  to  ‘‘build  up  such  a document  as  this 
(meaning  her  codicil)  piece  by  piece,  but  how  long  it  would  take 
her  it  would  be  hard  to  say”,  and  that  with  a document  such 
as  this  (again  meaning  the  codicil)  it  might  be  difficult  for  her 
to  grasp  the  whole  meaning; 

(3)  She  had  practically  lost  the  power  of  saying  anything 
continuous  such  as  carrying  through  any  scheme; 

(4)  If  clause  one  of  the  codicil,  revoking  paragraphs  2,  5,  6, 
7,  15,  17  and  20,  were  read  to  her,  her  mental  capacity  was  that 
she  could  give  a decision,  and  that  if  the  codicil  had  been  read 
over  previously  to  her  she  would  understand  it.  This  I find 
was  not  done. 

(5)  If  several  details  of  facts  about  her  estate  were  men- 
tioned to  her  at  one  time  she  would  be  able  to  grasp  one,  but 
if  more  she  would  forget  the  first  one  by  the  time  she  was  asked 
to  consider  a third  or  fourth  detail  and  if  several  details  about 
her  estate  were  mentioned  to  her  she  would  throw  up  her  hands 
and  not  be  bothered  with  them. 

(6)  “It  was  because  of  the  condition  of  her  brain  she  could 
not  appreciate  or  understand  what  a word  meant,  and  it  was 
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hard  to  get  her  mentality  and  she  would  only  say  the  odd  word 
and  you  often  had  quite  a time  getting  a small  item  out  of  her 
and  she  would  use  words  that  you  would  not  think  she  intended 
to  use”; 

(7)  In  view  of  the  different  kinds  of  property  and  securities 
she  owned,  and  her  ability  at  the  date  of  the  signing  of  the  codicil 
to  explain  to  any  person  the  nature  of  her  estate  and  how  she 
wanted  it  to  go,  the  doctor  swore  “I  would  feel  when  she  got  into 
a lot  of  details  like  that  that  she  would  throw  up  her  hands,  and 
not  be  bothered  with  them”.  “Speaking  of  these  various  items 
in  there  (meaning  the  codicil)  I can  quite  understand  she  might 
from  time  to  time  build  up  quite  a comprehensive  document;  I 
think  she  could  build  up  quite  a document”.  As  to  how  long  it 
would  take  her  to  build  up  this  codicil  “it  is  hard  to  tell.  It 
was  hard  to  get  her  mentality”. 

Shortly,  Mrs.  Lambourne  swore  that  she  had  for  about  seven 
years  prior  to  the  testatrix’  death  looked  after  her  house  several 
times  every  day  and  that  after  her  last  stroke  (about  the  end 
of  August,  1932)  her  speech  was  difficult,  and  that  in  the  spring 
of  1932  she  took  the  testatrix  several  times  to  the  office  of  Mrs. 
Scobell  and  from  what  the  testatrix  said  to  her  it  was  in  connec- 
tion with  some  change  in  her  will;  that  “at  one  time  she  men- 
tioned to  me  that  she  wanted  her  sister  Mrs.  Brander  to  get  the 
house  and  everything  in  it”;  that  her  mental  condition  was  not 
quite  normal;  that  her  memory  was  bad  and  there  was  a gradual 
weakening  and  “I  had  trouble  in  finding  out  what  she  would  say 
to  me  and  to  do  so  I had  to  keep  on  until  I found  out”;  that  in 
fact  up  to  the  time  she  died  “I  do  not  think  there  were  many  who 
got  to  understand  her  except  myself,  but  I could  always  tell  by 
her  eyes  when  I got  the  right  thing.” 

I think  it  is  important  at  this  stage  to  set  out  a copy  of  the 
fourth  codicil;  it  reads  as  follows: 

“This  is  a codicil  to  the  last  Will  and  Testament  of  me  Ann 
Souch  of  the  town  of  Bowmanville  in  the  County  of  Durham, 
widow,  dated  the  twentieth  day  of  November,  1934. 

“1.  I revoke  paragraphs  2,  5,  6,  7,  15,  17  and  20  of  my  said 
Will,  and  also  revoke  that  portion  of  paragraph  numbered  1 of  the 
codicil  to  my  said  Will  dated  May  8th,  1930,  referring  to  the  re- 
instatement and  confirmation  of  my  sister  Mary  Otton  to  share 
in  my  residuary  estate  under  paragraph  20  of  my  said  Will,  here- 
by revoking  such  reinstatement  and  confirmation. 
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“2.  I bequeath  to  my  niece  Luelia  Brander  $7,500.00,  and 
my  small  walnut  centre  table. 

“3.  I bequeath  to  my  nephew  Edward  Brander  $7,500.00. 

“4.  I bequeath  to  my  nephew  Frederick  Brander  $7,500.00. 

“5.  I bequeath  to  Eliza  Susan  Noble  $2,000.00. 

“6.  I bequeath  to  Howard  Wight,  son  of  Milton  Wight, 

$2,000.00. 

“7.  I bequeath  to  Douglas  Wight,  son  of  Milton  Wight, 

$2,000.00. 

“8.  I bequeath  to  Mrs.  Rhoda  Lambourne  $1,000.00. 

“9.  I bequeath  to  my  sister  Elizabeth  Brander  $30,000.00, 
if  she  be  alive  at  the  time  of  my  death;  if  she  should  pre- 
decease me,  then  I bequeath  said  $30,000.00  to  be  divided  equally 
among  the  children  of  my  said  sister. 

“10.  I bequeath  to  Mrs.  Edith  V.  Scobell,  if  she  be  alive  at 
the  time  of  my  death,  all  the  securities  for  investments  of  moneys 
of  all  kinds,  held  by  me  and  in  her  possession  at  the  time  of  my 
death,  including  moneys  on  deposit  in  Bowmanville  banks;  if 
she  pre-decease  me  then  same  to  form  part  of  my  residuary 
estate. 

“11.  I give  all  the  residue  of  my  estate  unto  my  executor  in 
trust  to  invest  the  same  in  investments  authorized  by  law  for 
trust  funds  with  power  to  vary  same  at  its  discretion,  and  the 
income  therefrom  pay  quarterly  to  said  Mrs.  Edith  V.  Scobell 
during  her  lifetime;  at  her  death,  or  in  case  she  should  pre- 
decease me,  said  residuary  estate  is  to  be  divided  equally  auiong 
the  said  children  of  my  said  sister  Elizabeth  Brander,  to  whom 
I bequeath  the  same  accordingly. 

“12.  I confirm  the  bequests  set  out  in  paragraphs  numbered 
1,  3,  4,  9,  10,  11,  12,  13,  14,  16,  18,  19  of  my  said  Will,  also  con- 
firm the  bequests  of  $2,000.00  to  Robert  Battle  and  of  resi- 
dence and  its  contents  to  my  said  sister  Elizabeth  Brander  in 
codicil  to  my  said  Will  dated  June  19th,  1929,  and  the  reinstate- 
ment and  confirmation  of  bequest  of  $10,000.00  to  my  said  sister 
Mary  Otton  set  out  in  paragraph  1 of  codicil  to  my  said  Will 
dated  May  8th,  1930,  also  paragraph  2 of  this  codicil  of  May 
8th,  1930,  and  in  all  other  respects  do  confirm  my  said  Will  and 
codicils  thereto,  except  as  to  revocations  set  out  in  paragraph  one 
hereof.” 

Before  serious  consideration  is  given  to  Mrs.  Scobell’s  evi- 
dence, which  to  some  extent,  and  in  so  far  as  the  testatrix’ 
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mental  capacity  is  concerned,  must  be  closely  read  in  with  that 
of  Dr.  Storey  and  Mrs.  Lambourne,  I propose  to  make  a sum- 
mary of  certain  events  all  sworn  to  by  Mrs.  Scobell  and  which  to 
my  mind  are  of  supreme  importance; 

(1)  The  destroyed  codicil  was  prepared  and  executed  in 
April  or  May,  1932.  This  codicil  was  prepared  for  the  purpose 
of  giving  bequests  of  $1,000.00  each  to  the  Wight  boys  and  to 
give  Mrs.  Lambourne  the  Hoare  $1,000.00  mortgage,  but  it  does 
not  seem  to  have  stopped  there,  because  Mrs.  Scobell  was  given 
all  the  securities  she  held  and  all  the  money  in  the  bank  in  Bow- 
manville. 

(2)  Between  that  time  and  August,  1932,  everything  appears 
to  have  remained  dormant  until  the  19th  August,  1932,  when 
the  testatrix  caned  on  Mrs.  Scobell  at  her  office  and  Mrs.  Scobell 
swore  that  it  was  the  last  call  made  by  the  testatrix  at  her  office. 

(3)  The  evidence  is  not  clear  as  to  all  that  was  discussed  on 
the  19th  of  August,  but  whatever  it  was  Mrs.  Scobell  wrote  to 
the  Trust  Company  for  a statement  of  what  estate  the  company 
held  for  the  testatrix. 

(4)  Early  in  September,  1932,  the  testatrix  suffered  a severe 
stroke  and  was  thereafter  confined  to  her  house,  and  the  next 
event  was 

(5)  Mrs.  Brander,  who  was  visiting  the  testatrix  in  October, 
1932,  was  informed  by  the  testatrix  that  she  intended  to  leave 
the  Bowmanville  house  and  its  contents  to  her. 

(6)  As  a result  of  that  conversation,  Mrs.  Brander  called 
at  Mrs.  Scobell’s  office  on  the  9th  of  October,  1932,  and  informed 
her  of  what  the  testatrix  had  said  about  leaving  the  house  and 
its  contents  to  her,  and  she  also  told  Mrs.  Scobell  that  the 
house  and  its  contents  were  of  no  use  to  her  unless  she  was  given 
a sum  sufficient  to  produce  an  income  that  would  keep  her  com- 
fortably in  it,  and  as  a result  of  that  statement  Mrs.  Scobell  sug- 
gested $30,000.00  and  told  Mrs.  Brander  to  go  back  and  discuss 
it  with  the  testatrix. 

(7)  Mrs.  Brander  returned  to  Mrs.  Scobell’s  office  on  the 
11th  of  October,  1932,  and  told  her  that  the  testatrix  was  satis- 
fied to  give  her  the  $30,000.00  and  Mrs.  Scobell  said  ‘T  will  go  up 
and  see  her  in  two  or  three  days”. 

(8)  If  Mrs.  Scobell  went  in  two  or  three  days,  that  would  be 
the  13th  or  14th  of  October.  Whichever  day  it  was  Mrs.  Scobell 
took  up  to  the  testatrix’  residence  a statement  (exhibit  11)  con- 
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taining  a list  of  the  beneficiaries  (her  own  name  she  omitted) 
and  after  discussion  with  the  testatrix,  instructions  were  given 
to  her  to  prepare  the  codicil. 

(9)  The  next  day  or  the  day  following  which  would  be  either 
the  15th  or  16th  October,  Mrs.  Scobell  asked  Dr.  Storey  if  the 
testatrix  was  mentally  fit  to  make  and  execute  a codicil  to  her 
will. 

(10)  The  codicil  was  then  prepared  and  Mrs.  Scobell  tele- 
phoned to  Dr.  Storey  to  meet  her  on  the  17th  of  October,  1932, 
at  the  testatrix’  house  to  witness  her  codicil. 

(11)  Dr.  Storey  called  at  the  house  and  was  there  before 
Mrs.  Scobell’s  arrival  and  the  taxi-cab  driver  who  had  driven 
Mrs.  Scobell  to  the  house  was  asked  to  come  in  and  witness  the 
codicil.  Upon  Mrs.  Scobell’s  arrival  with  the  codicil  all  that 
was  said,  according  to  her  evidence  and  that  of  the  witnesses, 
was  that  Mrs.  Scobell  asked  the  testatrix  “if  these  changes  were 
what  she  wanted  in  her  will”,  and  to  that  question  she  answered 
“Yes”,  and  thereafter  the  testatrix  made  her  mark  in  the  pres- 
ence of  the  two  witnesses,  and  they  then  and  there  signed  as  wit- 
nesses. 

(12)  Dr.  Storey  left  immediately  after  the  execution  of  the 
codicil,  and  Mr.  Bell  was  told  by  Mrs.  Scobell  to  go  out  to  his 
taxi  and  that  she  would  join  him  in  a few  minutes. 

(13)  Almost  immediately  after  Dr.  Storey  and  Mr.  Bell  had 
left,  Mrs.  Scobell  swore  that  “she  went  over  the  whole  thing 
with  her”  (meaning  the  codicil  with  the  testatrix)  and  after- 
wards she  went  out  to  the  taxi  and  returned  to  her  office. 

I have  noted  what  changes  the  testatrix  made  by  her  codicil 
in  April  or  May,  1932.  It  is  impossible  on  the  evidence  to  dis- 
cover what  was  said  and  what  instructions  were  given  to  Mrs. 
Scobell  on  August  19,  1932,  when  the  testatrix  made  her  last 
call  at  Mrs.  Scobell’s  office,  but  one  thing  Mrs.  Scobell  has  made 
clear  and  that  is  that  it  was  in  August,  sometime  “she  changed 
about  Mrs.  Brander”.  It  may  be,  from  what  is  to  follow,  that  this 
had  reference  to  giving  Mrs.  Brander  the  Bowmanville  house, 
and  its  contents. 

A severe  stroke  suffered  by  the  testatrix  followed  this  visit 
and  nothing  was  done,  until  the  9th  October,  when  Mrs.  Brander 
called  on  Mrs.  Scobell  and  for  the  first  time  informed  her  that 
the  testatrix  was  going  to  give  to  her  the  Bowmanville  house  and 
its  contents,  and  she  further  stated  to  Mrs.  Scobell  that  she 
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wanted  whatever  was  given  to  her  definitely  stated  (why  she  did 
not  apply  to  the  testatrix  is  not  given  in  the  evidence) , and  also 
further  that  the  house  and  contents  were  of  no  value  to  her  unless 
she  was  given  a sufficient  sum  to  live  comfortably  therein. 

In  answer  to  Mrs.  Brander’s  statements,  Mrs.  Scobell,  without 
any  instructions  from  the  testatrix  and  not  knowing  whether  she 
would  give  Mrs.  Brander  anything  beyond  the  house  and  con- 
tents, suggested  $30,000.00  and  that  Mrs.  Brander  see  the  testa- 
trix and  find  out  if  she  was  satisfied  to  give  her  that  sum.  Does 
it  not  speak  volumes  as  to  what  mental  capacity  the  testatrix 
possessed  when  we  find  that  on  or  prior  to  the  9th  of  October 
she  would  give  Mrs.  Brander  the  house  and  contents  only  and, 
on  the  11th  of  October  she  appears  to  have  readily  consented  to 
give  the  further  sum  Mrs.  Scobell  suggested,  namely  $30,000.00? 
This  October  visit  of  Mrs.  Brander  also  resulted  in  a very  sub- 
stantial increase  in  specific  legacies  to  her  three  children,  and 
also  to  their  being  given  after  the  decease  of  Mrs.  Scobell,  the 
residue  of  the  estate. 

It  is  to  be  noted  here  that  Mrs.  Brander,  notwithstanding  the 
advice  of  her  solicitor,  refused  to  attend  the  trial  before  the 
Surrogate  Judge.  To  my  mind  it  is  not  difficult  to  understand 
why  she  did  not  want  to  attend;  but  again  that  is  not  by  any 
means  ail  that  took  place  during  this  period. 

It  appears  that  the  testatrix  did  not  know  what  to  do  with 
her  residuary  estate  and  before  I enter  upon  the  details,  it  is 
proper,  I think,  to  mention  that  Mrs.  Scobell  said  little  about  the 
testatrix’  mental  capacity.  All  that  she  did  say  when  going  over 
various  items  with  her,  was  “all  right”  and  “yes”.  She  could 
not  talk  very  well;  she  would  say  two  or  three  words,  four  or  five 
words  and  then  stop. 

I will  also  note  here  that  Mrs.  Scobell  swore  that  she  was  not 
an  old  friend  of  the  family,  but  had  done  work  for  them  for  many 
years,  and  also  that  there  is  no  evidence  that  the  testatrix  was 
not  on  friendly  terms  with  her  own  relations. 

I come  now  to  the  facts  leading  up  to  the  disposal  of  the 
residuary  estate,  the  extent  of  which  Mrs.  Scobell  swore  that 
neither  she  nor  the  testatrix  knew. 

The  following  are  excerpts  from  the  evidence  of  Mrs.  Scobell : 

“Q.  96.  What  was  done  about  the  residue.  A.  Well,  we  had 
quite  a talk  about  that.  She  didn’t  know  what  to  do  about  it. 
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At  last  I said  she  had  to  give  it  to  somebody.  She  said  she 
wouldn’t;  then  at  last  she  said  for  me  to  take  it. 

“Q.  97.  You  discussed  it  with  her?  A.  Yes,  I told  her  she  had 
to  make  some  disposition.  She  said  for  me  to  take  it.  We  talked 
about  it  a few  minutes.  I said:  ‘I  don’t  think  I want  to  do  that. 

We’ll  let  it  stand  for  a few  days  and  I will  think  about  it.’  She 
was  in  the  office  at  the  time.  She  rested  a while  then.  I think 
she  had  that  stroke  in  September  sometime  and  I couldn’t  go  on 
with  it. 

“Q.  98.  This  discussion  took  place  before  the  stroke,  in  the 
office,  that  you  speak  of?  A.  I think  so,  because  it  stood  for  two 
or  three  days  then,  I couldn’t  do  anything  with  it.  I think  that 
must  have  been  the  occasion  of  it  now;  I forget.  When  I saw 
her  the  next  time  at  her  house  I said  (and  that  would  be  a day 
or  two  before  the  codicil  was  executed)  ‘How  would  it  be  if  you 
just  left  me  the  interest  on  it  and  leave  the  residue  to  Mrs.  Bran- 
der’s  children?’  At  first  she  didn’t  want  to  do  it  and  then  she  said 
she  would.  I didn’t  feel  like  taking  that  principal,  you  know.  I 
didn’t  feel  I should  take  it,  but  I felt  if  she  gave  me  the  interest 
it  would  help  me  out  a little  bit. 

“Q.  99.  Was  Mrs.  Souch  satisfied  with  that?  A.  Oh  yes,  per- 
fectly satisfied.  It  was  gone  over  again  after  I made  the  codicil 
out.  I went  out  and  talked  it  all  over  with  her  again.  I called 
Dr.  Storey  and  asked  if  she  could  make  a change  in  her  will.  I 
didn’t  say  “a  little  change”.  I said  “changes”. 

“Q.  100.  You  said  what?  A.  Dr.  Storey  said  I said  “a  little 
change”.  I didn’t  say  “little  change”;  it  was  “changes”. 

“Q.  101.  Where  did  you  see  Dr.  Storey?  A.  I don’t  know  if 
I met  him  on  the  street  or  telephoned  him.  I asked  if  she  was 
capable  of  making  changes  like  that.  I had  him  go  out  and  see 
her  and  he  reported  to  me  it  was  all  right  (Dr.  Storey  does  not 
swear  that  he  went  out  to  see  her).  I prepared  the  codicil  and 
went  out  to  see  Mrs.  Souch  and  talked  it  over  with  her.  I did 
not  prepare  the  codicil.  I prepared  a list  of  all  legatees  and  the 
amounts  that  each  one  was  getting”. 

In  referring  to  the  list  containing  the  names  of  the  legatees 
which  Mrs.  Scobell  swears  she  took  out  and  discussed  with  Mrs. 
Souch,  which  list  is  marked  as  an  exhibit  (11),  she  was  asked: 

“Q.  222.  Why  didn’t  you  put  on  that  list  the  amount  she  had 
spoken  of  you  getting?  A.  I don’t  know. 
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“Q.  223.  Did  you  tell  her  in  any  way  the  amount  of  money 
she  had  to  her  credit?  A.  No  I did  not. 

“Q.  Why  didn’t  you?  A.  She  didn’t  ask  me.  There  was  no 
occasion  to  tell  her. 


“Q.  226.  Did  you  know?  A.  No,  not  unless  I looked  at  it. 


“Q.  238.  Well  then,  when  the  question  of  the  residue  cam.e  up 
for  discussion  she  didn’t  know  what  in  the  world  to  do  with 
it,  whom  to  give  it  to,  and  finally  suggested  you  take  it?  A.  Yes. 

“Q.  239.  Did  you  smile  when  she  made  that  statement?  Did 
you  think  it  was  a joke?  A.  I didn’t  know  what  to  make  of  it. 
And  when  asked  about  how  much  the  whole  residue  was  and  whe- 
ther it  was  $29,000.00  she  said  she  did  not  know  because  she  had 
not  figured  it  out.  In  answer  to  question  247,  I hadn’t  any  idea 
that  there  was  anything  like  that  residue  on  hand  at  that  time. 
If  I had  I don’t  think  I would  have  agreed  to  even  that”. 

In  addition  to  this  life  interest  in  the  residuary  estate  Mrs. 
Scobell  is  the  absolute  beneficiary  of  all  the  securities  in  her 
possession  and  the  cash  in  the  bank  in  Bowmanville.  Mrs.  Sco- 
bell swore  that  she  did  not  know,  nor  did  the  testatrix  know  how 
much  these  securities  and  the  moneys  in  the  bank  amounted  to. 
There  is  not  a scintilla  of  evidence  explaining  why  the  testatrix 
gave  all  this  property  to  Mrs.  Scobell  who,  as  I have  said,  was  not 
even  an  old  friend  of  the  family. 

Coming  now  to  a consideration  of  the  facts  having  relation 
to  the  instructions  for  and  the  preparation  and  execution  of  this 
last  codicil,  the  evidence  to  my  mind  establishes  beyond  doubt  that 
Mrs.  Scobell,  after  she  prepared  the  codicil,  did  not  go  to  the 
testatrix’  house  and  read  it  over  with  her.  What  she  did  do  was 
to  prepare  a statement  containing  a list  of  the  beneficiaries  on 
the  13th  or  14th  days  of  October  and  on  the  15th  or  16th  of 
October  made  inquiries  of  Dr.  Storey  if  the  testatrix  was  able 
to  make  a will,  and  on  receiving  an  affirmative  answer  she  pre- 
pared the  codicil  and  on  the  17th  asked  Dr.  Storey  to  attend  at 
the  house  to  witness  the  codicil.  Mrs.  Scobell  swore  that  she 
not  only  attended  on  the  testatrix  with  the  statement  which 
would  be  about  the  13th  or  14th  of  October,  but  afterwards, 
when  she  had  prepared  the  codicil,  she  attended  at  the  testatrix’ 
house  and  went  over  it  carefully  with  her.  A careful  perusal  of 
the  dates  of  what  took  place  from  and  after  the  11th  day  of 
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October  would  make  it  next  to  impossible  for  Mrs.  Scobell  to 
have  attended  two  or  three  days  before  the  codicil  was  exe- 
cuted at  the  testatrix’  house  and  gone  over  it  with  her.  The 
statement  may  have  been  gone  over  carefully  two  or  three 
days  before  the  17th,  but  not  the  codicil.  This  codicil,  in  my 
opinion,  was  not  read  over  and  explained  to  the  testatrix  prior 
to  its  execution.  Dr.  Storey  was  at  the  house  on  the  17th  of 
October  before  Mrs.  Scobell  arrived  with  Mr.  Bell,  her  taxi 
driver,  and  all  that  took  place  before  the  codicil  was  executed  was 
Mrs.  Scobell  asking  the  testatrix  in  the  presence  of  the  witnesses 
“If  the  changes  she  had  made  were  what  she  wanted  in  her  will” 
and  the  only  word  uttered  in  the  presence  of  the  witnesses  by 
the  testatrix  in  reply  to  that  question  was  the  word  “Yes”. 

Mental  testamentary  capacity  has  now  to  be  considered  and 
with  that  question,  as  I have  stated,  the  evidence  of  Mrs.  Scobell 
must  be  seriously  considered  and  read  in  with  the  evidence  of 
Dr.  Storey  and  Mrs.  Lambourne.  I have  noted  what  all  these 
witnesses  have  sworn  to,  and  looking  at  the  many  paragraphs 
in  the  codicil  {supra)  and  considering  what  power  the  testatrix 
had  of  summoning  her  faculties  to  a full  and  clear  understanding 
of  what  these  paragraphs  mean,  and  the  time  that  would  have  to 
be  taken  up  in  going  over  each  paragraph,  many  questions  arise 
for  serious  consideration.  The  first  one  is  about  in  time  how 
long  would  it  have  taken  for  the  testatrix  to  make  this  codicil? 

Another  question  is,  was  the  testatrix  physically  and  men- 
tally able  to  endure  the  ordeal  in  making  the  codicil?  The  answer 
to  that  question  is  she  was  not,  because  Dr.  Storey  swore  she 
had  mental  capacity  to  make  a codicil  provided  it  consisted  of 
little  changes  and  she  was  given  time  to  build  it  up  “piece  by 
piece”;  that  she  had  no  mental  continuity  and  her  memory  was  so 
bad  that  she  would  forget  the  first  and  second  items  by  the  time 
she  was  considering  the  third;  that  if  she  were  called  upon  to 
consider  many  items  she  would  not  be  able  to  grasp  the  meaning 
of  them  and  would  throw  up  her  hands  and  not  be  bothered,  and 
to  Dr.  Storey’s  evidence  must  be  added  Mrs.  Lambourne’s  who 
swore  that  she  had  trouble  “in  finding  out  what  she  would  say 
to  me  and  to  do  so  I had  to  keep  on  until  I found  out  and  in  fact 
up  to  the  time  she  died  I don’t  think  there  were  many  who  got 
to  understand  her  except  myself”. 

Dr.  Storey  would  not  venture  an  opinion  what  in  period  of 
time  it  would  take  the  testatrix  to  make  this  codicil,  but  if  the 
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evidence  of  these  two  witnesses  is  of  any  value  it  would  have 
taken  days  provided  the  codicil  could  have  been  made. 

In  face  of  these  uncontradicted  facts  what  possible  credence 
can  be  placed  on  the  evidence  of  Mrs.  Scobell  when  she  swore 
that  after  the  codicil  was  signed  and  after  Dr.  Storey  and  Mr. 
Bell  had  left  the  room  that  she  went  over  the  whole  codicil  with 
the  testatrix  in  a few  minutes?  Beyond  doubt  it  would  have 
taken  her  hours. 

Again  what  possible  credence  can  be  placed  on  Mrs.  Scobell’s 
evidence,  having  reference  to  the  freedom  of  mind  and  full  under- 
standing of  what  the  testatrix  was  doing  in  disposing  of  her 
property,  including  the  residuary  estate?  On  Mrs.  Scobell’s  own 
evidence,  as  I have  stated,  neither  she,  nor  the  testatrix,  knew 
the  extent  of  the  property  involved  in  the  securities  and  moneys 
in  her  possession,  and  also  neither  of  them  knew  the  extent 
of  the  residuary  estate  she  was  disposing  of.  In  fact  Mrs.  Scobell 
swore  “had  she  known  it  was  so  much  she  doubted  if  she  would 
have  accepted  it”;  and  also  in  considering  the  residue  of  the 
estate  that  she  had  entirely  forgotten  about  the  son’s  estate  am- 
ounting to  about  $25,000.00,  that  was  involved  and  included  in 
the  residuary  estate. 

It  also  should  be  again  pointed  out  that  Mrs.  Brander  appealed 
to  Mrs.  Scobell  instead  of  the  testatrix,  to  have  definitely  stated 
what  Mrs.  Brander  was  to  get  under  the  codicil.  Had  Mrs. 
Brander  attended  the  trial,  as  she  was  advised  to  do  by  her  soli- 
citor, she  might  have  been  able  to  explain  why  she  was  obliged 
to  appeal  to  Mrs.  Scobell  instead  of  to  the  testatrix. 

In  the  area  of  reasonable  inference  it  appears  to  me  that  it 
was  Mrs.  Scobell  who  was  making  up  the  testatrix’  mind  as  to 
what  Mrs.  Brander  should  get.  Strange  as  it  may  seem,  Mrs. 
Scobell  was  able  to  say,  and  without  having  previous  contact 
with  the  testatrix  since  August  19th,  1932,  exactly  what  the 
testatrix  would  and  did  do.  It  also  seems  to  me,  from  the  evi- 
dence of  Mrs.  Scobell  that  it  was  Mrs.  Scobell  who  made  up  the 
testatrix’  mind  in  disposing  of  the  residue  to  Mrs.  Brander’s 
children,  the  suggestion  having  come  from  her.  These  and  many 
of  the  other  things  that  took  place  strongly  indicate  to  my  mind 
that  the  testatrix  had  not  testamentary  capacity  and  was  com- 
pletely under  the  control  of  Mrs.  Scobell. 

Another  significant  fact  is  that  Mrs.  Scobell  had  not  seen  the 
testatrix  since  the  19th  August,  1932,  but  she  was  able  to  take  up 
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a statement  containing  the  names  of  beneficiaries  before  visiting 
the  testatrix  on  or  about  the  14th  October,  1932,  and  the  amounts 
that  they  were  to  get,  and  to  all  of  which,  according  to  her  evi- 
dence, the  testatrix  readily  agreed. 

Testamentary  capacity  is  a question  of  fact  and  generally 
speaking  the  law  presumes  in  favour  of  it,  but  to  support  testa- 
mentary capacity  it  must  be  affirmatively  established  that  (in  this 
case)  the  testatrix  had  a sound  and  disposing  mind  and  memory 
and  a capacity  to  clearly  comprehend  the  extent  of  her  property 
and  those  who  were  the  objects  of  her  bounty:  Banks  v.  Good- 
fellow  (1870),  L.R.  5 Q.B.  549;  Lamb  v.  Brown  (1923),  54  O.L.R. 
443. 

There  is  not,  as  I have  stated,  a scintilla  of  evidence  explaining 
why  the  testatrix  selected  Mrs.  Scobell,  who  was  employed  to 
prepare  the  codicil,  to  the  exclusion  of  those  who  were  the  natural 
objects  of  her  bounty,  as  beneficiary  to  the  extent  of  absolute 
legacies  of  thousands  of  dollars  and  a life  estate  in  the  residuary 
estate. 

This  case  is,  in  my  opinion,  far  removed  from  those  cases 
decided  that  where  a person  gives  instructions  for  the  preparation 
of  a will  at  a time  when  he  is  of  full  testamentary  capacity  and 
on  a subsequent  day  executes  it  and  at  the  actual  moment  of  exe- 
cuting it  he  was  not  able  to  comprehend  all  its  provisions  in 
detail,  but  a case  in  which  it  must  be  held  that  the  testatrix  had 
not  a sufficiently  disposing  mind  to  give  instructions  for  the  prep- 
aration of  her  will,  and  also  had  not  a disposing  memory  so  as  to 
enable  her  to  comprehend  what  she  was  doing  and  the  extent  of 
the  property  she  was  bequeathing  and  the  manner  of  distribut- 
ing it. 

The  result  is  that  the  appeal  must  be  dismissed  and  the  judg- 
ment of  the  Surrogate  Court  Judge  be  confirmed. 

In  view  of  all  the  circumstances  I am  of  opinion  that  no  costs 
here  or  below  should  be  given  to  Mrs.  Scobell,  but  all  other  costs 
will  be  paid  out  of  the  estate,  those  of  the  solicitor  for  the  execu- 
tor as  between  solicitor  and  client. 

Judgment  varied  by  declaring  fourth  codicil  valid  except  as 
to  gifts  contained  therein  to  Edith  V,  Scobell ^ Fisher  J.A.,  who 
would  dismiss  the  appeal  and  declare  fourth  codicil  completely 
invalid,  dissenting. 
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[ROACH  J.] 

Wright  v.  Canadian  National  Railway  Company. 

Negligence — Railways — Motor  vehicles — Impact  at  railway  level  crossing 
on  highway  between  motor  vehicle  and  railway  engine  and  tender 
running  in  reverse — Onus  of  proof  on  plaintiff  to  disprove  negli- 
gence on  his  part  in  operation  of  motor  vehicle  by  sec.  42  of  The 
Highway  Traffic  Act,  R.S.O.  1927,  ch.  251 — Onus  also  on  plaintiff  to 
establish  negligence  by  defendant — Findings  by  jury  of  negligence 
on  part  of  defendant — Whether  any  evidence  to  support  findings 
that  acts  of  negligence  caused  accident — Failure  of  defendant 
railway  to  have  flagman  on  rear  end  of  tender  to  warn  of  approach- 
ing train  as  required  by  sec.  310  of  The  Railway  Act,  R.S.O.  1927, 
ch.  170. 

In  an  action  brought  by  the  operator  of  a motor  vehicle  against  a rail- 
way company  to  recover  damages  for  personal  injuries  sustained  as 
the  result  of  a collision  between  the  motor  vehicle  and  a locomotive  of 
the  railway  company  the  onus  is  upon  the  operator  of  the  motor 
vehicle  to  prove  that  his  loss  or  damage  was  not  due  to  his  own 
negligence  or  improper  conduct:  The  Highway  Traffic  Act,  R.S.O. 

1927,  ch.  251,  secs.  l{h)  and  42. 

In  such  an  action  the  plaintiff  must  not  only  disprove  his  own  negli- 
gence, but  must  also  prove  that  the  accident  was  caused  by  the  negli- 
gence of  a servant  of  the  railway  company. 

In  the  present  case  the  motor  vehicle  of  the  plaintiff  was  struck  at  a 
level  crossing  by  a locomotive  and  tender  of  the  defendant  railway 
company  being  operated  in  reverse.  By  sec.  310(1)  of  The  Railway 
Act,  R.S.C.  1927,  ch.  170,  a statutory  duty  is  imposed  on  railway  com- 
panies, whenever  in  any  city,  town  or  village  any  train  not  headed 
by  an  engine  is  passing  over  a highway  at  rail  level  not  adequately 
protected  by  gates  or  otherwise,  to  “station  on  the  part  of  the  train, 
which  is  then  foremost,  a person  who  shall  warn  persons  standing 
on,  or  crossing,  or  about  to  cross  the  track  of  such  railway”.  The 
jury  found  that  the  defendant  railway  company  had  failed  in  this 
statutory  duty  and  that  such  failure  was  a cause  of  the  collision.  The 
learned  trial  Judge  held  that  there  was  evidence  to'justify  the  findings 
of  the  jury  that  there  had  been  a breach  of  the  statutory  duty  and 
that  such  breach  was  a cause  of  the  collision,  and  judgment  was 
therefore  entered  in  favour  of  the  plaintiff:  Friedman  v.  Canadian 

National  Railway  Co.  (1924),  31  C.R.C.  401,  distinguished. 

An  action  brought  to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiff  and  caused,  as  alleged,  by  the  negli- 
gence of  the  defendant,  its  servants  or  agents. 

The  action  was  tried  by  Roach  J.  with  a jury  at  Bracebridge. 
R.  R.  McMurtry,  for  the  plaintiff. 

R.  E.  Laidlaw,  K.C.,  for  the  defendant. 

December  31st,  1937.  Roach  J.: — This  is  an  action  in  which 
the  plaintiff  claims  damages  by  reason  of  personal  injuries  sus- 
tained, due  to  the  alleged  negligence  of  the  defendant,  its  servants 
or  agents.  The  plaintiff  was  driving  a motor  car  northerly  along 
Provincial  Highway  Number  11  in  the  Town  of  Gravenhurst  on 
the  night  of  May  18th,  1937  when  the  motor  car  was  struck  on  a 
level  crossing  by  an  engine  and  tender  of  the  defendant,  running 


Wright  v*  C>N*R*  Co. 


Roach  J.  67 


in  reverse.  The  action  was  tried  before  me  with  a jury  at  the 
Town  of  Bracebridge. 

At  the  conclusion  of  the  plaintiff’s  case,  counsel  for  the 
defendant  moved  that  the  action  should  be  dismissed  on  the 
ground  that  there  was  no  evidence  on  which  the  jury  could  rea- 
sonably find  that  the  collision  was  not  caused  through  the 
plaintiff’s  own  negligence.  I reserved  judgment  on  this  motion, 
and  directed  that  the  trial  should  proceed.  The  defendant’s 
counsel  elected  not  to  submit  any  evidence.  The  case  went 
to  the  jury  and  the  jury  answered  questions  submitted  to  them 
as  follows : 

1.  Has  the  plaintiff  R.  H.  Wright  satisfied  you  that  the 
loss  and  damages  sustained  by  him  did  not  arise  through  his 
negligence  or  improper  conduct?  A.  Yes. 

2.  Was  the  defendant  or  its  servants  or  agents  guilty  of 
any  negligence  which  caused  or  contributed  to  the  accident? 
A.  Yes. 

3.  If  you  answer  question  No.  2 “Yes”,  then  in  what  did 
such  negligence  consist?  Answer  fully. 

(1)  The  defendant’s  agents  failed  to  have  flagmen  on  ex- 
treme rear  end  of  tender  to  warn  public  of  approaching  train. 

(2)  According  to  evidence  the  engineer  should  have  stopped 
engine  in  time  to  avoid  accident. 

(3)  The  defendant  failed  to  have  proper  light  on  rear  tender 
approaching  crossing. 

4.  If  you  answer  the  first  question  “No”  and  the  second 
question  “Yes”  then  could  either  the  plaintiff  or  the  defendant 
by  the  exercise  of  reasonable  care  have  avoided  the  negligence 
of  the  other?  (No  answer) . If  so,  which  and  how? 

5.  At  what  amount  do  you  assess  the  plaintiff’s  damages? 
A.  $3,000.00.” 

I deferred  entering  judgment  until  I should  have  the  oppor- 
tunity of  giving  further  consideration  to  the  defendant’s  motion. 
I have  now  reached  the  conclusion  that  the  defendant’s  motion 
should  be  dismissed. 

The  first  point  that  I am  required  to  determine  is  whether 
or  not  sec.  42  of  The  Highway  Traffic  Act,  R.S.O.  1927,  ch.  251, 
commonly  called  the  onus  section,  applies  against  the  plaintiff. 
Obviously  the  loss  or  damage  sustained  by  the  plaintiff  was  by 
reason  of  his  motor  vehicle  being  on  the  highway.  This  was  a 
case  of  a collision  between  an  automobile  and  a motor  vehicle  run- 
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ning  only  on  rails  and  therefore  subsec.  (2)  of  sec.  42  of  the 
statute  does  not  apply;  see  the  definition  of  “motor  vehicle” 
in  the  interpretation  section  of  the  statute,  sec.  l{h) . 

It  was  urged  upon  me  by  counsel  for  the  plaintiff  that  the 
words  “any  person”  in  sec.  42(1)  meant  any  person  other  than 
the  owner  or  driver  and  reference  was  made  to  the  case  of  Koos 
V.  McVey,  [1937]  O.R.  369.  In  that  case  the  words  “any  person 
being  carried  in  or  upon”  as  contained  in  sec.  41a  were  con- 
strued to  exclude  the  owner  or  driver.  In  my  opinion  the  words 
“any  person”  in  sec.  42(1)  are  not  so  restricted  in  their  meaning. 
To  give  them  such  a restricted  interpretation  could  cause  this 
ridiculous  result,  viz.,  that  if  the  force  of  the  collision  had  been 
great  enough  to  damage  the  engine  or  tender,  the  onus  would 
have  been  on  this  plaintiff,  but  if  no  dam.age  v/as  caused  to  the 
defendant’s  property,  this  plaintiff  would  escape  the  onus.  In 
my  opinion,  therefore,  by  reason  of  sec.  42(1),  the  onus  rests  on 
the  plaintiff  to  disprove  that  his  loss  or  damage  was  due  to  his 
own  negligence  or  improper  conduct. 

Even  if  the  plaintiff  satisfies  that  onus,  he  must  also  dis- 
charge the  additional  onus  of  proving  that  his  loss  or  damage 
was  due  to  the  negligence  of  the  defendant. 

The  rule  as  to  the  circumstances  under  which  a Judge  pre- 
siding at  a trial  with  a jury  would  be  justified  in  withdrawing  the 
case  from  the  jury,  has  been  stated  and  repeated  in  varying 
phraseology  in  numerous  cases.  Let  it  suffice  for  me  to  quote  in 
part  the  words  of  Willes  J.  in  Ryder  v.  Wombwell  (1868),  L.R. 
4 Ex.  32,  quoted  with  approval  by  Lord  Atkinson  in  Banbury  v. 
Bank  of  Montreal^  [1918]  A.C.  626,  at  p.  670,  44  D.L.R.  234,  at 
p.  265,  “ . . . there  is  in  every  case  ...  a preliminary  question 
which  is  one  of  law,  viz.,  whether  there  is  any  evidence  on  which 
the  jury  could  properly  find  the  question  for  the  party  on  whom 
the  onus  of  proof  lies.  If  there  is  not,  the  judge  ought  to  with- 
draw the  question  from  the  jury  and  direct  a non-suit  if  the 
onus  is  on  the  plaintiff  or  direct  a verdict  for  the  plaintiff  if  the 
onus  is  on  the  defendant  ...  it  is  now  settled  that  the  question 
for  the  judge  (subject  of  course  to  review)  is,  as  stated  by  Maule 
J.  in  Jewell  v.  Parr  (1853)  13  C.B.  909,  916,  not  whether  there  is 
literally  no  evidence,  but  whether  there  is  none  that  ought  rea- 
sonably to  satisfy  the  jury  that  the  fact  sought  to  be  proved  is 
established.” 
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Applying  this  rule  I have  reached  the  conclusion  that  there 
was  evidence  on  which  the  jury  might  reasonably  find  as  a fact 
that  the  plaintiff  had  satisfied  the  double  onus  which  rests  upon 
him. 

The  level  crossing  at  which  the  collision  occurred  is  in  the 
Town  of  Gravenhurst.  The  highway  may  be  described  as  run- 
ning due  north  and  south  and  the  tracks  of  the  defendant  as 
running  north-east  and  south-west  so  that  they  cross  the  highway 
at  an  acute  angle. 

The  plaintiff  was  driving  northerly  in  a Ford  coach  about 
11.20  o’clock  at  night.  It  was  a very  dark  night.  It  had  been 
raining  earlier  that  night  and  at  the  time  of  the  collision  there 
was  a light  drizzle  just  sufficient  to  cling  to  the  windshield  and 
make  the  operation  of  the  windshield  wiper  necessary.  The 
plaintiff  was  driving  with  the  left  window  half  open  and  the  right 
window  open  slightly  at  the  top  and  his  windshield  wiper  was 
working.  The  grade  on  both  sides  of  the  crossing  is  practically 
level.  There  is  a railway  crossing  sign  350  feet  or  more  south 
of  the  crossing  on  the  east  side  of  the  highway,  with  a red  reflec- 
tor disk  on  it.  The  plaintiff  says  that  he  saw  this  sign  and  was 
from  that  moment,  until  he  was  hit,  conscious  of  the  fact  that  he 
was  approaching  a railway  crossing.  Because  of  this  he  slowed 
down  to  about  15  miles  per  hour  and  kept  looking  alternatively 
to  his  right,  straight  ahead,  and  to  his  left.  Between  the  railway 
crossing  sign  and  the  level  crossing,  there  are  some  buildings 
which  would  obstruct  his  view  for  part  of  the  time  he*  would  be 
travelling  between  those  two  points,  but  when  he  was  120  feet 
from  the  south  rail  of  the  crossing,  he  would  have  an  unob- 
structed view  in  daylight,^  north-easterly  along  the  railway  tracks 
for  a distance  of  117  feet  and  when  he  was  100  feet  south  of 
the  southerly  rail  his  view  in  daylight  along  the  tracks  north- 
easterly would  extend  practically  to  the  horizon.  There  was  no 
traffic  ahead  of  him  to  interfere  with  his  view.  His  headlights 
were  lighted  and  their  strength  and  beam  were  such  that  accord- 
ing to  the  plaintiff  he  could  have  seen  a man  on  the  highway 
300  feet  ahead.  He  was  unable,  however,  to  discern  the  rails  at 
the  crossing  until  he  was  practically  on  them,  and  I think  a fair 
inference  is  that  they  are  imbedded  in  the  surface  of  the  roadway. 
When  his  motor  car  was  about  4 or  5 feet  from  the  southerly 
rail,  the  rear  end  of  the  tender  suddenly  emerged  from  the  black- 
ness of  the  night  about  12  feet  to  his  right  and  bore  down  upon 


70 


Ontario  Reports. 


[1938] 


him.  He  was  then  powerless  to  avoid  the  collision  and  his  motor 
car  was  struck  broadside  by  the  rear  of  the  tender  and  carried 
along  the  track  about  40  feet  before  the  railway  engine  stopped. 
There  was  a light  on  the  rear  of  the  tender  which  the  plaintiff 
swore  he  had  seen  in  sufficient  time  to  enable  him  to  stop  if  he 
had  realized  it  was  moving,  but  he  did  not  think  it  was  moving 
and  mistook  it  for  a street  light.  This  is  understandable,  having 
regard  to  the  angle  at  which  the  tracks  cross  the  highway. 

Another  motor  car  was  following  the  plaintiff,  and  at  the 
moment  of  the  impact  it  was  about  20  feet  behind  him.  There 
were  two  men  in  this  other  automobile.  The  right  window  of 
their  car  was  wide  open  and  they  and  the  plaintiff  swore  that 
they  heard  no  whistle  blown  or  bell  rung  on  the  engine  and  no 
other  warning  of  its  approach.  These  other  men  corroborate  the 
plaintiff  as  to  his  speed  and  the  first  they  saw  of  the  tender  was 
when  it  came  out  of  the  darkness  of  the  night  just  as  plaintiff 
was  upon  the  tracks.  I think  a reasonable  conclusion  is  that 
neither  was  the  whistle  blown  nor  was  the  bell  ringing.  How- 
ever, there  was  no  evidence  as  to  where  the  engine  had  started 
from.  If  it  was  shunting,  as  was  the  engine  in  the  case  of  Grand 
Trunk  Ry.  Co.  v.  Me  Alpine,  [1913]  A.C.  838,  13  D.L.R.  618,  then 
the  requirement  of  sec.  308  of  The  Railway  Act,  R.S.C.  1927,  ch. 
i^0,  that  a train  approaching  a highway  crossing  shall  sound 
its  whistle  when  at  least  80  rods  therefrom  and  that  the  bell 
shall  be  rung  continuously,  is  not  applicable.  For  the  purpose 
of  deciding  the  defendant’s  motion  for  a non-suit,  it  is  not  neces- 
sary to  determine  whether  there  was  any  evidence  of  a breach  of 
this  statutory  duty. 

There  was  evidence  of  a breach  by  the  defendant  of  another 
statutory  duty  which  the  jury  might  reasonably  conclude  was 
the  proximate  cause  of  the  collision.  Sec.  310  of  The  Railway 
Act  is  as  follows : 

“Whenever  in  any  city,  town  or  village,  any  train  not  headed 
by  an  engine  is  passing  over  or  along  a highway  at  rail  level 
which  is  not  adequately  protected  by  gates  or  otherwise,  the 
company  shall  station  on  that  part  of  the  train,  which  is  then 
foremost,  a person  who  shall  warn  persons  standing  on,  or  cross- 
ing, or  about  to  cross  the  track  of  such  railway.” 

The  evidence  in  this  case  is  that  there  was  no  person  stationed 
on  the  tenaer  and  no  warning  was  given  as  required  by  that  sec- 
tion. In  Grand  Trunk  Ry.  Co.  v.  McAlpine  {supra)  Lord  Atkin- 
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son  referring  to  the  warning  required  by  this  section  said,  at  p. 
844: 

“It  is  only  necessary  that  the  warning  should  be  such  as  ought 
to  be  apprehended  by  a person  possessed  of  ordinary  faculties  in 
a reasonably  sound,  active,  and  alert  condition,  and  the  time  given 
to  avoid  the  danger  should  be  such  as  would  be  reasonably  suffi- 
cient for  such  a person  as  the  one  above  mentioned  to  avoid  it.” 

The  plaintiff  under  cross-examination,  swore  that  when  he 
was  30  feet  from  the  rails,  if  he  had  then  learned  that  a train 
was  approaching,  he  could  have  stopped  in  safety.  Having  re- 
gard to  that  evidence,  could  a jury  reasonably  conclude  that  the 
breach  of  this  statutory  duty  was  the  real  cause  of  the  collision? 
I think  they  could.  Here  was  a man  realizing  that  he  was  ap- 
proaching a level  crossing  at  a speed  which  would  permit  him 
to  stop  within  a maximum  of  30  feet  and  continually  looking  out 
for  any  approaching  train  up  to  the  very  moment  of  the  impact. 
True,  it  was  apparently  a very  black  night  and  the  plaintiff’s 
vision  was  considerably  obstructed  by  the  darkness.  What  more 
could  he  have  done  unless  he  stopped  or  almost  stopped?  But 
counsel  for  the  defendant  urged  upon  me  during  the  argument 
that  if  the  plaintiff’s  vision  was  thus  obscured  by  the  darkness, 
he  should  have  stopped,  and  he  relied  on  the  judgment  in  Fried- 
man V.  Canadian  National  Railway  Co.  (1924),  31  C.R.C.  401. 
In  that  case  Rose  J,  (now  C.J.H.C.)  says,  at  p.  402: 

“We  have  no  rule  in  this  province  of  ‘stop,  look  and  listen’, 
but  we  have  the  rule  that  the  driver  approaching  a railway  line 
where  he  knows  that  trains  may  be  expected  at  any  moment, 
trains  which  cannot  avoid  him,  is  bound  to  make  such  observation 
as  will  ensure  his  knowing  that  he  is  safe  to  cross  before  he  pro- 
ceeds to  cross,  or  is  safe  at  least  so  far  as  any  train  travelling  at 
a customary  and  reasonable  rate  is  concerned.” 

And  at  p.  401 : 

“A  person  approaching  a railway  line  is  bound  to  take  rea- 
sonable care  to  know  that  the  way  is  clear  before  he  attempts 
to  cross.  The  reasonable  care  varies  with  the  circumstances.” 

I do  not  think  that  the  conclusion  I have  reached  and  which 
I think  the  jury  might  reasonably  have  reached  on  the  evidence, 
offends  against  that  rule.  I do  not  think  that  an  engine  and  ten- 
der running  in  reverse  is  running  in  the  customary  manner,  in 
the  sense  that  it  is  usual.  Rather  it  is  unusual.  Because  it  is 
unusual  Parliament  enacted  sec.  310  (supra)  to  ensure  that  per- 
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sons  using  the  level  crossing  would  be  warned  that  the  unusual 
was  taking  place.  If  the  engine  and  tender  had  been  travelling 
in  the  customary  manner,  that  is  forward  instead  of  in  reverse, 
the  beam  of  the  headlight  on  the  engine  would  have  warned  the 
plaintiff  of  its  approach.  Applying  common  knowledge  which 
the  jury  would  be  entitled  to  do,  the  plaintiff  could  easily  dis- 
tinguish between  a street  light  and  a headlight  on  an  engine, 
whereas  having  regard  to  their  respective  candle-power  it  is  not 
unreasonable  that  the  plaintiff  mistook  the  light  on  the  tender 
for  a street  light. 

Furthermore,  when  the  writ  was  issued  in  the  Friedman  case, 
there  was  no  statutory  enactment  in  force  equivalent  to  sec.  4 
of  The  Negligence  Act,  1930,  20  Geo.  V,  ch.  27  (Ont.).  Even 
if  the  jury  should  be  unable  to  find  that  the  plaintiff  was  com- 
pletely free  of  negligence,  I think  the  evidence  to  which  I have 
referred  would  justify  the  jury  in  reasonably  coming  to  the  con- 
clusion that  the  statutory  negligence  of  the  defendant  was  a con- 
tributing cause  of  the  collision,  in  which  event,  following  their 
answers  to  the  series  of  questions  first  submitted  to  them,  I 
would  have  submitted  a further  question  to  them  requiring  them 
to  find  the  respective  degrees  of  negligence  of  both  the  plaintiff 
and  the  defendant. 

For  the  reasons  aforesaid,  the  defendant’s  motion  is  dis- 
missed and  there  shall  be  judgment  for  the  plaintiff,  following 
the  jury’s  answers,  in  the  sum  of  $3,000.00  and  his  costs  of  the 
action. 


Judgment  for  the  plaintiff  with  costs. 
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[COURT  OF  APPEAL.] 

Moloney  v.  Moloney  and  Conden. 

County  Courts — Jurisdiction — Action  to  enforce  alleged  charge  on  land 
— Amount  claimed  $900.00 — Jurisdiction  of  County  Court  disputed 
by  defendant  in  statement  of  defence — Failure  of  plaintiff  to  have 
papers  prceciped  to  Supreme  Court — The  County  Courts  Act,  R.S.O. 
1927,  ch.  91,  sec.  19 — W ills— Provision  that  crippled  daughter  of 
testator  to  be  entitled  to  live  and  obtain  board  on  farm  devised  to 
son — Abandonment  of  farm  by  son — Claim  by  daughter  to  have 
right  converted  into  money  charge  against  land  and  to  have  land 
sold  to  satisfy  charge. 

Where  a plaintiff  sues  in  a County  Court  to  recover  an  amount  in  excess 
of  the  pecuniary  limits  prescribed  in  sec.  19(1)  of  The  County  Courts 
Act,  R.S.O.  1927,  ch.  91,  the  defendant  may  by  sec.  19(2)  dispute  the 
jurisdiction  of  the  Court  in  his  appearance  or  in  his  statement  of 
defence.  If  the  defendant  disputes  the  jurisdiction  the  plaintiff,  by 
sec.  19(3),  may  have  the  papers  praeciped  to  the  Supreme  Court;  if 
the  plaintiff  does  not  exercise  this  right,  the  defendant,  under  sec. 
19(5),  may  apply  to  a Judge  of  the  Supreme  Court  for  an  order  trans- 
ferring the  action  to  the  Supreme  Court. 

Hence,  if  a plaintiff  sues  for  an  amount  in  excess  of  the  ordinary  pecuni- 
ary jurisdiction  of  the  County  Court  and  the  defendant  disputes  the 
jurisdiction,  the  County  Court  has  no  further  jurisdiction  in  the  action. 

An  appeal  by  the  plaintiff  from  the  judgment  of  His  Honour 
Judge  McGibbon,  sitting  in  the  County  Court  of  the  County  of 
Peterborough,  dismissing  the  action. 

January  18th,  1938.  The  appeal  was  heard  by  Middleton^ 
Hasten  and  Henderson  JJ.A. 

Hon.  G.  N.  Gordon,  K.C.,  for  the  plaintiff,  appellant,  con- 
tended that  by  virtue  of  sec.  19(1)  (/)  of  The  County  Courts  Act, 
R.S.O.  1927,  ch.  91,  this  type  of  action  came  within  the  jurisdic- 
tion of  the  County  Court  and  when  the  defendants  accepted  this 
jurisdiction  they  were  bound  by  their  own  acquiescence:  Loh- 
raico  v.  The  Public  Trustee  (1930),  39  O.W.N.  149.  The  plain- 
tiff’s claim  is  on  a legacy  which  is  a charge  against  the  land  and 
ranks  ahead  of  a mortgage  taken  subsequently  and  with  notice. 
Reference  to  Eland  v.  Eland  (1838),  1 Beav.  235;  Egerton  v. 
Earl  Brownlow  and  Others  (1853),  4 H.L.  Cas.  1;  Watkins  v. 
Cheek  (1825),  2 Sim.  & S.  199.  Since  the  plaintiff  was  forced  to 
leave  the  premises  unwillingly,  as  by  an  Act  of  God,  she  did  not 
lose  her  right  to  occupy  the  same:  In  re  Macklem  and  the 
Commissioners  of  the  Niagara  Falls  Park  (1887),  14  O.A.R.  20. 

W.  J.  A.  Fair,  for  the  defendant  Conden,  respondent.  The 
plaintiff’s  pleadings  indicate  that  she  wants  a declaratory  judg- 
ment, which  she  cannot  properly  claim  because  the  defendant 
has  always  admitted  her  interest  and  her  rights  have  not  been 
invaded.  Reference  to  Odgers  on  Pleadings,  10th  ed.,  p.  220; 
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The  Judicature  Act,  R.S.0. 1927,  ch.  88,  sec.  15(a)  (b)  (c).  More- 
over the  plaintiff  cannot  change  the  right  to  reside  on  the  prem- 
ises granted  to  her  by  the  will,  into  a money  claim  against  the  . 
land.  In  any  event  as  the  amount  claimed  exceeds  $500.00  the 
County  Court  had  no  jurisdiction  to  hear  this  case.  Reference 
to  The  County  Courts  Act,  {supra)  sec.  19(1)  (/);  Lobraico 
V.  The  Public  Trustee , {supra)  distinguished. 

Gordon^  K.C.,  in  reply  referred  to  sec.  19(2)  of  the  County 
Courts  Act. 

Cur.  adv.  vult. 

February  3rd,  1938.  Hasten  J.A.: — Having  had  the  privi- 
lege of  reading  the  reasons  for  judgment  prepared  by  my  brother 
Henderson,  I agree  both  in  his  conclusion  and  in  his  reasons  there- 
of. The  gift  to  the  plaintiff  in  this  case  is  a voluntary  testamen- 
tary gift.  The  testator  might  have  provided  that  in  case  of  a 
failure  for  any  reason  of  the  right  to  “board  on  the  premises 
during  her  natural  life”,  the  plaintiff  would  be  entitled  to  a money 
payment.  But  he  did  not  so  provide  and  I know  of  no  principle 
that  enables  the  Court  to  make  such  a provision  and  change  the 
voluntary  gift  to  something  else  under  the  circum.stances  here 
shown. 

Middleton  J.A.: — I also  agree. 

Henderson  J.A.: — This  is  an  appeal  from  the  judgment  of 
His  Honour  Judge  J.  A.  McGibbon,  acting  as  County  Court  Judge 
for  the  County  of  Peterborough,  on  the  5th  of  May,  1937. 

The  late  John  Moloney  by  his  last  will  and  testament,  among 
the  provisions  which  he  made  for  his  daughter,  made  a provision 
in  the  following  terms : 

“I  also  will  that  my  daughter  Sarah  Moloney  get  her  board 
on  the  premises  during  her  natural  life,  if  she  desires  to  stay  at 
home  and  in  case  of  her  death  Jeremiah  is  to  pay  her  burial 
expenses. 

“All  the  above  legacies  I charge  against  the  estate  that  I give 
my  son  Jeremiah  Moloney.” 

The  premises  referred  to  consist  of  a farm  on  which  the  testa- 
tor lived,  and  which  was  devised  to  the  son  Jeremiah  Moloney, 
one  of  the  defendants  herein. 

The  claims  of  the  plaintiff  as  put  forward  in  her  statement 
of  claim  are,  first,  for  a judgment  declaring  that  she  is  entitled 
to  sell  the  land,  and  secondly  for  judgment  directing  the  sale  of 
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the  lands  free  from  any  charge  or  mortgage  in  favour  of  the 
defendant. 

It  appears  that  the  plaintiff  is  a cripple  and  is  unable  to  wait 
upon  herself  or  conduct  the  household  duties  necessary  to  her 
maintenance. 

There  has  been  no  denial  by  either  defendant,  of  her  right 
to  live  on  the  premises,  and  to  have  her  board  there,  but  the 
defendant  Moloney,  her  brother,  has  abandoned  the  farm  owing 
to  his  being  unable  to  make  a living,  the  effect  of  which  is  said 
to  be  that  she  was  compelled  to  leave  the  farm  also.  The  claim 
now  put  forward  on  her  behalf  is  to  have  the  value  of  her  board 
and  lodging  assessed  at  $4.50  per  week  and  the  non-payment  of 
this  money  claimed  for  a period  of  4%  years,  amounting  to  some 
$900.00,  and  to  have  a judgment  for  the  sale  of  the  lands. 

The  learned  trial  Judge  disposed  of  the  matter  upon  the 
ground  that  he  was  without  jurisdiction  to  try  the  action. 

The  County  Courts  Act,  R.S.O.  1927,  ch.  91,  sec.  19(1)  (/) 
provides  that  County  Courts  shall  have  jurisdiction  in : 

“ if)  actions  for  the  enforcement  by  foreclosure  or  sale  or  for 
the  redemption  of  mortgages,  charges  or  liens,  with  or  without 
a claim  for  delivery  of  possession  or  payment  or  both,  where  the 
sum  claimed  to  be  due  does  not  exceed  $500.00.” 

In  my  opinion  the  action  could  have  been  properly  brought 
in  the  County  Court  had  the  amount  claimed  not  exceeded 
$500.00,  but,  as  above  stated,  the  amount  claimed  is  for  some 
$900.00. 

Subsec.  2 of  sec.  19,  referred  to,  provides  that  where  an 
amount  claimed  is  beyond  the  jurisdiction  of  the  Court,  the  de- 
fendant shall,  in  his  appearance  or  in  his  statement  of  defence, 
state  that  he  disputes  the  jurisdiction  of  the  Court,  and  the 
ground  upon  which  he  relies  for  disputing  it,  and  in  default  of 
his  so  doing  the  question  of  jurisdiction  shall  not  afterwards  be 
raised  or  brought  in  question  unless  otherwise  ordered. 

However,  in  this  case,  the  defendant  has  raised  the  question 
and  has  disputed  the  jurisdiction  in  his  statement  of  defence. 

By  subsec.  3 the  plaintiff  might  have,  on  praecipe,  had  the 
papers  transmitted  to  the  Supreme  Court  and  in  default  of  the 
plaintiff  exercising  this  right,  by  subsec.  5,  the  defendant  may 
apply  to  a Judge  of  the  Supreme  Court  for  an  order  transferring 
the  action  to  the  Supreme  Court. 
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The  plaintiff  in  this  case  did  not  act  on  her  right  and  the 
defendant  made  no  application. 

In  the  result,  in  my  opinion,  the  learned  trial  Judge  is  cor- 
rect in  holding  that  the  Court  had  no  jurisdiction. 

It  is  desirable,  however,  in  the  circumstances  that  this  Court 
should  express  its  opinion  of  the  merits  of  the  action,  and  in  that 
respect  I am  further  of  opinion  that  the  plaintiff’s  case  fails  in 
any  event. 

It  would  appear  that  she  may,  at  her  option,  reside  on  the 
premises  and  have  her  board  there,  but  I know  of  no  means  by 
which  she  can  compel  the  defendant  Moloney,  her  brother,  to 
live  there  and  supply  the  board  and,  in  my  opinion,  she  cannot 
convert  the  rights  she  has  into  a money  claim  against  the  defen- 
dant Conden  so  long  as  he  is  not  disputing  or  interfering  with  her 
exercising  the  rights  conferred  upon  her  by  the  will. 

The  appeal  must  therefore  be  dismissed  with  costs,  if  asked. 

Appeal  dismissed  with  costs. 
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[COURT  OF  APPEAL.] 

Re  Hynes  and  Swartz. 

Architects — Professional  misconduct — Suspension  of  architect  by  Regis- 
tration Board  of  Ontario  Association  of  Architects — Appeal — Rea- 
sonable doubt  as  to  whether  architect  had  been  guilty  of  an  inten- 
tional breach  of  regulations — Negligence  of  architect — Order  of 
Board  in  so  far  as  it  imputed  intentional  unethical  conduct  on  part 
of  architect  set  aside  by  Court  of  Appeal  and  reprimand  for  care- 
less conduct  substituted  by  Court  of  Appeal  therefor. 

On  an  appeal  by  an  architect  from  an  order  of  a Judge  dismissing  an 
appeal  by  the  architect  from  an  order  of  the  Registration  Board  of 
the  Ontario  Association  of  Architects  whereby  the  appellant  had  been 
adjudged  to  have  been  guilty  of  professional  misconduct  and  was 
suspended  from  practising  as  an  architect  for  six  months,  it  was  held 
by  the  Court  of  Appeal,  Latchford  C.J.A.  dissenting,  that  the  appellant 
had  not  been  guilty  of  any  intentional  breach’  of  the  regulations  but 
that  he  had  been  guilty  of  negligence  resulting  in  the  unwarranted 
use  of  his  seal  on  certain  drawings.  The  Court  of  Appeal  therefore 
set  aside  the  finding  of  the  Registration  Board  but  ordered  that  the 
appellant  should  be  strongly  reprimanded  for  his  negligent  conduct 
in  permitting  the  unwarranted  use  of  his  seal. 

An  appeal  by  Benjamin  Swartz,  pursuant  to  leave  granted 
by  Rose  C.J.H.C.,  from  an  order  of  Makins  J.  dismissing  an  ap- 
peal by  the  appellant  from  an  order  of  the  Registration  Board 
of  the  Ontario  Association  of  Architects  whereby  the  appellant 
was  adjudged  to  have  been  guilty  of  improper  conduct  and  where- 
by he  was  suspended  from  practising  as  an  architect  for  six 
months  from  August  1st,  1937. 

The  appeal  was  heard  by  Latchford  C.J.A. , Hasten  and 
Fisher  JJ.A. 

A.  A.  Macdonald,  K.C.,  for  Swartz,  appellant. 

A.  L.  Fleming,  K.C.,  for  Hynes,  respondent. 

January  19th,  1938.  Hasten  J.A.: — This  was  an  appeal 
by  Benjamin  Swartz  from  the  order  of  Hakins  J.  dismissing 
an  appeal  taken  by  him  from  the  order  of  the  Registration  Board 
of  the  Ontario  Association  of  Architects,  which  order  was  dated 
July  23,  1937,  and  whereby  the  said  Registration  Board  adjudged 
the  appellant  guilty  of  improper  conduct  and  suspended  him  from 
practising  as  an  architect  for  the  period  of  six  months  from 
August  1, 1937. 

This  application  was  before  this  Court  on  a previous  occasion 
when  the  question  of  the  right  to  appeal  from  the  order  of 
Hakins  J.  was  discussed  as  a preliminary  objection.  Upon  the 
hearing  of  that  motion  the  Court  determined  that  Hakins  J. 
was  persona  designata  within  the  meaning  of  The  Judges’  Orders 
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Enforcement  Act,  R.S.O.  1927,  ch.  Ill,  and,  leave  to  appeal  to 
this  Court  having  been  granted  by  the  Chief  Justice  of  the 
High  Court  by  order  dated  17th  September,  1937,  that  the  appel- 
lant was  rectus  in  curia:  see  [1937]  O.R.  924. 

I am  in  entire  agreement  with  the  observations  that  were 
made  by  my  Lord  the  Chief  Justice  with  respect  to  the  distin- 
guished profession  of  architects,  embracing  as  it  does  men  of 
great  distinction.  But,  as  in  other  professions,  occasionally 
“black  sheep”  will  sometimes  become  members  of  the  great  pro- 
fessions, and  abuses  from  their  conduct  will  arise  affecting  the 
public.  Unethical  and  unprofessional  practices  will  occasionally 
develop  in  every  profession;  and  for  the  correction  of  these  the 
Registration  Board  of  the  Ontario  Association  of  Architects  has, 
by  the  Legislature,  been  properly  invested  with  very  wide  powers. 
These  powers  are  vested  in  certain  distinguished  members  of 
the  profession  appointed  under  the  provisions  of  the  Act,  and  it 
becomes  their  painful  duty  to  the  profession  and  to  the  public  to 
administer  the  discipline  to  those  members  of  the  profession  who 
have  rendered  themselves  subject  to  such  discipline.  I yield  to 
no  one  in  my  respect  and  regard  and  appreciation  of  the  mem- 
bers of  the  present  Registration  Board  of  the  Ontario  Associa- 
tion of  Architects,  and  in  the  observations  which  I am  about  to 
make  I desire  it  to  be  understood  that  they  are  made  with  the 
utmost  respect  and  after  careful  consideration  of  the  views  which 
were  entertained  by  the  Registration  Board  in  the  matter  here 
in  question. 

These  are,  perhaps,  trite  observations,  but  I deem  them  to 
be  essential  to  a proper  consideration  of  the  views  which  I am 
about  to  express. 

This  being  an  appeal  from  the  decision  of  Makins  J.,  who 
heard  an  appeal  from  the  finding  of  the  Registration  Board,  the 
duty  of  this  Court,  as  I understand  it,  is  to  deal  with  the  ques- 
tion argued  before  us  as  upon  a rehearing;  in  that  respect  it  is 
similar  to  an  appeal  from  a Judge  sitting  without  a jury.  The 
highest  regard  is  to  be  paid  to  the  finding  of  the  Registration 
Board,  particularly  where,  as  here,  they  have  in  mtiny  respects 
special  qualifications,  especially  as  regards  their  knowledge  of 
any  abuses  that  may  be  arising  in  the  profession. 

The  question,  however,  must  be  dealt  with  by  them  and  by 
this  Court  on  the  evidence  and  in  respect  to  the  estimation  of 
the  evidence,  while  the  Registration  Board  no  doubt  has  the 
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advantage  of  seeing  the  witnesses,  yet  their  qualification  for 
estimating  the  weight  to  be  attached  to  any  particular  evi- 
dence given  before  them  is  no  higher  (if,  indeed,  it  is  as  high) 
as  the  qualification  of  a Judge  who  is  accustomed  from  day  to 
day  to  exercise  his  faculties  in  judging  of  such  evidence.  Con- 
sidering the  penal  nature  of  the  proceeding,  I am  of  the  opinion 
that  the  appellant  is  entitled  to  the  benefit  of  any  doubt  which 
may  arise  upon  the  evidence.  After  giving  the  fullest  weight  to 
the  views  of  the  Registration  Board,  I am  unable,  on  the  evi- 
dence adduced,  to  become  reasonably  satisfied  in  my  mind  that 
the  accused  was  guilty  of  an  intentional  breach  of  the  regulations 
by  which  he  was  governed  in  the  circumstances  of  this  particular 
case.  Nor  does  the  evidence  satisfy  me  that  the  accused  had 
an  intention  to  conduct  himself  in  an  unethical  manner,  having 
regard  to  his  professional  obligations. 

In  the  absence  of  evidence  establishing  beyond  a reasonable 
doubt  such  intention,  I am  of  the  opinion  that  the  penalty  im- 
posed by  the  Registration  Board  whereby  the  accused  is  sus- 
pended for  six  months  from  practising  as  an  architect  is  exces- 
sively severe,  and  ought  to  be  modified. 

I am,  however,  of  the  opinion  that  the  accused  is  responsible 
for  the  conduct  of  his  office  and  that  he  was  guilty  of  negligence 
resulting  in  the  unwarranted  use  of  the  stamp  or  seal  by  which 
the  drawing  here  in  question  v/as  improperly  certified.  Such 
being  the  case,  I am  of  the  opinion  that  the  appeal  from  the  order 
of  Makins  J.  should  be  allowed;  that  the  finding  of  the  Registra- 
tion Board,  in  so  far  as  it  imputes  directly  or  indirectly  to  Mr. 
Swartz  intentional  unethical  conduct,  should  be  set  aside,  but 
that  the  appellant  should  be  strongly  reprimanded  for  his  con- 
duct in  permitting  the  unwarranted  use  of  the  stamp  or  seal  by 
which  the  drawing  in  question  was  improperly  certified. 

In  my  opinion  there  should  be  no  costs  of  this  appeal. 

Fisher  J.A.  agreed  with  Hasten  J.A. 

Latchford  C.J.A.  (dissenting) : — This  is  an  appeal  by  leave 
from  an  order  of  Makins  J.  of  September  17,  1937,  dismissing  an 
appeal  from  an  order  of  the  Registration  Board  of  the  Ontario 
Association  of  Architects,  dated  July  23,  1937,  determining  that 
Benjamin  Swartz,  a registered  architect  under  the  Association, 
was  guilty  of  improper  and  unethical  conduct  and  suspending 
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him  for  six  months  from  the  1st  day  of  August  as  a member  of 
the  Association. 

The  ground  of  the  appeal  is  that  the  evidence  did  not  warrant 
the  conclusion  arrived  at  by  the  Board.  It  is  undoubted  that  had 
the  evidence  of  Swartz  himself  been  fully  credited,  the  decision 
would  have  been  improper,  but  in  my  opinion,  on  careful  con- 
sideration of  the  whole  matter,  there  was  no  reason  why  a Board 
of  intelligent  men  should  have  accepted  Swartz’  testimony.  He 
swore  that  he  did  not  know  of  the  restricting  by-law  of  Forest 
Hill  Village  requiring  elevations  of  any  building  within  the  limits 
of  the  municipality  to  be  made  by  an  architect.  Robinson,  who 
paid  Swartz’  draftsman  for  the  preparation  of  the  elevation  that 
was  particularly  brought  before  the  Board,  was  an  experienced 
builder.  In  applying  for  a permit,  he  named  Swartz  as  his 
architect  for  the  proposed  building,  as  he  did  for  other  buildings, 
one  previous  to  the  building  for  which  a plan  certified  under  the 
business  seal  of  Swartz  as  an  architect  was  contemplated.  No 
other  part  of  the  building  except  that  required  by  the  by-law 
was  prepared  or  made  by  or  in  the  office  of  Mr.  Swartz. 

The  facts  otherwise  revealed  than  in  the  evidence  of  Swartz 
and  Howe  by  the  elevation  itself,  indicate  that  in  material  re- 
spects the  evidence  of  neither  one  man  nor  the  other  was  be- 
lieved. It  was  only  because  the  by-law  of  the  municipality  ren- 
dered the  front  elevation  of  a structure  to  be  prepared  by  an 
architect  that  such  an  elevation  was  required  and  obtained  by 
Robinson.  Even  in  that  case  his  own  drawing  had  merely  to  be 
copied  as  it  was  and  then  certified  by  the  seal  of  Swartz.  Rea- 
sonable doubt  could  not,  in  my  opinion,  have  been  invoked  before 
the  Board  as  it  was  urged  before  this  Court.  I therefore  think 
the  appeal  should  be  dismissed  with  costs. 

Order  varied,  Latchford  C.J.A.,  who  would  dismiss  the  ap- 
peal, dissenting. 
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[McTAGUE  J.] 

Montreal  Trust  Company  v.  Abitibi  Power  and  Paper 
Company  Limited,  et  aL 

Constitutional  Law — Bankruptcy  and  insolvency — Companies — The  Jud- 
icature Act,  R.S.O.  1927,  ch.  88,  sec.  15,  clause  i,  as  amended  by 
1935,  25  Geo.  V,  ch.  32,  sec.  2 — The  Companies’  Creditors  Arrange- 
ment Act,  1932-33,  23-24  Geo.  V,  ch.  36  {Can.) — Dominion  and  Pro- 
vincial legislation  both  occupying  the  same  field — Whether  resort 
can  be  had  to  Provincial  legislation. 

By  The  Companies’  Creditors  Arrangement  Act,  1932-33,  23-24  Geo.  V, 
ch.  36  (Can.),  and  by  sec.  123  of  The  Companies  Act,  1934,  24-25  Geo. 
V,  ch.  33  (Can.),  the  Dominion  Parliament,  under  its  power  to  legis- 
late with  reference  to  bankruptcy  and  insolvency,  has  created  a com- 
plete code  for  the  working  out  of  a scheme  of  compromise  and 
arrangement  between  a bankrupt  or  insolvent  company  and  the  hold- 
ers of  the  bonds  of  such  company. 

Where  the  Dominion  Parliament  has  thus  provided  a valid  code  by 
which  a compromise  or  arrangement  with  bondholders  can  be  arrived 
at  in  the  case  of  companies  falling  within  the  definition  of  debtor 
companies  in  The  Companies’  Creditors  Arrangement  Act,  no  statute 
of  the  Provincial  Legislature,  such  as  The  Judicature  Amendment 
Act  1935,  25  Geo.  V,  ch.  32,  can  be  utilized  in  the  case  of  that  class 
of  companies  to  bring  about  the  same  result.  The  field  having  been 
covered  by  valid  legislation  of  the  Dominion  Parliament,  resort  can 
not  be  had  to  Provincial  legislation  purporting  to  cover  the  same 
field. 

A MOTION  for  an  order  sanctioning  the  sale  or  transfer  of 
assets  under  The  Judicature  Act,  R.S.O.  1927,  ch.  88,  sec.  15, 
clause  as  amended  by  1935,  25  Geo.  V,  ch.  32,  sec.  2. 

The  motion  was  heard  by  McTague  J.  in  Chambers  at 
Toronto. 

Strachan  Johnston,  K.C.,  J.  8.  D.  Tory  and  Ian  8.  Johnston, 
for  the  plaintiff  Montreal  Trust  Company,  the  applicant. 

W.  N.  Tilley,  K.C.,  Glyn  Osier,  K.C.,  J.  R.  Cartwright,  K.C., 

C.  F.  H.  Carson,  K.C.,  and  Bethune  8mith,  for  the  individual 
defendants. 

R.  8.  Robertson,  K.C.,  E.  G.  McMillan,  K.C.,  and  Peter 
Wright,  for  the  liquidator. 

D.  L.  McCarthy,  K.C.,  and  Hon.  J.  L.  Ralston,  K.C.,  for  the 
Defensive  Committee  under  the  chairmanship  of  Sir  Henry 
Drayton. 

E.  G.  Long,  K.C.,  for  the  Preferred  Stockholders  Committee. 
David  Robertson,  K.C.,  in  person  as  a bondholder  and  pre- 
ferred shareholder. 

V.  A.  8inclair,  K.C.,  for  Gertrude  Sinclair,  G.  L.  Sinclair 
and  M.  R.  Sinclair,  individual  holders  of  199  shares  of  6 per 
cent,  preferred  stock. 
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A,  W.  Roebuck,  K.C.,  for  Lord  Rothermere  and  Companies, 
owners  of  common  shares,  and  Common  Shareholders  Protec- 
tive Committee. 

A.  G.  Slaght,  K.C.,  for  Messrs.  Wood,  Gundy  & Company. 

A.  O.  Klein,  for  the  Attorney-General  of  Ontario. 

Hamilton  Cassels,  K.C.,  for  Freeport  Sulphur  Company. 

Rt.  Hon.  Arthur  Meighen,  K.C.,  in  person. 

January  17th,  1938.  McTague  J.: — The  action  is  the  usual 
bondholder’s  action  brought  by  the  plaintiff  as  trustee  against 
the  defendant  company  for  declarations  that  the  holders  of  bonds 
are  entitled  to  a first  charge  on  the  undertaking  and  assets  of 
the  defendant  company;  that  the  trusts  of  the  indenture  should 
be  carried  out  under  the  direction  of  the  Court;  that  the  security 
be  enforced;  that  Geoffrey  Teignmouth  Clarkson  be  continued 
as  receiver  and  manager  of  the  company,  and  for  other  relief. 
The  individual  defendants  were  added  by  order  of  Middleton 
J.A.,  dated  the  13th  day  of  September,  1935,  as  representing 
all  the  holders  of  the  bonds  covered  by  the  trust  indenture. 
The  trust  indenture  is  dated  the  1st  day  of  June,  1928,  and 
the  writ  of  summons  was  issued  the  8th  day  of  September,  1932, 
after  default  in  payment  of  interest  coupons.  By  order  dated 
the  10th  day  of  September,  1932,  Mr.  G.  T.  Clarkson  was  ap- 
pointed receiver  and  manager.  The  action  eventually  came  to 
trial  and  by  Judgment  of  Kingstone  J.  dated  the  3rd  day  of  Nov- 
ember, 1937  {The  Montreal  Trust  Co.  v.  The  Abitihi  Power 
& Paper  Co.  et  al.,  [1937]  O.R.  939)  the  plaintiff  obtained  the 
declarations  asked  for. 

In  the  meantime  proceedings  were  also  taken  against  the 
defendant  company  under  The  Winding-up  Act,  R.S.C.  1927,  ch. 
213.  On  the  26th  day  of  September,  1932,  by  order  of  Sedge- 
wick  J.,  the  company  was  declared  insolvent  and  liable  to  be 
wound  up,  and  by  further  order  of  the  same  date  in  the  wind- 
ing-up proceedings,  Mr.  E.  C.  Clarkson  was  appointed  provi- 
sional liquidator.  By  order  dated  November  25,  1932,  Mr.  E. 
C.  Clarkson  subsequently  resigned  and  by  order  dated  Decem- 
ber 20,  1935,  Mr.  R.  S.  McPherson  was  appointed  liquidator. 
It  should  be  noted  here  that  the  plaintiff  applied  for  and  ob- 
tained leave  under  The  Winding-up  Act  to  proceed  with  its 
action  by  order  dated  the  7th  day  of  December,  1932.  It  should 
be  observed  as  well  that  the  property  and  business  of  the  com- 
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pany  have  remained  in  the  possession  of  the  receiver  and  man- 
ager to  the  exclusion  of  the  liquidator. 

On  the  21st  day  of  July,  1937,  the  plaintiff  applied  for  an 
order  under  The  Judicature  Amendment  Act,  1935,  25  Geo.  V, 
ch.  32,  authorizing  the  calling  of  a meeting  of  bondholders  to 
consider  what  is  called  a “Plan  of  Sale  of  Assets  and  Reorgani- 
zation”. On  the  same  day  the  liquidator  asked  for  an  order 
calling  meetings  of  bondholders,  creditors  and  shareholders  under 
The  Companies’  Creditors  Arrangement  Act  1932-33,  23-24  Geo. 
V,  ch.  36  (Can.),  and  sec.  123  of  the  Dominion  Companies  Act, 
1934,  24-25  Geo.  V,  ch.  33,  to  consider  a somewhat  different 
plan  proposed  by  the  liquidator.  Since  it  seemed  quite  obvious 
that  the  liquidator’s  plan,  which  was  less  favourable  to  bond- 
holders than  the  plaintiff’s  plan,  was  doomed  to  defeat  by  the 
vote  of  the  bondholders’  committee,  who  in  reality  were  authors 
of  the  plan  proposed  to  be  dealt  with  under  The  Judicature  Act, 
the  liquidator’s  motion  was  adjourned  sine  die  and  an  order  was 
made  authorizing  the  calling  of  a meeting  of  bondholders  under 
The  Judicature  Act. 

The  bondholders  met  on  the  15th  day  of  October,  1937. 
Two  resolutions  were  put:  the  first  approving  the  plan  was 
carried  by  a vote  of  $23,856,500.00  for,  and  $7,684,000.00  against; 
the  second  approving  the  sale  and  transfer  pursuant  to  the  plan 
was  carried  by  a vote  of  $23,672,500.00  for,  and  $7,579,000.00 
against. 

The  present  motion  is  for  an  order  sanctioning  the  sale  or 
transfer  under  The  Judicature  Amendment  Act,  1935. 

Briefly,  the  plan  submitted  to  the  meeting  of  bondholders 
contemplates  the  incorporation  of  a new  company,  an  issue  by 
the  new  company  of  first  mortgage  bonds  of  approximately 
$12,000,000.00  to  be  sold  to  the  public  to  supply  fresh  capital 
for  the  enterprise,  another  issue  of  general  and  refunding  mort- 
gage bonds,  an  issue  of  what  are  called  convertible  income  de- 
bentures, and  an  issue  of  common  stock  of  no  par  value.  For 
each  $100.00  principal  amount  of  existing  first  mortgage  bonds 
and  subsequent  unpaid  interest  coupons  inclusive  of  those  of 
June  1,  1932,  the  bondholder  is  to  receive  in  securities  of  the 
new  company  $50.00  principal  amount  of  general  mortgage 
bonds,  $70.00  principal  amount  of  convertible  debentures  and 
one-half  share  of  common  stock.  The  plan  proposes,  if  the 
Court  approves,  and  determines,  that  for  each  existing  7 per 
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cent,  preferred  share  ($100  par)  the  shareholder  will  receive 
5 shares  of  common  in  the  new  company,  for  each  existing  6 
per  cent,  preferred  share  ($100  par)  the  shareholder  will  receive 
3M>  shares  of  common  in  the  new  company,  and  for  each  share 
of  common  the  shareholder  will  receive  one-tenth  share  of  com- 
mon in  the  new  company.  In  addition  there  is  provision  for 
subscription  purchase  warrants  for  common  stock  of  the  new 
company  made  available  to  security  holders  in  the  old  company. 

Since  the  question  of  the  validity  of  The  Judicature  Act  is 
in  issue,  I think  1 should  set  it  out  in  full,  as  amended,  1935, 
25  Geo.  V,  ch.  32  (Ont.) : 

“2.  Clause  i of  section  15  of  The  Judicature  Act  is  repealed 
and  the  following  substituted  therefor: 

“(i)  (1)  In  case  bonds  or  debentures  are  secured  by  a mort- 
gage or  charge  by  virtue  of  a trust  deed  or  other  instrument 
and  whether  or  not  provision  is  contained  in  the  trust  deed  or 
other  instrument  creating  such  mortgage  or  charge  giving  to 
the  holders  of  such  bonds  or  debentures  or  a majority,  or  a 
specified  majority  of  them,  power  to  sanction  the  sale,  transfer 
or  exchange  of  the  mortgaged  or  charged  premises  for  a con- 
sideration other  than  cash,  and  in  case  any  action  shall  have 
been  brought  or  shall  be  brought  for  the  purpose  of  enforcing 
or  realizing  upon  any  such  mortgage  or  charge,  or  for  the  exe- 
cution of  the  trusts  in  any  such  trust  deed  or  other  instrument 
with  or  without  other  relief,  the  court  may  order  a meeting  or 
meetings  of  the  holders  of  such  bonds  or  debentures  to  be  sum- 
moned and  held  in  such  manner  as  the  court  may  direct,  and 
if  the  holders  of  such  bonds  or  debentures  shall  sanction  or 
approve  the  sale,  transfer  or  exchange  of  the  property  so  mort- 
gaged or  charged  for  a consideration  wholly  or  in  part  other 
than  cash,  the  court  may  in  such  action  order  and  approve  such 
sale  on  such  terms  in  all  respects  as  the  court  shall  think  fair 
and  reasonable  having  regard  to  the  interests  of  all  parties  in- 
terested in  the  premises  and  property  so  mortgaged  or  charged, 
and  in  such  order  or  by  any  subsequent  order  may  make  pro- 
vision in  such  manner,  on  such  terms  in  all  respects  as  to  the 
court  may  seem  proper,  for  the  transfer  to  and  vesting  in  the 
purchaser  or  his  or  its  assigns  of  the  whole  or  any  part  of  the 
premises  and  property  so  mortgaged  or  charged  and  so  sold, 
and  for  the  payment  of  the  proper  costs,  charges  and  expenses 
and  remuneration  of  any  trustee  or  trustees  under  such  trust 
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deed  or  other  instrument  and  of  any  receiver  or  receiver  and 
manager  appointed  by  the  court,  and  of  any  committee  or  other 
persons  representing  holders  of  such  bonds  or  debentures,  and 
for  the  distribution  or  other  disposition  of  the  proceeds  of  such 
sale,  and  for  the  protection  of  any  or  all  persons  whose  interests 
are  affected  by  such  order,  and  for  all  such  incidental,  conse- 
quential and  supplemental  matters  as  the  court  may  deem  just. 

“(2)  The  approval  of  the  holders  of  any  such  bonds  or 
debentures  may  be  given  by  resolution  passed  at  a meeting,  by 
the  votes  of  the  holders  of  a majority  in  principal  amount  of  such 
bonds  or  debentures,  represented  and  voting  in  person  or  by 
proxy,  and  holding  not  less  than  fifty  per  centum  in  principal 
amount,  or  such  lesser  amount  as  the  court  under  all  the  cir- 
cumstances may  approve,  of  the  issued  and  outstanding  bonds 
or  debentures  in  question.” 

It  will  be  noted  that  the  section  contemplates  a sale,  transfer 
or  exchange  for  a consideration  in  whole  or  in  part  other  than 
cash.  The  Court  is  empowered  to  sanction  such  a sale  provided 
that  bondholders  holding  not  less  than  50  per  cent,  of  the  out- 
standing bonds  vote  in  favour.  There  is  given  to  the  Court 
an  additional  right  of  distributing  the  proceeds  of  such  sale 
among  the  persons  whose  interests  are  affected  by  the  order. 
The  Court  is  also  given  authority  in  certain  circumstances  to 
sanction  the  sale,  transfer  or  exchange  if  the  favourable  vote 
is  less  than  50  per  cent,  of  the  outstanding  bonds. 

The  most  important  issue  here  is  whether  such  legislation 
by  a Provincial  Legislature  can  be  made  applicable  to  a plan  of 
reorganizing  a company  which  is  in  bankruptcy  and  in  process 
of  winding-up.  It  raises  a constitutional  question  and  involves 
consideration  of  the  legislation  of  the  Parliament  of  Canada. 
I refer  to  certain  sections  of  The  Companies’  Creditors  Arrange- 
ment Act,  1932-33,  23-24  Geo.  V,  ch.  36,  as  follows: 

“3.  Where  a compromise  or  arrangement  is  proposed  be- 
tween a debtor  company  and  its  unsecured  creditors  or  any  class 
of  them,  the  court  may,  on  the  application  in  a summary  way 
of  the  company  or  of  any  such  creditor  or  of  the  trustee  in 
bankruptcy  or  liquidator  of  the  Company,  order  a meeting  of 
such  creditors  or  class  of  creditors,  and,  if  the  court  so  deter- 
mines, of  the  shareholders  of  such  company,  to  be  summoned 
in  such  manner  as  the  court  directs. 
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“4.  Where  a compromise  or  arrangement  is  proposed  be- 
tween a debtor  company  and  its  secured  creditors  or  any  class 
of  them,  the  court  may,  on  the  application  in  a summary  way 
of  the  company  or  of  any  such  creditor  or  of  the  trustee  in 
bankruptcy  or  liquidator  of  the  company,  order  a meeting  of 
such  creditors  or  class  of  creditors,  and,  if  the  court  so  deter- 
mines, of  the  shareholders  of  such  company,  to  be  summoned 
in  such  manner  as  the  court  directs. 

“5.  If  a majority  in  number  representing  three-fourths  in 
value  of  the  creditors,  or  class  of  creditors,  as  the  case  may  be, 
present  and  voting  either  in  person  or  by  proxy  at  the  meeting 
or  meetings  thereof  respectively  held  pursuant  to  sections  three 
and  four  of  this  Act,  or  either  of  such  sections,  agree  to  any 
compromise  or  arrangement  either  as  proposed  or  as  altered 
or  modified  at  such  meeting  or  meetings,  the  compromise  or 
arrangement  may  be  sanctioned  by  the  court,  and  if  so  sanc- 
tioned shall  be  binding  on  all  the  creditors,  or  the  class  of  cre- 
ditors, as  the  case  may  be,  and  on  any  trustee  for  any  such  class 
of  creditors,  whether  secured  or  unsecured,  as  the  case  may  be, 
and  shall  also  be  binding  on  the  company,  and  in  the  case  of  a 
company  which  has  made  an  authorized  assignment  or  against 
which  a receiving  order  has  been  made  under  the  Bankruptcy 
Act  or  which  is  in  course  of  being  wound  up  under  the  Winding- 
up  Acty  shall  also  be  binding  on  the  trustee  in  bankruptcy  or 
liquidator  and  contributories  of  the  company. 

“7.  The  provisions  of  this  Act  shall  be  in  extension  and  not 
in  limitation  of  the  provisions  of  any  instrument  now  or  here- 
after existing  governing  the  rights  of  creditors  or  any  class  of 
them  and  shall  have  full  force  and  effect  notwithstanding  any- 
thing to  the  contrary  contained  in  any  such  instrument.” 

“2.  (c)  ‘Debtor  company’  means  any  company  which  is 
bankrupt  or  insolvent  or  which  has  committed  an  act  of  bank- 
ruptcy within  the  meaning  of  the  Bankruptcy  Act  or  which  is 
deem.ed  insolvent  within  the  meaning  of  the  Winding-up  Act, 
whether  or  not  proceedings  in  respect  of  such  company  have 
been  taken  under  either  the  Winding-up  Act  or  the  Bankruptcy 
Act,  or  which  has  made  an  authorized  assignment  or  against 
which  a receiving  order  has  been  made  under  the  Bankruptcy 
Act,  or  which  is  in  course  of  being  wound  up  under  the  Winding- 
up  Act  because  the  company  is  insolvent.” 
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Supplementary  to  these  sections  is  sec.  123  of  the  Dominion 
Companies  Act,  1934,  24-25  Geo.  V,  ch.  33,  as  follows: 

“123.  (1)  Where  a compromise  or  arrangement  is  proposed 
between  a company  which  is  subject  to  any  pending  proceedings 
under  the  Winding-up  Act  or  The  Companies’  Creditors  Arrange- 
ment Acty  1933,  and  its  creditors  or  any  class  of  them  or  its 
shareholders  or  any  class  of  them,  affecting  or  cancelling  con- 
ditionally or  otherwise,  the  rights  of  shareholders  or  any  class 
of  them  under  the  company’s  letters  patent  or  supplementary 
letters  patent,  or  by-laws,  the  court  having  jurisdiction  in  such 
pending  proceedings  as  aforesaid  may  on  application  in  a sum- 
mary way  of  the  company  or  any  shareholder  or  liquidator, 
order  a meeting  of  the  shareholders  or  class  of  shareholders  to 
be  summoned  in  such  manner  as  the  court  directs. 

“(2)  If  the  shareholders  or  class  of  shareholders,  as  the 
case  may  be,  present  in  person  or  by  proxy  at  the  meeting  by 
three-fourths  of  the  shares  of  each  class  represented  and  voted 
agree  to  the  compromise  or  arrangement,  either  as  proposed  or 
as  altered  or  modified  at  such  meeting,  and  if  the  requisite  maj- 
ority of  the  creditors  or  class  of  creditors  under  any  relative 
provisions  of  the  Winding-up  Act  or  The  Companies’  Creditors 
Arrangement  Act,  1933,  also  agree  to  such  compromise  or 
arrangement,  the  court  having  jurisdiction  in  such  pending  pro- 
ceedings as  aforesaid  may  sanction  such  compromise  or  arrange- 
ment, and  if  so  sanctioned  by  the  court,  a certified  copy  of  such 
compromise  or  arrangement  as  so  sanctioned  and  of  the  order 
or  judgment  of  the  court  sanctioning  the  same  shall  be  deposited 
in  the  office  of  the  Secretary  of  State,  and  such  compromise  or 
arrangement  and  any  reduction  or  cancellation  of  share  capital 
and  any  increase  or  creation  of  new  share  capital  and  any  pro- 
visions for  the  allotment  or  disposition  thereof  by  sale  or  other- 
wise as  therein  set  forth,  may  be  confirmed  by  supplementary 
letters  patent,  which  shall  be  binding  upon  the  company  and 
upon  all  the  creditors  or  class  of  creditors  and  shareholders  or 
class  of  shareholders,  and  on  any  liquidator  or  contributories, 
concerned. 

“(3)  Where  a compromise  or  arrangem*ent  proposed  be- 
tween a company  which  is  subject  to  any  pending  proceedings 
under  the  Bankruptcy  Act,  and  its  creditors  or  any  class  of  them 
or  its  shareholders  or  any  class  of  them,  affecting  or  cancelling 
conditionally  or  otherwise  the  rights  of  shareholders  or  any  class 
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of  them  under  the  company’s  letters  patent  or  supplementary 
letters  patent  or  by-laws,  has  been  approved  by  the  court  hav- 
ing jurisdiction  in  such  pending  proceedings  under  the  Bank- 
ruptcy Act,  a certified  copy  of  such  compromise  or  arrangement 
as  so  approved  and  of  the  order  or  judgment  of  the  court  approv- 
ing the  same  shall  be  deposited  in  the  office  of  the  Secretary 
of  State,  and  such  compromise  or  arrangement  and  any  reduc- 
tion or  cancellation  of  share  capital  and  any  increase  or  creation 
of  new  share  capital  and  any  provisions  for  the  allotment  or 
disposition  thereof  by  sale  or  otherwise  as  therein  set  forth  may 
be  confirmed  by  supplementary  letters  patent,  which  shall  be 
binding  upon  the  company  and  upon  all  the  creditors  or  class 
of  creditors  and  shareholders  or  class  of  shareholders  and  on 
any  custodian  or  trustee  concerned.” 

There  can  be  no  doubt  that  the  very  “Plan  of  Sale  of  Assets 
and  Reorganization”  brought  before  me  for  sanction  under  The 
Judicature  Amendment  Act,  1935,  25  Geo.  V,  ch.  32,  could  have 
been  carried  forward  under  The  Companies’  Creditors  Arrange- 
ment Act  and  sec.  123  of  the  Dominion  Companies  Act.  The 
company  involved  is  one  incorporated  under  the  Dominion  Com- 
panies Act  and  is  a debtor  company  as  defined  by  The  Com- 
panies’ Creditors  Arrangement  Act.  The  scheme  is  essentially 
a scheme  of  compromise  and  arrangement  to  be  brought  about 
through  the  medium  of  a sale  to  a new  company  but  a scheme 
of  compromise  and  arrangement  nevertheless.  Under  the  plan 
the  bondholders  are  compromising  their  right  to  be  paid  in 
cash  the  principal  owing  on  the  bonds  and  their  right  to  be 
paid  in  cash  their  interest  coupons  as  well.  The  preferred  share- 
holders are  compromising  certain  rights  in  order  to  take  com- 
mon stock  in  a new  company.  The  term  “compromise”  perhaps 
is  not  applicable  to  common  shareholders  but  at  least  these  are 
accepting  a reduction  in  the  number  of  their  shares  as  a class. 
While  it  is  true  that  the  plan  did  not  state  that  the  preferred 
and  common  shareholders  were  to  receive  a certain  definite 
number  of  shares  in  the  new  company,  it  plainly  suggested  that 
the  Court  should  distribute  so  as  to  bring  about  that  result. 
It  is  my  view  that  the  essence  of  the  plan  is  a compromise  or 
arrangement  and  the  means  of  carrying  it  out  is  a sale. 

It  is  quite  evident,  I think,  that  the  Dominion  Parliament 
has  legislated  and  furnished  a complete  code  by  which  the  result 
sought  here  can  be  obtained.  There  can  be  no  question  that 
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such  legislation  is  intra  vires  under  sec.  91,  head  21,  of  The 
British  North  America  Act.  The  question  is:  What  effect  has 

such  legislation  once  enacted  on  Provincial  legislation  in  the 
same  field? 

This  question  was  dealt  with  as  far  back  as  1880,  by  Sir 
Montague  E.  Smith,  in  Cushing  v.  Dupuy  (1880),  5 App.  Cas. 
409,  at  415: 

“It  was  contended  for  the  appellant  that  the  provisions  of 
the  Insolvency  Act  interfered  with  property  and  civil  rights, 
and  was  therefore  ultra  vires.  This  objection  was  very  faintly 
urged,  but  it  was  strongly  contended  that  the  Parliament  of 
Canada  could  not  take  away  the  right  of  appeal  to  the  Queen 
from  final  judgments  of  the  Court  of  Queen’s  Bench,  which, 
it  was  said,  was  part  of  the  procedure  in  civil  matters  exclu- 
sively assigned  to  the  Legislature  of  the  Province. 

“The  answer  to  these  objections  is  obvious.  It  would  be 
impossible  to  advance  a step  in  the  construction  of  a scheme  for 
the  administration  of  insolvent  estates  without  interfering  with 
and  modifying  some  of  the  ordinary  rights  of  property,  and 
other  civil  rights,  nor  without  providing  some  mode  of  special 
procedure  for  the  vesting,  realisation,  and  distribution  of  the 
estate,  and  the  settlement  of  the  liabilities  of  the  insolvent. 
Procedure  must  necessarily  form  an  essential  part  of  any  law 
dealing  with  insolvency.  It  is  therefore  to  be  presumed,  indeed 
it  is  a necessary  implication,  that  the  Imperial  statute,  in  as- 
signing to  the  Dominion  Parliament  the  subjects  of  bankruptcy 
and  insolvency,  intended  to  confer  on  it  legislative  power  to 
interfere  with  property,  civil  rights,  and  procedure  within  the 
Provinces,  so  far  as  a general  law  relating  to  those  subjects 
might  affect  them.” 

The  principle  was  substantially  reiterated  by  Lord  Cave  in 
Royal  Bank  of  Canada  v.  Larue,  [1928]  A.C.  187.  See  also 
Attorney -General  for  Can.  v.  Attorney -General  for  B.C.,  [1930] 
A.C.  Ill,  at  118.  I think  the  correct  conclusion  is  that  where 
the  Dominion  Parliament  has  provided  a code  by  which  a com- 
promise or  arrangement  can  be  arrived  at  in  case  of  companies 
falling  within  the  definition  of  debtor  companies  under  The 
Companies’  Creditors  Arrangement  Act,  no  Provincial  statute 
can  be  utilized  in  the  case  of  that  class  of  companies  to  bring 
about  the  same  result.  To  attempt  that  would  be  to  admit  the 
principle  that  a Provincial  Legislature  has  the  right  to  legislate 
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respecting  companies  in  a field  already  specifically  covered  by 
Dominion  statutes  on  bankruptcy  and  insolvency. 

It  was  strongly  urged  before  me  that  The  Judicature  Amend- 
ment Act  was  an  Act  in  furtherance  of  the  better  administration 
of  justice  within  the  province,  and  that  on  this  principle  the 
order  asked  was  quite  within  the  competence  of  the  Court  to 
make.  I have  no  doubt  that  this  is  a perfectly  good  general 
principle  so  long  as  the  matter  involved  does  not  impinge  on 
Dominion  legislation  within  the  specific  field  assigned  to  the 
Dominion.  Once  it  does  then,  in  my  view,  the  Dominion  legis- 
lation prevails  and  the  matter  must  be  dealt  with  under  it. 

Then  again  it  was  argued  that,  in  reality,  what  was  being 
done  here  was  a realization  of  their  security  by  the  bondholders, 
and  that  when  a secured  creditor  limited  his  remedy  to  realizing 
on  his  security  he  was  beyond  the  scope  of  The  Bankruptcy 
Act,  The  Winding-up  Act  and  similar  Dominion  legislation. 
Cases  such  as  Re  Brampton  Gas  Co.  (1902),  4 O.L.R.  509,  were 
cited  in  support  of  this  proposition.  Re  Brampton  Gas  Co. 
involved  really  only  an  interpretation  of  the  provisions  of  The 
Winding-up  Act.  The  decision  was  not  based  on  the  principle 
that  the  Dominion  Parliament  could  not  interfere  with  the 
rights  of  secured  creditors  to  realize  on  their  security,  but 
rather  on  the  principle  that  the  Dominion  Winding-up  Act 
then  under  consideration  did  not  purport  to  do  so.  Sir  Lyman 
Duff,  C.J.C.,  in  Reference  Re  Farmers'  Creditors  Arrangement 
Act,  [1936]  S.C.R.  384,  at  394,  17  C.B.R.  359,  [1936]  3 D.L.R. 
610,  at  618,  dealt  with  the  question  in  these  words: 

“ . . . The  attack  upon  the  statute  was  mainly  directed 

against  the  provision  which  makes  it  possible  to  force  the  terms 
of  a composition  upon  a secured  creditor  by  which  a secured 
creditor  may  be  compelled  to  submit  to  a reduction  of  the  debt 
owing  to  him  by  the  insolvent. 

“This  is  not  a new^  feature  of  insolvency  legislation  although, 
down  to  the  enactment  of  the  Companies'  Creditors  Arrange- 
ment Act  in  1933,  mortgagees  had  never  been  by  legislation 
placed  in  such  a position.  The  statute  now  under  consideration 
does  not  in  this  respect  differ  from  the  Companies'  Creditors 
Arrangemeyit  Act  and  the  principle  of  our  decision  on  the  Re- 
ference respecting  that  statute  ( [1934]  S.C.R.  659,  16  C.B.R.  1, 
[1934]  4 D.L.R.  75)  is  applicable;  that  this,  although  a departure 
from  previous  practice  in  bankruptcy  or  insolvency  legislation, 
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was  not  beyond  the  discretionary  authority  bestowed  upon  Par- 
liament under  head  no.  21  of  section  91.” 

The  Abitibi  Company  is  a Dominion  company  in  process  of 
winding-up.  The  Dominion  Parliament  has  legislated  with  re- 
spect to  the  reorganization  of  such  a company  under  The  Com- 
panies’ Creditors  Arrangement  Act,  1933,  and  the  Dominion 
Companies  Act,  1934.  If  The  Judicature  Amendment  Act,  1935, 
is  applicable  under  these  conditions,  then  it  purports  to  give 
the  Court  the  right  to  distribute  in  any  manner  according  to 
the  conscience  of  the  Court.  But  the  Dominion  Parliament 
has  already  provided  a definite  scheme  of  distribution  under 
The  Winding-up  Act  and  a method  of  compromise  or  arrange- 
ment under  The  Companies’  Creditors  Arrangement  Act.  The 
Judicature  Amendment  Act  purports  to  give  to  the  Court  a 
right  to  fix  the  costs  of  bondholders’  committees  and  these  in 
priority  to  bondholders,  other  secured  creditors  and  ordinary 
creditors.  Manifestly,  this  is  contrary  to  Dominion  legislation 
in  relation  to  insolvent  companies,  since  costs  of  bondholders’ 
committees  is  a subject  on  which  such  Dominion  legislation  is 
silent.  I am  forced  to  the  view,  without  declaring  the  legis- 
lation to  be  ultra  vires^  that  The  Judicature  Amendment  Act, 
1935,  cannot  be  applied  in  the  case  of  insolvent  companies 
since  that  field  is  now  covered  by  existing  Dominion  legislation. 

In  case  a higher  Court  should  decide  I am  wrong  in  my  con- 
clusions, I think  I should  deal  with  the  merits  of  the  plan.  There 
is  no  doubt  that  Abitibi  should  be  taken  out  of  receivership  at 
as  early  a date  as  possible.  Neither  is  there  any  doubt  that 
fresh  capital  will  have  to  be  introduced.  Mr.  Clarkson  has  con- 
vinced me  on  both  these  propositions.  On  the  other  hand,  I 
am  by  no  means  convinced  that  a fairer  plan  from  point  of 
view  of  the  bondholders  cannot  be  worked  out.  Part  of  the 
new  securities  being  given  the  bondholder  are  non-cumulative 
income  debentures.  If  the  future  of  the  company  is  refiected 
in  uneven  earnings,  then  the  advantage  is  to  the  equity  holder 
at  the  expense  of  the  bondholder.  There  was  considerable 
opposition  to  the  plan  at  the  bondholders’  meeting,  so  much 
so  that  the  proposers  were  unable  to  obtain  a favourable  vote 
of  50  per  cent,  of  the  outstanding  bonds,  although  the  vote  in 
favour  was  over  49  per  cent.  If  the  plan  is  to  be  sanctioned, 
then  I must  exercise  the  discretion  given  me  by  the  Act  and 
hold  that  in  the  circumstances  the  vote  is  sufficient  even  if  not 
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amounting  to  the  required  majority.  The  Legislature  in  grant- 
ing such  a discretion  must  have  contemplated  special  circum- 
stances, not  merely  the  one  circumstance  that  the  vote  came 
close  to  the  statutory  requirement.  While  I have  never  believed 
in  the  principle  that  the  Court  should  substitute  its  judgment 
for  the  business  judgment  of  reasonable  business  men  voting 
in  their  own  interest,  I do  believe  that  the  Court  should  be  very 
slow  and  cautious  about  sanctioning  a scheme  which  results 
in  confiscation  of  contractual  rights  at  the  will  of  the  majority 
unless  the  majority  is  at  least  what  the  Legislature  has  fixed. 
I can  see  no  circumstance  here  which  justifies  me  exercising 
my  discretion  and  relieving  the  proponents  of  the  plan  from 
failure  to  obtain  the  statutory  majority,  since  it  is  my  view 
that  the  opposition  was  justified  and  very  properly  taken. 

Before  parting  with  the  matter  may  I express  my  apprecia- 
tion of  the  manner  in  which  the  Montreal  Trust  Company  has 
conducted  the  motion  through  its  counsel  Mr.  Johnston.  The 
position  taken  throughout  that  it  was  trustee  for  all  the  bond- 
holders, not  merely  those  in  favour  of  the  plan,  indicated  a 
proper  appreciation  of  its  duties  under  the  trust  deed. 

The  motion  will  be  dismissed.  The  costs  of  all  parties  may 
be  paid  out  of  the  receivership,  those  of  the  applicant  as  between 
solicitor  and  client. 

Motion  dismissed* 

* On  January  24th,  1938,  leave  to  appeal  to  the  Court  of  Appeal 
from  the  order  of  McTague  J.  was  granted  by  Middleton  J.A. 
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Wilhelm  Wilhelm  et  aL 

Husband  and  wife — Divorce — Collusion — Meaning  of  collusion — Both 
husband  and  wife  desirous  of  obtaining  divorce — Request  by  hus- 
band to  wife  that  she  institute  action — Absence  of  trickery — Full 
disclosure  of  the  facts  to  the  Court. 

For  the  purposes  of  a divorce  action,  collusion,  properly  defined,  is  an 
improper  act  done  or  an  improper  refraining  from  doing  an  act  for 
a dishonest  purpose;  the  underlying  characteristic  of  collusion  is 
considered  to  be  something  wrongful,  improper  or  tricky. 

Hence,  in  the  present  case  where  all  the  facts  had  been  honestly  and 
candidly  placed  before  the  Court,  it  was  held  by  the  Court  of  Appeal 
that  a divorce  should  be  granted  even  though  it  appeared  that  the 
defendant  (the  husband),  who  was  living  with  another  woman  who 
had  borne  him  a child,  had  requested  the  plaintiff  (the  wife)  to  bring 
an  action  for  divorce  against  him. 

An  appeal  by  the  plaintiff  from  a judgment  of  McTague  J. 
dismissing  an  action  for  divorce. 

February  2nd,  1938.  The  appeal  was  heard  by  Riddell^ 
Fisher  and  Henderson  JJ.A. 

G.  T.  Walsh,  K.C.,  and  H.  O.  E.  Braden,  K.C.,  for  the  plaintiff, 
appellant,  contended  that  on  the  facts  in  the  case  at  hand,  which 
had  been  honestly  and  fully  disclosed  to  the  learned  trial  Judge, 
there  could  be  no  finding  of  collusion.  There  had  been  no  dis- 
honest act  or  improper  refraining  by  either  party,  and  the  mere 
fact  that  both  were  desirous  that  a decree  of  divorce  should  be 
granted  to  the  plaintiff  was  immaterial.  Reference  to  Scott  v. 
Scott,  [1913]  P.  52;  McFarland  v.  McFarland  et  al.,  [1934] 
O.W.N.  422;  Halsbury,  2nd  ed.,  vol.  10,  p.  677;  Laidler  v.  Laidler 
(1920),  36  T.L.R.  510,  90  L.J.P.  28. 

The  defendants,  respondents,  were  not  represented. 

Cur.  adv.  vult. 

March  11th,  1938.  Riddell  J.A.: — This  is  an  appeal  from 
the  judgment  of  Mr.  Justice  McTague  at  the  trial,  in  which  he 
dismissed  the  action  without  costs,  but  urged  that  the  matter 
be  brought  before  this  Court  for  a statement  of  the  law  in  the 
matter. 

The  case  has  unusual  features  and  it  is  not  to  be  wondered 
at  that  the  learned  trial  Judge  found  difficulty  in  adjudicating, 
or  that  he  wished  an  authoritative  statement  of  the  law. 

The  case  has  curious  elements : the  defendant,  not  living  with 
his  wife  (the  plaintiff)  lived  with  another  woman,  who  bore  him 
a child;  being  solicitous  of  the  future  of  his  child,  and,  probably. 
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influenced  by  other  reasons,  he  went  to  a solicitor  and  asked  him 
to  see  his  wife,  with  a view  of  having  her  ask  for  a divorce;  the 
solicitor  did  so  with  the  result  that  the  wife  brought  this  action, 
which,  of  course,  was  undefended. 

There  was  “collusion”  in  the  etymological  meaning  of  the 
word,  “con”,  with,  and  “ludo”,  I play,  a playing  with  each  other; 
husband  and  wife  wished  the  same  thing;  the  wife  was  induced 
to  ask  for  it  and  did  so,  the  husband  not  objecting. 

But  that  is  not  conclusive  of  the  question,  which  is,  was 
what  was  done  here  such  a “playing  together”  as  should  prevent 
the  legal  separation  of  the  two  parties? 

Turning  to  the  dictionaries,  Murray’s  New  English  Diction- 
ary, the  “Oxford  Dictionary”,  which  is  generally  looked  upon  as 
authoritative,  while  recognizing  the  etymological  meaning  “play- 
ing together”,  gives  the  deflnition  of  “collusion”  as  “secret  agree- 
ment or  understanding  for  purposes  of  trickery  or  fraud;  under- 
hand scheming  or  working  with  another;  deceit,  fraud,  trickery”. 
It  will  be  seen  that  the  underlying  characteristic  of  collusion  is 
considered  to  be  something  wrongful,  improper,  tricky. 

The  result  of  the  American  decisions  is  correctly  given  in  the 
American  and  English  Encyclopaedia  of  Law,  2nd  ed.,  vol.  9,  p. 
832,  “Collusion  is  a conspiracy  of  the  husband  and  wife  to  obtain  a 
divorce  by  suppression  of  the  facts  or  by  false  or  manufactured 
testimony.” 

Of  course,  we  are  not  bound  by  American  decisions;  but  the 
highest  authority  in  England  has  said  that  respect  should  be 
had  to  the  opinions  of  those  learned  in  a law  not  dissimilar  to 
our  own;  and  I,  therefore,  have  no  hesitation  in  stating  the  rule 
laid  down  in  American  Courts.  In  the  American  Courts  there 
must  be  something  improper,  tricky,  before  there  can  be  said  to 
be  collusion. 

In  the  English  Courts  the  question  has  been  debated  more 
than  once  what  is  such  collusion  as  will  bar  a decree  for  divorce. 
Perhaps  the  judgment  of  Mr.  Justice  McCardie  in  Laidler  v. 
Laidler  (1920),  36  T.L.R.  510,  90  L.J.P.  28,  is  as  satisfactory  as 
any,  but  I adopt  the  decision  of  Mr.  Justice  Bucknill  in  Scott  v. 
Scott,  [1913]  P.  52,  at  p.  54,  “Collusion  may  be  deflned  as  an 
improper  act  done,  or  an  improper  refraining  from  doing  an  act, 
for  a dishonest  purpose.” 

Accepting  this  definition,  I can  find  no  dishonest  purpose  in 
anything  done  by  either  spouse;  the  man  wished  to  make  his 


C.A. 


Wilhelm  v*  Wilhelm  et  al. 


Riddell  J.A.  95 


mistress  an  “honest  woman”,  his  son  relieved  from  the  stigma  of 
illegitimacy;  the  wife  wished  to  be  relieved  from  a tie  that  was 
no  longer  of  benefit  or  pleasure. 

I know,  of  course,  that  divorce  is  repugnant  to  the  views 
of  very  many  Canadians,  but  Parliament  has  decreed  that  it  is 
right  in  a proper  case,  and  we  must  obey  the  dictates  of  Par- 
liament, regardless  of  how  they  may  conflict  with  the  opinions, 
views,  religion  of  any  part  of  our  people. 

Were  it  a matter  of  discretion,  I should  repeat  what  I said 
in  the  much  canvassed  case  of  Howe  v.  Hoive,  [1937]  O.R.  57, 
at  p.  63: 

“The  difficult  question  . . . to  be  decided  is  whether  it  is 
better  for  the  community  that  these  two  ...  be  separated 
and  allowed  to  form  regular  unions  with  others  or  be  compelled, 
by  the  continuing  bonds  of  an  abhorrent  matrimony,  to  be  per- 
manently continent  or  seek  the  gratification  of  their  natural 
desire  in  unlawful  and  unhallowed  communion.  I have  given 
this  question  my  best  consideration;  and,  conscious  of  my  limita- 
tions, I am  of  the  opinion  that  the  best  interests  of  our  com- 
munity will  be  served  rather  by  the  former  than  by  the  latter 
course.” 

Moreover,  it  is  quite  clear  that  “Collusion,  although  an  abso- 
lute bar  to  dissolution  of  marriage,  does  not  prevent  a fresh 
suit,  free  from  collusion,  being  afterwards  brought;  and  the  fact 
that  both  spouses  desire  a divorce  does  not  make  them  guilty 
of  collusion,  provided  they  have  not  entered  into  any  agreement 
obnoxious  to  the  Court”:  10  Halsbury,  para.  1001.  So  that  if 
we  refused  a divorce  now,  the  plaintiff  could  bring  another  action 
tomorrow;  surely  this  would  be  objectionable;  and  we  should 
now  grant  the  relief  which  could  be  so  easily  obtained  in  another 
action. 

I would  allow  the  appeal  and  grant  the  plaintiff  a divorce. 
There  will  be  no  costs  of  this  appeal,  but  the  defendant  should 
pay  all  other  costs. 

Fisher  J.A.  agreed  with  Riddell  J.A. 

Henderson  J.A.: — An  appeal  from  the  judgment  of  McTague 
J.  of  December  8th,  1937,  dismissing  an  undefended  action  for 
divorce. 

I take  the  following  statement  of  facts  from  the  oral  judg- 
ment of  the  learned  trial  Judge: 
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“This  is  an  undefended  divorce  action,  and  only  one  unusual 
feature  has  presented  itself  which  has  caused  me  concern  about 
granting  a decree  nisi  as  petitioned  for. 

“In  the  course  of  the  trial  Mr.  Braden,  who  acted  for  the 
plaintiff,  very  fairly  laid  before  the  Court  certain  facts  which, 
in  my  opinion,  make  it  advisable  that  there  should  be  an  authori- 
tative judgment  in  this  jurisdiction  on  the  matter.  Mr.  Braden’s 
statement  was  substantially  in  the  following  terms:  that  the 
two  defendants  first  came  to  his  office,  advised  that  they  had 
been  living  together  in  a common-law  relationship,  and  that  a 
child  had  been  born  to  them.  They  requested  that  the  solicitor 
interview  the  plaintiff  and  see  if  she  was  willing  to  go  ahead 
with  an  action  for  divorce.  Mr.  Braden  interviewed  the  plaintiff 
and  she  advised  she  was  willing  to  go  ahead  with  the  action. 
The  Court  was  also  advised,  although  nothing  appeared  in  the 
pleadings  with  respect  to  a claim  for  alimony,  that  the  husband, 
the  defendant,  had  agreed  to  pay  a lump  sum  of  $500.00,  in 
lieu  of  alimony,  in  instalments  of  $150.00  cash,  a promissory 
note  for  $200.00,  payable  in  six  months,  and  a promissory  note 
for  a further  $150.00,  payable  at  a later  date. 

“The  statement  made,  of  course,  brings  to  the  attention  of 
the  Court  the  question  of  whether  the  doctrine  of  collusion  is 
to  be  given  effect  to  or  not.” 

I also  quote  the  following  comments  from  the  same  source: 

“If  I were  dealing  with  this  case  purely  from  the  point  of 
view  of  the  parties  interested,  and  when  I use  that  expression 
I include  the  child  who  was  born  to  the  defendants,  I would 
have  no  hesitation  about  granting  the  relief  asked  for.  However, 
I am  not  too  sure,  and  the  matter  is  of  great  interest,  I think, 
in  this  jurisdiction,  as  to  just  how  far  the  Court  is  going  to  go, 
from  the  point  of  view  of  public  policy  and  the  interest  of  the 
community  as  a whole  in  granting  divorces;  and  in  circum- 
stances like  those  which  have  arisen  here,  there  seem  to  have 
been  two  schools  of  thought  on  the  subject  . . . 

“Therefore,  I propose  to  dismiss  the  action  in  order,  and  it 
is  my  hope,  that  the  plaintiff  will  go  on  to  the  Court  of  Appeal. 
As  I see  fit,  that  may  perhaps  not  be  necessary  although  I think 
it  is  desirable.  I say  not  necessary  because  in  the  case  of  Church- 
ward V.  Churchward  and  Holliday  (1894),  71  L.T.  782,  in  which, 
in  taking  the  view  I am  taking  here  and  more  or  less  following, 
it  is  indicated  at  the  end  of  the  judgment  that  a plaintiff  may 
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clear  himself  or  herself  from  the  collusive  taint  and  bring  a 
fresh  action,  and  the  collusion,  which  was  held  to  exist  in  the 
first  place,  will  not  be  a bar  to  success.  Sir  F.  Jeune,  I think, 
puts  it  this  way,  that  though  collusion  may  exist  at  a certain 
stage  of  the  communications  between  the  parties  antecedent  to 
the  suit,  it  may  be  quite  possible  that  the  communications  would 
be  wholly  terminated,  or  the  collusive  understanding  wholly 
spent,  and  that  one  of  the  parties  may  then  present  a petition 
which  is  innocent  of  the  vice  of  collusive  illegality  altogether. 

“In  taking  the  action  that  I am  with  respect  to  this  case  I 
emphasize  the  fact  that  if  the  rights  of  the  parties  to  this  action 
only  were  to  be  taken  into  consideration  I would  have  no  hesi- 
tation in  granting  a decree  nisi.  The  point  that  bothers  me  in 
connection  with  the  matter  is  what  is  going  to  be  the  policy 
of  the  Ontario  Courts  with  respect  to  the  interests  of  the  com- 
munity as  a whole.  It  is  on  account  of  that  difficulty,  and  hav- 
ing in  mind  that  the  situation  seems  to  me  to  demand  an  authori- 
tative binding  decision  that  I dismiss  the  action,  and  at  the 
same  time  express  a hope  that  the  plaintiff  will  take  the  case 
on  up  to  the  Court  of  Appeal.” 

The  learned  trial  Judge  discusses  the  cases  which  were  cited 
to  him,  and  also  to  this  Court,  and  among  those  which  I have 
read  and  considered  are  Churchward  v.  Churchward  and  Holli- 
day (1894),  71  L.T.  782;  Harris  v.  Harris  and  Lambert  (1862), 
31  L.J.P.  160;  Laidler^v.  Laidler  (1920),  36  T.L.R.  510;  Crewe 
V.  Crewe  (1800),  3 Hag.  Ecc.  123;  ^cott  v.  Scott,  [1913]  P.  52, 
and  McFarland  v.  McFarland,  [1934]  O.W.N.  422. 

A consideration  of  these  cases  leads  one  to  the  conclusion 
that  each  case  must  depend  to  a great  extent  on  its  own  facts. 

The  observations  of  Bucknill  J.  in  Scott  v.  Scott  (supra)  re- 
commend themselves  to  me.  That  learned  Judge  there  says, 
at  p.  53 : 

“In  this  case  I can  see  no  misconduct  on  the  part  of  the 
petitioner.  In  considering  whether  there  has  been  misconduct 
amounting  to  collusion,  one  must  be  careful  to  consider  the 
facts  in  each  case,  and  here  I find  that  having  taken  advice, 
and  not  being  moved  by  any  improper  motive,  she  cannot  be 
said  to  have  colluded  with  the  respondent  so  as  to  prevent  her 
obtaining  the  decree  of  this  Court. 

“Collusion  may  be  defined  as  an  improper  act  done,  or  an 
improper  refraining  from  doing  an  act,  for  a dishonest  purpose. 
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“By  the  light  of  this  definition,  I find  that  there  has  been 
nothing  which  amounts  to  collusion  in  the  present  case.” 

Also  the  following  extract  from  Rayden  on  Divorce,  2nd  ed., 
p.  109: 

“A  request  by  a wife  to  a husband  to  furnish  her  with  such 
evidence  of  adultery  as  will  enable  her  to  present  a petition, 
will  not  be  regarded  as  collusive  unless  it  amounts  to  a sugges- 
tion that  the  husband  should  commit  adultery  in  order  that 
the  wife  may  gain  her  freedom;  and  it  would  seem  that  an  agree- 
ment is  not  necessarily  collusive,  even  though  it  involves  mone- 
tary conditions  and  also  an  offer  by  a guilty  husband  to  supply 
the  wife  with  information  as  to  his  misconduct,  if  she  will  agree 
to  present  a suit  for  dissolution  of  marriage.” 

The  authorities  cited  for  the  foregoing  are  Laidler  v.  Laidler, 
(1920),  36  T.L.R.  510,  and  Scott  v.  Scott,  [1913]  P.  52. 

In  my  opinion,  in  view  of  these  and  the  other  cases  to  which 
I have  referred,  the  authority  of  the  case  of  Churchward  v. 
Churchward  and  Holliday  {suyrcC  has  been  considerably  de- 
parted from.  I refer  also  to  Malley  v.  Malley  (1909),  25  T.L.R. 
662. 

A discussion  of  the  considerations  of  public  policy  involved 
in  divorce  cases  is  found  in  Sharman  v.  The  King’s  Proctor, 
[1936]  3 D.L.R.  90,  and  is  referred  to  in  Howe  v.  Howe  et  al., 
[1937]  O.R.  57. 

Undoubtedly  both  defendants,  the  husband  and  the  co-res- 
pondent, desire  that  a decree  of  divorce  shall  be  granted  to  the 
plaintiff.  The  authorities  are  all  agreed  that  this  is  not  a ground 
for  refusing  a divorce. 

Another  point  upon  which  the  authorities  are  agreed  is  that, 
if  the  Court  is  of  opinion  that  there  is  an  agreement  between 
the  parties  that  a divorce  shall  be  had  under  circumstances  which 
defeat  the  action,  yet  provided  the  act  of  adultery  is  established 
to  have  taken  place  without  procurement  or  connivance  of  the 
plaintiff,  such  plaintiff  has  only  to  terminate  the  agreement, 
commence  a new  action  and  is  entitled  to  succeed  therein  upon 
proof  of  the  same  act  or  acts  of  adultery. 

This,  in  my  view,  at  least  makes  it  desirable  that  the  Court 
shall  be  convinced  there  is  something  improper  in  the  conduct 
of  the  parties  beyond  a common  desire  that  the  marriage  shall 
be  dissolved,  before  a decree  is  refused. 
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It  is  clear  from  the  comments  of  the  learned  trial  Judge 
that  he  was  satisfied  that  the  facts  of  this  case  had  been  honestly 
and  fully  stated  to  the  Court.  That  being  so,  what  misconduct 
is  there  on  the  part  of  the  plaintiff  in  this  action  to  disentitle 
her  to  relief?  I can  find  none. 

In  addition  to  the  facts  already  stated,  it  was  proved  that 
the  plaintiff  and  the  male  defendant  were  married  on  July  25th, 
1912,  at  Hamilton,  Ontario.  In  June,  1922,  the  parties  to  the 
marriage  separated  and  have  not  cohabited  since  that  time. 
There  was  no  issue  of  the  marriage.  In  1922,  the  defendants 
took  up  residence  together  and  have  continued  to  so  reside  at 
the  City  of  Hamilton,  and  on  October  20th,  1932,  a child  was 
born  to  the  two  defendants. 

The  additional  facts  stated  to  the  Court  I have  already  quoted 
from  the  oral  judgment  of  the  learned  trial  Judge,  but  it  further 
appears  that  after  the  action  was  begun  the  plaintiff  was  in- 
formed by  a solicitor  (not  her  solicitor  on  the  record)  that  she 
was  entitled  to  alimony  in  addition  to  a decree  for  divorce, 
whereupon  she  instructed  her  solicitor  to  assert  her  claim  in 
the  action  for  the  alimony  to  which  she  was  entitled.  The  result 
of  this  was  that  the  male  defendant  agreed  to  pay  a lump  sum 
in  lieu  of  alimony.  I would  regard  this  circumstance  as  the 
strongest  evidence  that  there  was  no  improper  collusive  agree- 
ment between  the  parties. 

In  my  opinion  it  is  clear  that  the  plaintiff  is  entitled  to  the 
relief  claimed,  and  that  there  should  be  judgment  nisi  for  dis- 
solution of  the  marriage  set  forth  in  the  pleadings,  with  costs 
of  the  action  and  of  the  appeal. 


Appeal  allowed. 
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[COURT  OF  APPEAL.] 

Harley  et  aL  v.  The  Bank  of  Toronto, 

Bills  and  notes — Cheque  payable  to  a named  existing  person — Forged 
endorsement — Whether  payee  of  cheque  fictitious  person  so  that 
cheque  could  be  treated  as  payable  to  bearer  by  virtue  of  sec.  21(5) 
of  The  Bills  of  Exchange  Act,  R.S.C.  1927,  ch.  16. 

Where  there  is  a real  drawer  of  a cheque  who  has  designated  an  exist- 
ing person  as  the  payee  of  the  cheque  and  where  the  drawer  intends 
that  the  person  named  as  payee  should  in  fact  be  the  payee,  the 
payee  can  not  be  regarded  as  fictitious  so  as  to  enable  the  cheque  to  be 
treated  by  a holder  as  payable  to  bearer  within  sec.  21(5)  of  The 
Bills  of  Exchange  Act,  R.S.C.  1927,  ch.  16. 

Hence,  where  a cheque  was  drawn  payable  to  an  existing  person  as 
payee  and  that  person  was  intended  by  the  drawer  to  be  the  payee, 
and  where  the  name  of  the  payee  was  forged  on  an  endorsement, 
it  was  held  that  a subsequent  holder  of  the  cheque  could  not  treat 
it  as  payable  to  bearer  and  that  the  forged  endorsement  was  entirely 
void  and  passed  no  title  to  the  cheque. 

An  action  brought  by  the  plaintiffs,  Harley,  Easton,  Fisher 
and  McDonagh,  in  the  County  Court  of  the  County  of  York 
against  The  Bank  of  Toronto  to  recover  the  sum  of  $970.00 
being  the  aggregate  amount  of  four  cheques  which  the  plaintiffs 
alleged  had  been  wrongfully  charged  to  the  plaintiffs’  account 
by  the  defendant  Bank.  By  a third  party  notice  the  defendant 
Bank  claimed  indemnity  from  The  Canada  Permanent  Mort- 
gage Corporation. 

The  action  was  tried  by  His  Honour  Judge  Macdonell,  of 
the  County  Court  of  the  County  of  York,  without  a jury  at 
Toronto. 

H.  C.  Walker,  for  the  plaintiff. 

J.  W.  Pickup,  K.C.,  for  the  defendant. 

J.  R.  Cartwright,  K.C.,  for  the  third  party. 

April  2nd,  1937.  His  Honour  Judge  Macdonell: — There  is 
little  or  no  conflict  on  the  facts  in  this  case,  but  some  interesting 
points  of  law  are  raised. 

Some  time  prior  to  September,  1934,  one  Jones  was  employed 
by  Messrs.  Thomson  and  McKinnon,  a Arm  of  stockbrokers, 
carrying  on  business  in  the  City  of  Toronto.  At  the  same  time 
one  R.  J.  Cutten  had  office  space  with  the  same  Arm,  where 
he  carried  on  operations  on  the  grain  market.  It  appears  that 
Jones  had  nothing  to  do  with  the  trading  transactions  of  Cutten 
but  he  occasionally  acted  as  a stenographer  for  him,  although 
this  was  not  his  regular  work.  Cutten  it  seems  was,  and  is, 
well-known  among  stockbrokers  as  a large  trader  upon  the 


C.C.  Harley  v*  Bank  of  Toronto*  His  Hon.  Judge  Macdonell  101 

grain  markets,  as  was  his  brother,  the  late  A.  W.  Cutten,  of 
Chicago,  with  whom  it  was  supposed  that  he  was  associated  in 
various  transactions. 

Jones  having  represented  to  Harley,  a partner  of  the  plaintiff 
firm,  who  are  also  stockbrokers,  that  he  had  been  handling 
Cutten’s  business  and  was  in  a position  to  have  some  of  it  trans- 
ferred to  the  plaintiff  firm,  was,  on  September  10th,  1934,  taken 
into  the  employ  of  the  plaintiffs  as  a “customer’s  man”.  At  first 
there  was  no  sign  of  any  business  from  Cutten,  although  Jones 
stated  when  inquiries  were  made  by  partners  of  the  plaintiff 
firm  that  he  was  working  on  the  matter  and  expected  early 
success.  On  January  15th,  1935,  Jones  gave  to  the  plaintiffs 
the  welcome  news  that  he  had  received  an  order  from  Cutten. 
He  stated,  however,  that  Cutten  did  not  wish  to  trade  in  his 
own  name  and  suggested  that  the  account  be  opened  with  a 
number,  instead  of  a name,  to  denote  the  customer.  Jones  was 
told  that  he  should  obtain  a written  authority  from  Cutten  for 
this,  which  he  said  he  would  do.  Later  he  said  he  had  obtained 
this  authority  and  placed  it  in  the  files,  which  was  not  true. 
Some  time  later  another  account  under  the  name  of  “Canadian 
Commodity”  was  opened  by  Jones,  which  he  said  was  for  R. 
J.  Cutten.  The  approval  of  a partner  of  the  plaintiffs  was 
necessary  when  a new  account  was  opened,  but  of  course  in 
the  case  of  Cutten,  this  approval  was  readily  given.  Jones  was 
not  allowed  to  trade  himself,  according  to  the  rules  of  the 
plaintiffs. 

The  accounts  were  not  very  active,  but  a number  of  trans- 
actions did  go  through.  From  the  time  when  they  were  opened 
down  to  the  month  of  December,  1935,  the  operations  were 
apparently  successful,  and  from  time  to  time  Jones  represented 
that  he  had  received  requests  from  Cutten  for  cheques  to  cover 
the  credit  balances  in  the  accounts.  In  each  case,  these  cheques 
were  duly  made  out  by  the  office  manager  of  the  plaintiffs,  after 
verifying  from  the  margin  clerk  the  fact  that  the  moneys  were 
properly  to  the  credit  of  the  accounts,  and,  upon  presentation 
to  a partner  of  the  firm,  were  signed. 

It  should  be  explained  here  that  the  trading  was  of  a some- 
what unusual  nature.  It  seems  that  grain  brokers  do  not  as  a 
rule  require  any  margin  for  their  transactions,  as  was  explained 
by  Mr.  Harley  in  his  evidence,  and  a trader  is  given  what  is 
known  as  “trading  privileges”.  No  margin  is  needed  until  the 
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market  gets  close  and  there  is  a danger  that  grain  might  have 
to  be  delivered. 

In  December,  1935,  there  was  a jump  in  the  grain  market 
and  it  became  necessary  to  obtain  some  margin  for  the  ac- 
counts. Harley  went  to  Jones  and  asked  for  some  margin  from 
Cutten.  Jones  replied  that  Cutten  was  going  to  cover  and  buy 
some  more  grain  in  Chicago,  and  that  A.  W.  Cutten  was  send- 
ing a cheque  for  $75,000.00  as  margin.  When  this  was  not 
forthcoming,  Harley  got  in  touch  with  Cutten  and  found  that 
he  knew  nothing  whatever  about  any  of  the  transactions,  and 
had  never  had  dealings  of  any  kind  with  Jones. 

None  of  the  partners  of  the  plaintiff  firm  had  ever  seen 
either  of  the  Cuttens.  They  were,  however,  well-known  to  them 
and  to  their  office  manager  by  name,  and  as  large  traders  on 
the  grain  market,  and  of  course  it  was  also  known  that  R.  J. 
Cutten  living  in  Toronto,  was  located  in  Messrs.  Thomson  and 
McKinnon’s  office,  and  that  A.  W.  Cutten  lived  in  Chicago, 
where  he  was  a prominent  man. 

Upon  receipt  of  the  various  cheques,  which  were  put  in  as 
exhibits  at  the  trial,  Jones  forged  the  signature  of  R.  J.  Cutten, 
added  his  own  signature,  and  presented  the  cheques  for  payment 
to  the  third  party,  who  duly  honoured  them.  The  cheques  were 
then  forwarded  to  the  defendant  bank,  where  the  various 
amounts  were  credited  to  the  account  of  the  third  party  and 
debited  to  the  account  of  the  plaintiffs,  as  both  these  concerns 
carried  accounts  with  it  at  its  main  branch  in  Toronto. 

It  is  a little  difficult  to  decide  the  date  when  the  above  state 
of  affairs  was  brought  to  the  notice  of  the  defendant.  On  a 
date  which  seems  to  have  been  the  17th  of  December,  Harley 
telephoned  to  the  manager  of  the  defendant’s  branch  and  told 
him  that  Jones  had  got  into  trouble  for  forging  endorsements 
on  certain  cheques  cashed  through  the  third  party  and  drawn 
on  the  defendant.  No  further  particulars  were  given.  The 
manager  at  once  called  the  assistant  manager,  who  immediately 
called  the  office  manager  and  treasurer  of  the  third  party,  and 
passed  along  the  information  then  available.  The  manager  also 
said,  and  his  evidence  was  not  contradicted,  that  the  office  man- 
ager of  the  third  party  called  at  the  bank  a day  or  so  later 
before  any  written  notice  was  received,  and  talked  the  matter 
over.  On  the  21st  day  of  December,  written  notices,  with  full 
particulars  of  the  forgeries,  were  sent  by  the  plaintiffs  to  both 
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the  defendant  and  the  third  party,  as  well  as  to  Jones.  Still 
later  the  office  manager  for  the  third  party  called  at  the  bank, 
and  the  matter  was  discussed  fully  in  the  light  of  the  informa- 
tion contained  in  the  notice. 

It  should  also  be  mentioned  that  the  forged  cheques  were 
in  each  case  returned  by  the  defendant  to  the  plaintiffs,  to- 
gether with  other  vouchers  and  cheques  drawn  by  the  plaintiffs 
upon  the  defendant.  At  the  time  the  cheques  were  handed  over 
a receipt  form  (exhibit  18)  was  delivered  to  the  bank.  Later, 
further  forms  covering  the  cheques  and  verifying  the  bank  bal- 
ance from  time  to  time  were  signed  by  authorized  signing  officers 
of  the  plaintiffs,  and  were  delivered  to  the  bank  (exhibit  17). 

The  plaintiffs  claim  judgment  for  the  sum  of  $970.00,  being 
the  aggregate  amount  of  the  forged  cheques.  The  defendant 
denies  liability  to  the  plaintiffs,  and  has  brought  in  the  third 
party,  claiming  indemnity  in  case  it  should  be  found  liable. 

Counsel  for  the  defendant  and  the  third  party  first  of  all 
argued  that  Cutten  should  be  regarded  as  a fictitious  or  non- 
existing person,  and  that,  applying  the  provisions  of  The  Bills 
of  Exchange  Act,  R.S.C.  1927,  ch.  16,  sec.  21(5),  the  defendant 
was  entitled  to  treat  the  cheques  as  payable  to  bearer.  They 
further  contended  that  the  decision  of  the  House  of  Lords  in 
the  famous  case  of  Bank  of  England  v.  Vagliano  Bros.,  [1891] 
A.C.  107,  is  applicable  to  this  case. 

It  is  quite  true  that  in  the  Vagliano  case  the  House  of  Lords 
decided  that  the  payees  might  be  said  to  be  fictitious,  even 
though  they  were  in  fact  real  persons,  but  were  persons  who 
had  not,  and  never  were  intended  by  the  drawer  to  have,  any 
rights  arising  out  of  the  documents,  and  where  the  names  were 
inserted  as  a mere  pretence,  or  to  quote  the  words  of  Lord 
Herschell  in  that  case  (p.  153) : 

“It  seems  to  me,  then,  that  where  the  name  inserted  as  that 
of  the  payee  is  so  inserted  by  way  of  pretence  only,  it  may, 
without  impropriety,  be  said  that  the  payee  is  a feigned  or  pre- 
tended, or,  in  other  words,  a fictitious  person.” 

I think  it  is  clear,  however,  that  the  facts  in  each  particular 
case  must  be  looked  at  to  see  whether  in  truth  the  payee  may 
be  said  to  be  a fictitious  person.  The  facts  in  the  case  at  bar 
are  so  different  from  the  facts  of  the  Vagliano  case  that  it 
would  be  idle  for  me  to  set  out  the  differences  in  detail.  They 
are  almost  the  same,  however,  as  the  facts  in  the  later  case  of 


104 


Ontario  Reports. 


[1938] 


North  and  South  Wales  Bank  Ltd.  v.  Macbeth  and  Irvine,  [1908] 
A.C.  137,  at  139  and  141,  and  it  seems  to  me  that  the  reasoning 
in  that  case  is  applicable.  Lord  Loreburn  L.C.,  at  p.  139,  ad- 
opting the  language  of  Bray  J.,  says: 

“It  seems  to  me  that  when  there  is  a real  drawer  who  has 
designated  an  existing  person  as  the  payee,  and  intends  that 
that  person  should  be  the  payee,  it  is  impossible  that  the  payee 
can  be  fictitious.” 

The  only  essential  difference  between  the  facts  in  the  case  at 
bar  and  the  facts  in  the  case  just  referred  to  is  that  in  the  case  at 
bar  it  was  an  employee  of  the  customer  who  was  the  author 
of  the  fraud.  But  this  was  also  so  in  the  case  of  Vinden  v. 
Hughes,  [1905]  1 K.B.  795,  where  it  was  held  that  under  the 
circumstances  of  that  case  it  was  impossible  to  come  to  the 
conclusion  that  the  plaintiffs  when  drawing  the  cheques  had 
used  the  names  as  pretence  only,  and  consequently  that  the 
payees  were  not  fictitious  persons,  and  that  the  fraudulent  en- 
dorsements by  the  plaintiffs’  clerk  were  no  authority  to  the 
defendant  to  hold  the  cheques  in  question.  The  words  of  War- 
rington J.,  at  p.  800,  are  particularly  applicable: 

“Independently  of  authority,  what  am  I to  say  is  meant  by 
'fictitious’?  It  seems  to  me  this  at  all  events  must  be  true.  It 
cannot  be  fictitious  in  the  abstract.  You  must  look  at  the  cir- 
cumstances of  the  particular  case,  and  say  whether  the  name 
of  the  person  inserted  in  the  bill,  is  the  name  of  a fictitious  per- 
son having  regard  to  all  those  circumstances.” 

Counsel  also  referred  to  the  case  of  Glutton  v.  George  Atten^ 
borough  & Son,  [1897]  A.C.  90,  but  it  is  clear  that  that  case 
should  be  distinguished  upon  the  ground  that  the  payee  was 
there,  a non-existing,  as  distinguished  from  a fictitious  person. 

There  would  be  little  difficulty  if  the  law  rested  as  stated 
above,  but  counsel  also  relied  upon  the  case  in  our  own  Courts 
of  London  Life  Insurance  Co.  v.  The  Molsons  Bank  (1904),  8 
O.L.R.  238.  In  that  case  the  Ottawa  agent  of  the  London  Life 
Insurance  Company  had  policies  issued  in  the  names  of  persons 
in  or  near  Ottawa  without  their  knowledge.  He  paid  the  prem- 
iums for  a time  and  at  different  times  sent  in  proofs  of  their 
death,  all  the  papers,  applications,  proofs,  claims,  etc.,  being 
forged  by  him.  The  company  sent  him  the  cheques  in  settle- 
ment, payable  to  the  order  of  the  respective  claimants,  drawn 
upon  the  Molsons  Bank  at  Ottawa.  He  obtained  the  money  by 
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forged  endorsements.  After  the  frauds  had  been  discovered  and 
he  had  been  convicted  of  the  forgeries,  the  company  sued  the 
bank  for  the  amount  of  the  cheques.  The  Court  of  Appeal  held 
that  the  payees  were  non-existing  persons,  although  there  were 
real  persons  of  the  same  names  in  or  near  Ottawa,  but  that  the 
company  had  made  their  cheques  payable  not  to  these  persons, 
but  to  the  fictitious  claimants  who  were  in  reality  no  other  than 
their  fraudulent  agent,  and  that  the  case  was  governed  by  the 
Vagliano  case  and  consequently  the  cheques  were  really  payable 
to  bearer. 

While  Mr.  Falconbridge,  in  the  second  edition  of  his  book  on 
Banking  and  Bills  of  Exchange  (p.  478),  questions  the  correct- 
ness of  this  decision  upon  the  ground  that  it  is  directly  in  conflict 
with  Vinden  v.  Hughes ^ [1905]  1 K.B.  795,  and  North  and  South 
Wales  Bank  v.  Macbeth  and  Irvine,  [1908]  K.C.  137,  it  is  not 
open  to  me  to  take  this  course,  as  I conclude  that  the  decision 
is  binding  upon  me. 

After  some  consideration,  however,  I have  come  to  the  con- 
clusion that  the  London  Life  case  may  be  distinguished  upon 
the  grounds  that  there  the  beneficiaries  to  whom  the  various 
cheques  were  payable  were  not  persons  known  to  the  company, 
whereas  in  the  case  at  bar,  R.  J.  Cutten  was  well-known  to 
the  plaintiffs,  the  drawers  of  the  cheques,  who  actually  intended 
him  to  receive  the  money.  This  is  the  view  adopted  by  MacLaren 
on  Bills,  Notes  and  Cheques,  5th  edition,  p.  75,  For  illustration, 
Franklin  D.  Roosevelt,  the  President  of  the  United  States,  is 
known  to  me.  I might  be  induced  by  the  fraud  of  someone  to 
believe  that  I were  dealing  with  him.  While  it  is  true  that  I 
have  never  come  personally  in  contact  with  or  ever  seen  Franklin 

D.  Roosevelt,  surely  it  cannot  be  said  that  I do  not  know  him, 
and  that  if  I were  to  sign  a cheque  directing  my  bank  to  pay 
him  a sum  of  money  that  I did  not  intend  him  to  get  the  money, 
and  that  so  far  as  the  cheque  was  concerned  he  was  a fictitious 
person.  I cannot  think  so. 

So,  in  the  case  at  bar,  I feel  that  Cutten  was  a real  person, 
and  that  there  was  a real  mandate  to  the  defendant  to  pay  him 
the  money.  The  fact  that  the  transactions  giving  rise  to  the 
cheques  were  fictitious  has  nothing  to  do  with  the  case. 

Counsel  also  argued  that  Cutten  was  another  name  for  Jones, 
and  it  was  immaterial  who  the  payee  was,  so  long  as  it  was  the 
customer  who  was  dealing  with  the  plaintiffs.  I think  this  argu- 
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ment  also  fallacious.  Jones  was  not  allowed  to  trade  himself, 
and  it  is  clear  that  no  payment  of  money  would  have  been  made 
unless  it  was  believed  Cutten  was  the  actual  customer.  While 
it  is  true  that  the  real  Cutten  would  have  committed  a fraud 
if  he  had  cashed  the  cheques,  it  should  be  noted  that  in  all  the 
cases  above  cited  there  would  have  been  fraud  if  the  payees 
had  cashed  the  bills  of  exchange  in  question. 

I therefore  conclude  that  this  first  ground  of  defence  should 
fail. 

It  was  next  argued  that  the  plaintiffs  suffered  no  loss,  and 
that  therefore  they  should  not  be  allowed  to  recover  on  the 
theory  that  this  w^ould  result  in  an  unjust  enrichment,  and  coun- 
sel quoted  Jean  v.  Banque  Canadienne  Nationale  (1930),  69  Que. 
S.C.  66,  and  North  and  South  Wales  Bank  Ltd.  v.  Macbeth  and 
Irvine,  [1908]  A.C.  137,  at  141.  I adopt  the  view  of  the  judg- 
ment in  the  Irvine  case:  w^hether  the  plaintiffs  got  the  money, 
which  was  paid  to  Jones  by  the  third  party,  is  irrelevant.  As 
a matter  of  fact,  the  moneys  were  obtained  by  virtue  of  trans- 
actions carried  on  by  Jones  at  the  plaintiffs’  risk,  and  it  may 
well  be  that  they  suffered  considerable  loss  on  other  transactions 
carried  on  by  him. 

It  is  next  necessary  for  me  to  consider  the  defence  which 
was  raised  at  the  trial  by  w^ay  of  amendment.  It  is  contended 
that  the  forged  cheques,  after  having  been  paid  by  the  defen- 
dant, were  returned  to  the  plaintiffs,  together  with  statements 
of  account  showing  the  plaintiffs’  balances  with  the  defendant, 
and  that  the  plaintiffs  from  time  to  time  acknowledged  the  cor- 
rectness of  the  said  balances  and  that  the  cheques  were  authentic, 
and  that  the  account  between  the  parties  was  conclusively  settled. 
In  connection  with  this  defence,  the  receipt  form  (exhibit  18) 
and  what  might  be  called  an  acknowledgment  form  (exhibit  17) 
were  relied  upon.  It  was  not  seriously  argued  that  the  receipt 
form  had  any  effect.  The  acknowledgment  forms,  six  of  which 
(duly  signed  by  the  proper  officers  of  the  plaintiff  firm)  make 
up  exhibit  17,  read  as  follows: 

'‘Form  115a. 

Receipt  for 
pass  book 
and  vouchers. 

The  Bank  of  Toronto. 

19 


c.c.  Harley  v*  Bank  of  Toronto*  His  Hon.  Judge  Macdoneil  107 

Received  from  the  Bank  of  Toronto,  Toronto  Branch,  state- 
ment of  account  at  close  of  business 19 , 

showing  a balance  in  favour  of  the  undersigned  of  $ , 

together  with  vouchers  for  all  amounts  debited  therein,  and 
the  undersigned  acknowledges  such  statement  to  be  correct  and 
such  vouchers  authentic. 

Important : 

Please  have  signed  by  authorized 
officers  and  return  promptly.” 

After  careful  consideration  of  the  authorities,  I have  come 
to  the  conclusion  that  there  is  no  essential  difference  between 
the  situation  in  this  case  and  that  dealt  with  in  the  cases  of 

R.  V.  Bank  of  Montreal  (1906),  11  O.L.R.  595,  and  Agricultural 
Investment  Co.  v.  The  Federal  Bank  (1880),  45  U.C.Q.B.  214 
(affirmed  on  appeal  (1881),  6 O.A.R.  192). 

The  law  as  stated  in  the  judgment  of  the  trial  Judge  in  the 
latter  case,  Hagarty  C.J.,  at  p.  220,  is  as  follows: 

“I  cannot  see  that  the  return  of  the  cheques  each  month, 
and  the  acceptance  of  them  as  vouchers  for  payment,  can  bar 
the  plaintiffs’  claim.  We  all  understand  the  course  of  these 
monthly  quasi  settlements  between  bank  and  customer. 

“Each  party  acts  under  a mistake  of  facts,  viz.,  the  assump- 
tion of  a genuine  endorsement  by  the  payees  of  the  cheques. 

“When  the  forgery  is  discovered  the  customer  cannot  be 
declared  to  be  deprived  of  his  claim  simply  on  account  of  these 
monthly  settlements.  He  discovers  that  it  is  not  true  that  the 
bank  has  paid  money  on  his  order  as  is  claimed  in  their  account. 
He  may  (as  is  often  the  case)  be  wholly  ignorant  of  the  hand- 
writing of  the  payee,  and  may  never  have  seen  him.” 

It  is  true  there  are  a number  of  decisions  in  which  documents 
signed  by  the  customer  have  been  held  to  be  a binding  settle- 
ment, including  Columbia  Graphophone  Co.  v.  Union  Bank  of 
Can.  (1916),  38  O.L.R.  326;  Campbell  v.  Imperial  Bank  of  Can. 
(1924),  55  O.L.R.  318;  Stewart  v.  Royal  Bank  of  Can.,  [1930] 

S. C.R.  544;  Rutherford  v.  Royal  Bank  of  Can.,  [1932]  S.C.R. 
131,  13  C.B.R.  372.  In  each  of  these  cases,  however,  it  is  clear 
that  the  document  signed  was  an  express  contract  in  which  the 
customer  agreed,  within  a stated  period  of  time,  to  examine 
the  vouchers  and  notify  the  bank  of  any  error,  and  in  some  cases 
the  document  also  releases  the  bank  from  all  claims.  It  seems 
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to  me  obvious  that  the  documents  comprising  exhibit  17  have 
no  such  effect.  I find,  therefore,  that  this  defence  must  also  fail. 

There  remains  to  be  decided  the  issue  between  the  defendant 
and  the  third  party.  The  third  party  contended  that  sec.  50 
of  The  Bills  of  Exchange  Act,  R.S.C.  1927,  ch.  16,  has  not  been 
properly  complied  with,  in  that  no  notice  of  the  endorsements 
being  forged  was  given  to  it  within  the  time  and  in  the  manner 
mentioned  in  the  section.  Subsec.  3 of  sec.  50  reads  as  follows: 
“3.  Such  notice  of  the  endorsement  being  a forged  or  un- 
authorized endorsement  shall  be  given  within  a reasonable  time 
after  the  person  seeking  to  recover  the  amount  has  acquired 
notice  that  the  endorsement  is  forged  or  unauthorized,  and 
may  be  given  in  the  same  manner,  and  if  sent  by  post  may  be 
addressed  in  the  same  way,  as  notice  of  protest  or  dishonour 
of  a bill  may  be  given  or  addressed  under  this  Act.” 

Sec.  98  refers  to  the  giving  of  notice  of  dishonour.  It  pro- 
vides that  such  notice  may  be  given : 

in  writing  or  by  personal  communication  and  in  any 
terms  which  identify  the  bill  and  intimate  that  the  bill  has  been 
dishonoured  by  non-acceptance  or  non-payment.” 

Subsec.  2 of  sec.  98  provides : 

“2.  A misdescription  of  the  bill  shall  not  vitiate  the  notice 
unless  the  party  to  whom  the  notice  is  given  is  in  fact  misled 
thereby.” 

I have  no  hesitation  in  finding  on  the  facts  that  a sufficient 
notice  under  the  circumstances  was  given  within  a reasonable 
time  after  the  plaintiffs  had  acquired  notice  of  the  forged  en- 
dorsements in  this  case,  and  that  the  statute  was  sufficiently 
complied  with.  I think  it  is  clear  that  both  the  plaintiffs  and 
the  defendant  endeavoured  to  pass  on  all  information  at  the 
moment  it  was  received,  to  the  best  of  their  ability,  and  it  is 
obvious  that  the  third  party  was  in  no  way  prejudiced  or  dam- 
aged by  delay  after  the  facts  were  discovered. 

In  the  result,  there  will  be  judgment  in  favour  of  the  plain- 
tiffs for  the  amount  claimed  against  the  defendant,  with  costs 
on  the  Supreme  Court  scale.  There  will  also  be  judgment  in 
favour  of  the  defendant  against  the  third  party  for  the  amount 
ordered  to  be  paid  by  the  defendant,  including  costs,  together 
with  the  costs  of  the  third  party  procedure,  also  on  the  Supreme 
Court  scale. 
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I should  like  to  add  that  I am  not  sorry  to  have  arrived  at 
this  conclusion.  The  cheques  in  question  were  not,  as  would 
usually  happen,  put  through  the  bank  account  of  the  payee. 
Jones  intervened  as  an  endorser.  It  seems  to  me  that  the  third 
party  chose  to  accept  Jones’  guarantee  of  the  prior  endorsement, 
and  having  assumed  that  responsibility,  is  properly  called  upon 
to  bear  the  loss. 

The  Canada  Permanent  Mortgage  Corporation,  third  party, 
appealed  to  the  Court  of  Appeal  from  the  judgment  of  His 
Honour  Judge  Macdonell. 

September  20th  and  21st,  1937.  The  appeal  was  heard  by 
Latchford  C.J.A.,  Middleton  and  Masten  JJ.A. 

J.  R.  Cartwright,  K.C.,  for  the  third  party,  appellant,  con- 
tended that  the  name  “R.  J.  Cutten”  inserted  on  the  cheques 
in  question  as  payee,  was  that  of  a fictitious  or  non-existing 
person  within  the  meaning  of  sec.  21(5)  of  The  Bills  of  Ex- 
change Act,  R.S.C.  1927,  ch.  16,  and  that  accordingly  the 
cheques  could  properly  be  treated  as  payable  to  bearer:  London 
Life  Insurance  Co.  v.  The  Molsons  Bank  (1904),  8 O.L.R.  238. 
North  and  South  Wales  Bank  Ltd.  v.  Macbeth  and  Irvine,  [1908] 
A.C.  137,  is  distinguishable  on  the  facts,  in  as  much  as  there 
the  payee  was  known  personally  to  the  fraudulent  party,  whereas 
in  the  case  at  hand  no  one  in  the  plaintiff  company  knew  the 
real  R.  J.  Cutten,  and  when  signing  the  cheques  they  were  con- 
cerned only  with  the  balance  in  the  account  and  not  with  the 
customer’s  identity.  Reference  to  Bank  of  England  v.  Vagliano 
Bros.,  [1891]  A.C.  107. 

In  the  alternative  the  name  ‘‘R.  J.  Cutten”  was  simply  an 
alias  for  the  fraudulent  party  Jones,  and  therefore  the  bank 
was  legally  entitled  to  make  payment  to  him.  Also  since  these 
cheques  represent  money  won  by  Jones  on  the  stock  market 
the  plaintiff  company  has  suffered  no  loss  and  therefore  it 
would  be  an  unjust  enrichment  if  the  Court  were  to  aid  them 
to  recover  the  money  from  the  bank.  Reference  to  Jean  v. 
Banque  Canadienne  Nationale  (1930),  69  Que.  S.C.  66.  In  any 
event  the  plaintiff  company  is  estopped  from  bringing  this  action 
because  after  the  cheques  in  question  had  reached  the  bank 
they  were  returned  to  the  plaintiff  who  accepted  them  as  authen- 
tic: Halsbury,  2nd  ed.,  vol.  13,  p.  480;  Columbia  Graphophone 
Co.  v.  Union  Bank  of  Can.  (1916) , 38  O.L.R.  326. 
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J.  W.  Pickup,  K.C.,  for  the  defendant,  respondent,  agreed  with 
the  arguments  advanced  by  counsel  for  the  appellant  that  the 
defendant  bank  was  not  liable,  but  submitted  that  since  proper 
notice  had  been  given,  the  bank  was  in  any  event  entitled  to 
judgment  over  against  the  third  party. 

H.  C.  Walker,  K.C.,  for  the  plaintiffs,  respondents,  argued 
that  the  cheques  in  question  were  not  payable  to  a fictitious 
person,  and  were  not  therefore  payable  to  bearer.  In  deciding 
this  point  only  the  intention  of  the  drawer  is  relevant  and  here 
the  drawers  thought  that  they  were  dealing  with  the  real  R. 
J.  Cutten.  Accordingly  the  Vagliano  case  (supra)  is  distinguish- 
able because  there  the  drawer’s  name  was  forged  as  well  as 
that  of  the  payee.  The  case  at  bar  is  directly  covered  by  North 
and  South  Wales  Bank  Ltd.  v.  Macbeth  and  Irvine,  supra,  which 
in  effect  overrules  London  Life  Insurance  Co.  v.  Molsons  Bank, 
supra.  Reference  to  Falconbridge,  Banking  and  Bills  of  Ex- 
change, 2nd  ed.,  p.  479;  Agricultural  Savings  and  Loan  Associa- 
tion V.  Federal  Bank  (1881),  6 O.A.R.  192;  Vinden  v.  Hughes, 
[1905]  1 K.B.  795;  Goldman  v.  Cox  (1924),  40  T.L.R.  744. 

The  plaintiffs  are  not  estopped  by  the  receipts  given  by 
them  for  bank  statements  and  vouchers.  Such  acknowledgments 
are  based  upon  the  assumption  that  the  bank  has  paid  the  pro- 
per persons  and  are  not  conclusive.  Reference  to  Agricultural 
Savings  and  Loan  Association  v.  Federal  Bank  (1881),  6 O.A.R. 
192,  at  200;  R.  v.  Bank  of  Montreal  (1906),  11  O.L.R.  595,  at  606. 

Cartwright,  K.C.,  in  reply.  The  principle  in  the  case  of 
North  and  South  Wales  Bank  Ltd.  v.  Macbeth  and  Irvine,  supra, 
cannot  be  applied  here.  The  London  Life  Insurance  Co.  v.  Mol- 
sons Bank  case,  supra,  decided  that  on  facts  such  as  these  the 
Vagliano  case,  supra,  must  govern.  The  plaintiffs  were  negli- 
gent in  allowing  an  elaborate  fiction  to  be  built  up  on  their  books 
for  a long  period  of  time.  In  any  event  the  plaintiffs  are  estopped 
because  their  returning  of  the  receipts  caused  a change  in  the 
defendant  bank’s  position. 

Cur.  adv.  vult. 

March  10th,  1938.  The  judgment  of  the  Court  was  delivered 
by  Hasten  J.A.: — This  is  an  appeal  by  the  Canada  Permanent 
Mortgage  Corporation  from  the  judgment  of  Judge  Macdonell 
sitting  in  the  County  Court  of  the  County  of  York  whereby 
he  adjudged  that  the  plaintiffs  do  recover  from  the  defendant 
The  Bank  of  Toronto  the  sum  of  $1,055.90  with  costs  and  that 


C.A. 


Harley  v*  Bank  of  Toronto* 


Hasten  J.A.  Ill 


the  said  defendant  do  recover  over  from  the  third  party  the 
Canada  Permanent  Mortgage  Corporation  the  said  sum  of  $1,- 
055.90  together  with  costs  as  in  the  said  judgment  provided. 

The  facts  are  fully  stated  in  the  judgment  below,  and  I refer 
to  them  only  so  far  as  is  essential  to  an  understanding  of  the 
following  reasons. 

The  claim  is  for  recovery  of  the  amount  of  four  cheques 
issued  by  the  plaintiffs  payable  to  the  order  of  one  R.  J.  Cutten 
and  paid  by  the  defendant  bank  on  a forged  endorsement.  These 
cheques  represent  the  profits  on  four  grain  speculations  con> 
ducted  through  the  plaintiffs  as  brokers.  These  speculations 
were  not  in  fact  originated  or  conducted  by  or  with  the  know- 
ledge of  R.  J.  Cutten  (who  was  a well-known  grain  speculator) 
but  by  one  Jones,  an  employee  of  the  plaintiffs  who  deceived 
the  plaintiffs  into  supposing  that  the  operations  were  those  of 
Cutten,  introduced  as  a customer  by  him  (Jones).  On  receiving 
the  cheques  from  the  plaintiffs,  Jones  forged  Cutten’s  endorse- 
ment and  received  from  the  defendant  bank  the  proceeds.  The 
essential  and  crucial  facts  are  that  Cutten  is  a real  existing 
person  and  that  the  plaintiffs  had  been  seeking  him  as  a client, 
and  on  issuing  the  cheques,  they  thought  they  were  dealing  with 
Cutten,  though  Cutten  himself,  as  above  stated,  was  wholly  un- 
conscious of  the  speculations  in  question. 

This  is  an  appeal  where  neither  moral  nor  ethical  considera- 
tions are  relevant  to  its  determination.  It  depends  neither  on 
the  principles  of  contract  nor  of  tort  but  solely  on  the  interpre- 
tation of  sec.  21(5)  of  The  Bills  of  Exchange  Act,  R.S.C.  1927, 
ch.  16,  which  enacts  as  follows: 

“5.  Where  the  payee  is  a fictitious  or  non-existing  person 
the  bill  may  be  treated  as  payable  to  bearer.” 

The  sole  duty  of  the  Court  is  to  apply  to  the  facts  of  the 
present  case  the  law  enacted  by  Parliament  and  so  to  adjudicate 
whether  or  not  the  cheques  here  in  question  were  payable  to  a 
“fictitious  person”  and  therefore  were  payable  to  bearer.  The 
statute  as  above  quoted  is  identical  with  the  clause  in  the  English 
Bills  of  Exchange  Act,  sec.  7(3),  and  the  decisions  of  the  House 
of  Lords  on  that  section  are  consequently  binding  on  this  Court. 

At  the  conclusion  of  the  argument  I was  inclined  to  the 
view  that  the  present  case  was  not  distinguishable  on  its  facts 
from  the  decision  of  this  Court  in  the  case  of  London  Life  In- 
surance Co.  V.  The  Molsons  Bank  (1904),  8 O.L.R.  238.  It 
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seemed  to  me  that  that  case  had  not  been  expressly  overruled 
and  that  it  determined  that  the  circumstances  which  existed 
in  that  case  and  which  are  substantially  identical  with  those 
of  the  present  case  were  governed  by  the  principle  established 
by  the  decision  of  the  House  of  Lords  in  the  Vagliano  case, 
[1891]  A.C.  107. 

Since  the  argument,  my  study  of  the  cases  determined  in 
the  English  Courts  subsequent  to  the  decision  of  the  London 
Life  case  in  1904,  has  convinced  me  that  the  principle  of  the 
Vagliano  case  is  not  applicable  to  the  facts  of  the  present  case 
but  rather  that  the  principle  stated  by  Loreburn  L.C.  in  North 
and  South  Wales  Bank  Limited  v.  Macbeth  and  Irvine,  [1908] 
A.C.  137,  where  he  adopts  and  confirms  the  words  of  Bray  J. 
govern.  It  is  there  said,  at  p.  139:  “I  adopt  the  language  of 

Bray  J.:  ‘It  seems  to  me  that  when  there  is  a real  drawer 

who  has  designated  an  existing  person  as  the  payee,  and  intends 
that  that  person  should  be  the  payee,  it  is  impossible  that  the 
payee  can  be  fictitious.’  ” 

The  cases  subsequent  to  the  Vagliano  case  clearly  mark  the 
difference  that  is  likely  to  arise  between  the  case  of  a bill  of 
exchange  and  a cheque,  and  the  distinction  is  well  indicated  in 
Falconbridge  on  Banking  and  Bills  of  Exchange,  5th  ed.  at  p.  643. 
I should  add  that  in  reaching  my  conclusion  I have  been  very 
largely  influenced  by  the  reasoning  of  Warrington  J.  in  the  case 
of  Vinden  v.  Hughes,  [1905]  1 K.B.  795,  as  well  as  by  that  of 
Buckley  L.J.  in  Macbeth  v.  North  and  South  Wales  Bank,  [1908] 
1 K.B.  13.  In  the  present  case  there  is  no  doubt  that  there  was 
a real  drawer,  namely,  the  plaintiffs,  who  designated  R.  J.  Cut- 
ten  an  existing  person  as  the  payee,  and  intended  that  Cutten 
should  be  the  payee.  Consequently  it  is  impossible  that  Cutten 
can  be  regarded  as  a fictitious  or  non-existing  person  within  the 
meaning  of  the  statute.  The  cheques,  therefore,  cannot  be  treated 
as  payable  to  bearer.  The  forged  endorsement  therefore  did 
not  entitle  the  defendant  to  pay  the  amounts  of  the  cheques  and, 
accordingly,  the  defendant  is  liable  to  the  plaintiffs  for  the  loss 
that  has  been  sustained. 

The  appeal  should,  in  my  opinion,  be  dismissed  with  costs 
payable  by  the  appellant  to  the  respondents.  I can  find  no  basis 
on  which  to  sustain  the  appeal  of  the  third  party  against  liability 
to  the  defendant  either  on  the  ground  of  estoppel  or  otherwise. 
It  should  therefore  be  dismissed  with  costs. 

Appeal  dismissed  with  costs. 
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[COURT  OF  APPEAL.] 

Wiznoski  v.  Peteroff  et  aL 

Master  and  Servant — Injury  to  servant  in  course  of  employment — Appli- 
cation of  Part  II  of  The  Workmen’s  Compensation  Act,  R.S.O.  1927, 
ch.  179 — Particular  industry  withdrawn  by  Workmen’s  Compensa- 
tion Board  from  Part  I of  the  Act  because  not  more  than  five 
people  employed — Whether  Part  II  applicable  to  such  industry. 

Where  the  Workmen’s  Compensation  Board,  under  the  powers  con- 
ferred by  sec.  84(1)  of  The  Workmen’s  Compensation  Act,  R.S.O. 
1927,  ch.  179,  has  excluded  or  withdrawn  a particular  industry  from 
schedule  1 of  the  Act  because  of  the  fact  that  not  more  than  a stated 
number  of  workmen  are  usually  employed  therein.  Part  II  of  the 
Act  then  becomes  applicable  to  the  workmen  employed  in  such  in- 
dustry. The  effect  of  Part  II  is  to  make  the  master  directly  liable 
to  the  servant  for  an  injury  sustained  by  the  servant  in  the  course 
of  his  employment,  notwithstanding  the  common  law  rules  as  to  vol- 
untary assumption  of  risk  and  as  to  the  non-liability  of  the  master 
to  a servant  for  the  negligence  of  a fellow  servant.  By  Part  II 
contributory  negligence  on  the  part  of  the  servant  is  reduced  from 
a defence  to  a factor  to  be  considered  in  assessing  the  damages: 
see  secs.  119  to  121  of  the  Act. 

An  appeal  by  the  defendants  from  a judgment  of  Henderson 
J.A.  whereby  the  plaintiff  was  awarded  damages  in  the  sum  of 
$2,500.00. 

February  1st,  1938.  The  appeal  was  heard  by  Latchford 
C.J.A.,  Middleton  and  Hasten  JJ.A. 

W.  8.  Sewell,  for  the  defendants,  appellants. 

H.  A.  Rose,  K.C.,  and  H.  A.  C.  Rose,  for  the  plaintiff,  re- 
spondent. 

March  11th,  1938.  Middleton  J.A.: — An  appeal  by  the  de- 
fendants from  the  judgment  of  the  Honourable  Mr.  Justice 
Henderson  in  an  action  tried  before  him  at  Welland  on  the  22nd 
and  23rd  November,  1937. 

This  is  an  action  brought  by  Peter  Wiznoski,  a young  man 
of  twenty-one  years  of  age,  under  the  provisions  of  The  Work- 
men’s Compensation  Act,  R.S.O.  1927,  ch.  179,  to  recover  dam- 
ages for  an  injury  sustained  by  him  while  removing  dough  from 
a mixing  machine  in  defendants’  premises.  While  attempting  to 
remove  dough  as  instructed,  while  the  machine  was  in  operation, 
his  hand  was  caught  in  the  dough  and  his  arm  was  crushed 
between  the  revolving  and  stationary  parts  of  the  machine.  He 
received  painful  injuries  which  will  result  in  his  partial  perman- 
ent disability. 

The  learned  trial  Judge  dealt  in  an  entirely  satisfactory  way 
with  most  of  the  questions  argued  upon  this  appeal,  and  we 
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reserved  judgment  only  upon  the  questions  of  the  application 
of  The  Workmen’s  Compensation  Act  in  the  circumstances  here 
arising  and  upon  the  question  of  contributory  negligence. 

The  Workmen’s  Compensation  Board  has  held  that  the  plain- 
tiff is  not  entitled  to  compensation  under  Part  I of  the  statute. 
The  industry  is  a small  one  and  employs  less  than  five  altogether, 
and  therefore  does  not  come  within  the  main  provisions  of  the 
statute. 

Mr.  Sewell  argues,  with  much  force,  that  the  statute,  R.S.O. 
1927,  ch.  179,  sec.  117,  provides  that  Part  I shall  apply  only  to 
the  industries  mentioned  in  the  schedules,  and  that  Part  II  of 
the  Act  which  the  plaintiff  invokes,  applies  only  to  such  indus- 
tries as  to  which  Part  I does  not  apply.  The  word  “industries” 
as  urged  in  argument,  was  used  generically  and  covers  bakeries 
of  all  descriptions  under  class  15  of  the  schedule  to  the  Act. 
Mr.  Sewell  contends  that  inasmuch  as  bakeries  undoubtedly 
are  under  the  provisions  of  the  Act,  the  ruling  of  the  Board  and 
its  general  regulations  providing  that  small  industries  shall  not 
be  included,  leaves  the  small  industries  high  and  dry  subject  to 
the  operation  of  the  common  law,  for  sec.  118  is  only  made  to 
apply  to  industries  not  falling  within  Part  I. 

I think  this  argument  is  fallacious,  because  by  sec.  l(i)  of 
the  Act,  “industry”  is  defined  to  include  not  only  the  enumerated 
classes  of  industries,  but  establishments,  undertaking,  trade  and 
business;  that  is  to  say,  it  includes  not  only  the  generic  but 
the  specific. 

I am  greatly  confirmed  in  this  view  of  the  Statute  by  the 
learned  and  careful  reports  of  Sir  William  Meredith,  the 
draughtsman  of  the  Statute.  His  intention  undoubtedly  was  to 
classify  all  industries,  save  only  farming  and  domestic  and  menial 
services,  and  to  relieve  them  from  the  inadequate  protection  of 
the  common  law,  and  the  then  existing  Workmen’s  Compensa- 
tion Act.  Nothing  could  have  been  further  from  his  expressed 
intention  than  to  leave  those  employed  in  small  individual  fac- 
tories outside  the  scheme  of  this  legislation. 

All  those  who,  under  Part  I of  the  Act  contribute  to  the 
general  scheme  of  an  insurance  fund,  should  be  liable  through 
this  fund  and  those  who  are  not  liable  in  that  way  should  be 
left  to  the  modification  of  the  common  law  and  statutory  pro- 
visions found  in  Part  II. 
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The  workman  whose  case  fell  under  Part  II  was  deprived 
of  the  advantage  of  the  insurance  fund,  but  the  master  was 
made  directly  liable  to  him,  notwithstanding  the  provisions  of 
the  common  law  which  exempted  the  master  where  there  was 
contributory  negligence,  voluntary  assumption  of  the  risk  and 
the  negligence  was  the  negligence  of  a fellow  workman.  These 
and  other  provisions  no  longer  applied.  Contributory  negligence 
was  reduced  from  the  ranking  of  a defence  to  a factor  to  be 
considered  in  assessing  damages. 

Regarding  it  in  this  case  as  a factor  in  assessing  damages,  I 
am  unable  to  say  that  the  damages  awarded  are  too  large, 
having  regard  to  the  very  serious  injury  sustained  by  this  young 
man. 

Even  at  common  law  the  defective  system  made  the  master 
liable.  See  Wilson  d Clyde  Coal  Co.  v.  English ^ [1938]  A.C.  57. 

The  appeal  will  therefore  be  dismissed  with  costs. 

Hasten  J.A.: — This  is  an  appeal  by  the  defendants  (Elea 
Milanhoff  excepted)  from  a judgment  pronounced  by  Hender- 
son J.A.,  dated  November  3, 1937,  awarding  to  the  infant  plaintiff 
$2,500.00  as  damages  for  injuries  received  to  his  head  and  arm 
which  became  entangled  in  a dough  mixer  in  the  defendants’ 
bakery. 

The  facts  are  fully  and  accurately  set  forth  in  the  reasons 
of  my  brother  Middleton  which  I have  had  the  privilege  of  per- 
using, and  I need  not  here  repeat  them.  I am  clearly  of  opinion 
that  the  defendant  in  directing  the  plaintiff  to  remove  the  dough 
while  the  mixer  was  running  was  guilty  of  a wrong  toward  him. 
The  master  is  bound  to  indemnify  the  servant  from  the  conse- 
quences of  obedience  to  his  orders:  Beven  on  Negligence,  p.  655. 
I refer  also  to  Nash  v.  Cunard  Steamship  Co.  (1891),  7 T.L.R. 
597.  I am,  therefore,  of  the  opinion  that  the  defendant  is  liable 
and,  even  apart  from  Part  II  of  The  Workmen’s  Compensation 
Act,  the  doctrine  of  volenti  does  not  apply:  Smith  v.  Baker, 
[1891]  A.C.  325,  at  337,  and  cases  there  cited.  I agree  with 
my  brother  Middleton  that  this  case  falls  within  Part  II  of 
The  Workmen’s  Compensation  Act,  R.S.O.  1927,  ch.  179,  and 
my  reasons  are  as  follows : 

The  first  question  for  determination  is  whether  the  bakery 
in  question  is  an  “industry”  within  the  definition  of  that  term 
set  out  in  paragraph  l(i)  of  The  Workmen’s  Compensation  Act 
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which  enacts  as  follows:  “‘Industry’  shall  include  establish- 

ment, undertaking,  trade  and  business.”  I think  that  the  de- 
fendants’ ownership  and  conduct  of  the  bakery  in  question  is 
included  in  the  terms  “establishment,  trade  and  business”  and 
that  it  is  an  industry  within  the  general  definition  above  quoted. 

The  reason  why  this  particular  industry  does  not  fall  within 
Part  I of  the  Act  is  stated  to  us  to  be  that  not  more  than  five 
people  are  employed  in  it.  Sec.  84(1)  of  the  statute  confers 
on  the  Board  power  to  exclude  any  particular  industry  from  the 
provisions  of  Part  I.  That  section  is  in  the  following  terms: 

“84. — (1)  The  Board  may  in  the  exercise  of  the  powers  con- 
ferred by  the  next  preceding  section  withdraw  or  exclude  from 
a class  industries  in  which  not  more  than  a stated  number  of 
workmen  are  usually  employed  and  may  afterwards  add  them  to 
the  class  or  classes  from  which  they  have  been  withdrawn,  and 
any  industry  so  withdrawn  or  excluded  shall  not  thereafter  be 
deemed  to  be  included  in  Schedule  1,  but  no  withdrawal  or  ex- 
clusion under  the  authority  of  this  subsection  shall  have  the 
effect  of  excluding  any  industry  from  Schedule  2.” 

As  the  withdrawal  or  exclusion  of  this  industry  from  Part  I 
has  not  the  effect  of  excluding  the  industry  from  Schedule  2, 
I am  of  the  opinion  that  it  falls  within  the  words  of  sec.  118 
of  the  Act  which  reads  as  follows : 

“Subject  to  sec.  122  sections  119  to  121  shall  apply  only  to 
the  industries  to  which  Part  I does  not  apply  and  to  the  workmen 
employed  in  such  industries  . . .” 

This  appears  to  me  to  demonstrate  conclusively  that  Part  II 
applies  to  the  defendants  and  that  they  are  liable  under  sec.  119 
of  the  Act.  So  far  I am  in  full  agreement  with  the  conclusion 
of  my  brother  Middleton. 

On  the  hearing  of  the  appeal  I was  inclined  to  the  view  that 
it  was  possible  that  the  plaintiff  was  guilty  of  contributory 
negligence  in  removing  the  dough  from  the  machine  while  it 
was  in  motion,  and  as  it  did  not  appear  in  the  reasons  for  judg- 
ment whether  this  question  had  been  argued  and  judicially  de- 
termined, I thought  that  it  might  be  better  to  send  it  back  to 
the  trial  Judge  for  his  adjudication  on  that  question,  but,  having 
had  the  opportunity  of  conferring  with  my  brother  Henderson, 
I find  that  the  question  of  contributory  negligence  was  argued 
before  him  and  considered  by  him  at  the  trial  and  that  he  deter- 
mined that  under  all  the  circumstances  the  plaintiff  was  not 
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guilty  of  contributory  negligence.  I am  not  disposed  to  question 
that  finding  of  fact  and  I therefore  agree  that  the  appeal  should 
be  dismissed  with  costs. 

Latchford  C.J.A.: — I expressed  my  firm  opinion  at  the 
close  of  the  arguments  on  this  appeal  that  the  appeal  should  be 
dismissed  with  costs,  and  I have  had  no  reason  to  change  my 
mind. 

Appeal  dismissed  with  costs. 


[COURT  OF  APPEAL.] 

Re  Wright. 

Municipal  Corporations — Neglected  children — The  Children’s  Protection 
Act,  R.8.O.  1927,  ch.  279,  sec.  10,  as  amended  by  1937,  1 Geo.  VI, 
ch.  12,  sec.  13(1) — Residence  of  mother — Determination  of  question 
to  which  municipality  the  child  belongs — Exclusion  in  computation 
of  time  as  to  mother’s  residence  in  a municipality  of  the  period 
during  which  mother  was  an  inmate  of  an  institution. 

The  Children’s  Protection  Act,  R.S.O.  1927,  ch.  279,  sec.  10(3),  as 
amended  by  1937,  1 Geo.  VI,  ch.  72,  sec.  13(1),  provides  that  where 
a neglected  child  has  not  resided  in  any  municipality  in  Ontario  for 
one  year,  the  municipality  in  which  the  child’s  mother  has  last  re- 
sided for  one  year  at  any  time  since  the  birth  of  such  child  or  during 
the  period  of  five  years  before  the  birth  of  such  child,  shall  be  deemed 
to  be  the  municipality  to  which  the  child  belongs  for  the  purposes 
of  the  Act. 

Subsection  4 of  sec.  10  provides  that,  in  the  computation  of  the  time 
mentioned  in  subsec.  3 of  sec.  10  the  time  during  which  the  child  or 
its  mother  was  an  inmate  of  a children’s,  infants’,  maternity  or  other 
boarding  home,  a correctional  or  charitable  institution,  a hospital  or 
any  home  or  institution  for  custodial,  medical  or  other  care  or  super- 
vision shall  not  be  regarded. 

Held,  that  the  effect  of  subsec.  4 of  sec.  10  is  to  exclude  the  time  dur- 
ing which  the  mother  was  an  inmate  of  a public  institution  for  the 
purpose  of  computing  all  the  periods  mentioned  in  subsec.  3 of  sec.  10. 

An  appeal  by  the  City  of  Toronto  from  an  order  made  by 
the  Judge  of  the  Juvenile  Court  of  the  County  of  Ontario  under 
the  provisions  of  The  Children’s  Protection  Act,  R.S.O.  1927, 
ch.  279,  sec.  10,  as  amended,  whereby  the  City  of  Toronto  was 
declared  to  be  liable  for  the  maintenance  of  Richard  Allan 
Wright,  a neglected  infant  committed  to  the  custody  of  a Child- 
ren’s Aid  Society. 

November  4th,  1937.  The  appeal  was  heard  by  Latchford 
C.J.A.,  Middleton  and  Fisher  JJ.A. 

J.  P.  Kent,  K.C.,  for  the  City  of  Toronto,  appellant,  contended 
that  the  learned  trial  Judge  erred  in  his  interpretation  of  sec. 
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10(3)  of  The  Children’s  Protection  Act,  R.S.O.  1927,  ch.  279 
as  amended  by  sec.  13(1)  of  1937,  1 Geo.  VI,  ch.  72.  The  inten- 
tion of  the  Legislature  in  the  amended  subsec.  3 was  clearly 
to  go  back  only  for  the  five  years  immediately  preceding  the 
child’s  birth  and  since  during  that  period,  in  the  case  at  hand, 
there  was  no  residence  in  any  one  place  for  one  year,  except 
for  visits  to  mental  institutions,  the  City  of  Toronto  is  not  liable. 
Subsec.  4 which  lays  down  that  time  spent  in  hospitals  and 
other  institutions  shall  be  disregarded  in  computing  the  time 
in  subsec.  3,  does  not  apply  so  as  to  extend  this  definite  five  year 
period. 

J.^D.  Ruddy,  for  the  County  of  Ontario,  respondent,  argued 
that,  in  computing  all  the  periods  mentioned  in  subsec.  3,  the 
time  during  which  the  mother  was  a resident  in  a public  institu- 
tion must  be  excluded.  The  words  of  the  subsection  do  not 
require  the  period  to  be  the  five  consecutive  years  immediately 
preceding  the  child’s  birth.  If  there  is  a total  of  five  years’ 
residence  at  any  time  before  the  birth  of  the  child  it  is  a proper 
case  to  impose  liability  under  subsec.  3. 

Kent,  K.C.,  in  reply. 

Cur.  adv.  vult. 

February  23rd,  1938.  Middleton  J.A.: — An  appeal  pursuant 
to  The  Judges’  Order  Enforcement  Act,  R.S.O.  1927,  ch.  Ill,  by 
leave  of  His  Honour  Judge  Jarrett  from  his  own  determination 
embodied  in  an  order  dated  July  20th,  1937,  declaring  the  City 
of  Toronto  to  be  liable  for  the  maintenance  of  Richard  Allan 
Wright,  pursuant  to  the  provisions  of  The  Children’s  Protection 
Act,  R.S.O.  1927,  ch.  279,  sec.  10,  as  amended  1932,  1936  and 
1937. 

The  extremely  unsatisfactory  condition  of  the  law  with  re- 
gard to  the  liability  for  the  child  of  an  unmarried  mother  pro- 
voked a reconsideration  and  amendment  of  the  law  in  1937,  with 
the  result  that  the  law  is  still,  I fear,  left  in  an  extremely  un- 
fortunate condition.  This  amending  statute  is  found  in  1937, 
1 Geo.  VI,  ch.  72,  sec.  13.  Taking  the  statute  in  its  amended 
form,  1 Edw.  VIII,  ch.  8,  sec.  3,  subsec.  2 of  sec.  10,  provides  that 
a child  shall  be  deemed  to  belong  to  the  municipality  in  which  it 
has  last  resided  for  the  period  of  one  year,  and  in  the  absence  of 
any  evidence  of  such  residence  the  child  shall  be  deemed  to 
belong  to  the  municipality  in  which  the  child  is  taken  into  custody 
under  the  provisions  of  the  Act. 
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Subsec.  3,  as  amended  1 Geo.  VI,  ch.  72,  sec.  13(1),  provides 
that  where  the  child  has  not  resided  in  any  municipality  in 
Ontario  for  one  year  the  municipality  in  which  the  child’s  mother 
last  resided  for  one  year  at  any  time  since  the  birth  of  the  child, 
or  during  the  period  of  five  years  before  the  birth  of  the  child 
shall  be  deemed  to  be  the  municipality  to  which  the  child  belongs. 

Subsec.  4 then  requires  consideration  and  it  is  the  entire  cause 
of  the  trouble.  This  subsection  provides  that  in  the  computation 
of  the  time  in  subsecs.  2 and  3,  the  time  during  which  the  child 
or  its  mother  was  an  inmate  of  a children’s,  infants’,  maternity 
or  other  boarding  home,  a correctional  or  charitable  institution, 
a hospital  or  any  home  or  institution  for  custodial,  medical  or 
other  care  or  supervision  shall  not  be  regarded,  and  the  time 
during  which  the  mother  has  resided  in  a municipality  while 
her  child  was  an  inmate  of  any  such  home  or  institution  shall 
be  likewise  disregarded. 

This  is  a case  of  a child  who  has  not  acquired  any  residence 
for  a year,  being  only  a few  months  old.  During  the  five  years 
preceding  the  birth  of  the  child,  the  mother  had  not  lived  any 
one  place  for  one  year  save  during  periods  in  which  she  was 
in  a hospital  for  mental  incom.petence,  so  that  if  subsec.  4 means 
that  the  period  during  which  she  was  an  inmate  of  such  a hos- 
pital is  to  be  excluded  in  the  computation  of  the  one  year  form- 
ing part  of  the  five  years  before  the  birth  of  the  child,  the 
appeal  must  be  allowed. 

This,  however,  is  not  what  subsec.  4 means.  In  the  computa- 
tion of  all  the  periods  mentioned  in  subsec.  3,  the  time  during 
which  the  mother  was  an  inmate  of  a public  institution  must 
be  excluded,  so  that,  excluding  this  in  the  computation,  the  five 
years  before  the  birth  of  the  child  were  carried  back  to  a period 
of  some  eight  or  more  years  by  the  calendar  before  the  child 
was  born.  It  is  conceded  that,  upon  the  facts,  the  mother  had  a 
residence  in  the  City  of  Toronto  during  this  extended  period. 
Had  the  Legislature  intended  the  time  in  which  the  mother  was 
in  a custodial  institution  to  be  included  in  the  five  years,  it 
could  easily  have  so  provided.  Instead  it  has  provided  that  in 
the  computation  of  time  as  to  both  the  one  year  and  the  five 
years  mentioned  in  subsec.  3,  the  period  of  institutional  custody 
shall  be  excluded. 

The  appeal  is  therefore  dismissed  with  costs. 
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Fisher  J.A.  agreed  with  Middleton  J.A. 

Latchford  C.J.A.  (dissenting) : — This  is  an  appeal  by  the 
municipal  corporation  of  the  City  of  Toronto  under  The  Judges’ 
Orders  Enforcement  Act,  R.S.O.  1927,  ch.  Ill,  and  amending 
acts,  from  an  order  made  by  His  Honour  S.  C.  Jarrett,  Esquire, 
Judge  of  the  Juvenile  Court  of  the  County  Court  of  the  County 
of  Ontario  and  the  City  of  Oshawa,  dated  July  20,  1937.  The 
appeal  is  by  leave  of  the  same  learned  Judge  who  has  found 
the  said  corporation  liable  to  The  Children’s  Aid  Society  of  the 
County  of  Ontario  for  the  maintenance  of  Richard  Allan  Wright, 
an  illegitimate  child,  born  of  one  Ruby  Wright,  an  unmarried 
girl,  at  the  Ontario  Hospital,  Whitby,  in  the  County  of  Ontario, 
on  April  16,  1937.  The  basis  of  the  order  was  that  the  appellant 
was  found  to  be  “the  municipality  to  which  the  child  belongs.” 

No  fact  was  in  dispute,  and  the  jurisdiction  of  the  Court  as 
determined  in  Re  Laverti,  [1936]  O.R.  139,  was  not  questioned. 
As  in  that  case,  the  appeal  fell  to  be  determined  as  a question 
of  law  only. 

The  Children’s  Protection  Act,  R.S.O.  1927,  ch.  279,  espe- 
cially sec.  10,  with  various  amendments,  comprises  all  the  law 
now  applicable  to  the  maintenance  of  such  a child. 

The  first  amendment  made  in  1932  by  22  Geo.  V,  ch.  37, 
has  no  special  application  to  this  case.  The  amount  of  the  charge 
fixed  for  maintaining  the  child  was  within  the  discretion  of  the 
trial  Judge  and  is  not  disputed. 

The  next  amendment  was  in  1936  by  1 Edw.  VIII,  ch.  8, 
subsec.  2 of  sec.  3,  which  inserts  three  words  after  the  word 
“but”  in  subsec.  2 of  sec.  10  of  the  Act  of  1927,  so  that  as  amend- 
ed the  subsection  now  reads: 

“(2)  Subject  to  the  provisions  of  subsections  3 and  4,  for  the 
purposes  of  this  section  a child  shall  be  deemed  to  belong  to 
the  municipality  in  which  it  has  last  resided  for  the  period  of 
one  year;  but,  subject  as  aforesaid,  in  the  absence  of  evidence 
to  the  contrary  residence  for  one  year  in  the  municipality  in 
which  the  child  was  taken  into  custody  shall  be  presumed.” 

Apart  from  a provision  that  the  change  should  not  affect 
any  proceedings  then  pending,  sec.  10  of  the  Act  was  not  other- 
wise amended  in  1936. 

In  1937,  The  Statute  Law  Amendment  Act,  1 Geo.  VI,  ch. 
72,  by  sec.  13(1)  struck  out  the  words  “shall  be  deemed  liable 
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for  maintenance”  in  subsec.  3 of  sec.  10,  and  added  words  in 
lieu  thereof. 

By  sec.  13(2),  subsec.  5 of  sec.  10  was  repealed  and  a new 
subsection  substituted.  The  amended  subsections  read  as  follows : 
“(3)  Where  the  child  has  not  resided  in  any  municipality 
in  Ontario  for  one  year,  the  municipality  in  which  the  child’s 
mother  has  last  resided  for  one  year  at  any  time  since  the  birth 
of  such  child  or  during  the  period  of  five  years  before  the  birth 
of  such  child  shall  be  deemed  to  be  the  municipality  to  which 
the  child  belongs.” 

“(5)  In  all  other  cases  the  child  shall  be  deemed  to  belong  to 
the  municipality  in  which  it  was  taken  into  custody.” 

The  child  was  not  taken  into  custody  in  the  municipality 
here  appealing. 

Subsec.  (4)  of  sec.  10  in  the  revision  of  1927  was  left  un- 
affected by  any  amendment.  It  provides  that : 

“(4)  In  the  computation  of  the  time  in  subsecs.  2 and  3, 
the  time  during  which  the  child  or  its  mother  was  an  inmate 
of  a children’s  . . . boarding  home,  a correctional  or  chari- 

table institution,  a hospital  or  any  home  or  institution  for  cus- 
todial, medical  or  other  care  or  supervision  shall  not  be  regarded 
and  the  time  during  which  the  mother  has  resided  in  a muni- 
cipality while  her  child  was  an  inmate  of  any  such  home  or 
institution  shall  likewise  be  disregarded.” 

I am  of  the  opinion  that  nothing  in  sec.  10  as  amended  im- 
poses any  liability  on  the  appellant. 

In  the  first  place  the  child  never  resided  in  any  municipality 
for  a period  of  one  year.  Born  in  April,  1937,  he  was  only  a 
few  months  old  at  the  time  the  order  appealed  against  was 
made.  Nor  did  the  child’s  mother  reside  in  the  appellant  muni- 
cipality for  “one  year”  at  any  time  since  the  birth  of  such  child. 

The  amendment  of  1937  seems  to  me  altogether  inapplicable 
to  this  case.  During  the  “period  of  a year  before  the  birth” 
of  her  child,  that  I take  to  be  immediately  before  such  birth, 
the  child’s  mother  did  not  reside  in  the  City  of  Toronto.  How- 
ever, she  was  residing  here  in  July  1932,  when,  as  an  epileptic, 
she  was  committed  to  a public  institution  maintained  by  the 
Province  of  Ontario  at  Woodstock  for  the  relief  of  persons  so 
afflicted.  At  intervals  she  was  allowed  to  return  home,  “on  pro- 
bation” as  it  is  called,  from  one  or  another  public  institution 
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where  she  was  under  treatment,  and  for  a short  period  was 
employed  outside  the  city. 

The  period  of  a few  months  less  than  five  years  before  the 
birth  of  her  child  was  to  be  disregarded  in  all  computations  of 
residence  imposing  liability  under  subsecs.  2 and  3 of  sec.  10. 

Can  the  period  October  29,  1929,  to  July  29,  1932,  when  the 
mother  undoubtedly  resided  in  this  city,  attach  liability  to  the 
appellant? 

With  great  respect  for  different  opinions,  I am  inclined  to 
think  it  does  not. 

The  statute  imposes  a liability,  not  subsisting  otherwise,  and 
is  therefore  to  be  strictly  construed,  as  it  has  been  in  each  of 
the  cases  before  this  Court.  Of  course,  if  the  period  of  residence 
“during  the  five  years  before  the  birth  of  such  child”  means 
residence  at  any  time  in  the  five  years  before  the  child’s  birth, 
the  appellant  is  liable,  because  the  mother  for  three  or  four 
months  at  the  beginning  of  such  a period  was  residing  in  this 
city  and  had  been  there  so  residing  for  nearly  three  years.  She 
was  here  resident  for  more  than  a year  prior  to  committal  to 
institutional  care;  but,  eliminating  the  years  in  various  hospi- 
tals, she  was  not  “during  (that  is  throughout)  the  period  of 
five  years  before  such  birth”  a resident  of  Toronto. 

I therefore  think  the  appeal  should  be  allowed.  It  is  not  a 
case  for  costs. 

Appeal  dismissed  with  costs,  Latchford  C.J.A.  dissenting. 
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Re  Langley's  Ltd* 

Companies — Compromise  or  arrangement  between  a company  and  its 
shareholders  or  any  class  of  them — The  Companies  Act,  R.S.O. 
1937,  ch.  251,  sec.  64 — Proxies — Notice  to  shareholders  stated  that 
persons  named  in  form  of  proxy  enclosed  would  vote  in  favour  of 
arrangement — Suggested  modification  of  proposed  arrangement — 
Inability  of  named  proxy  holders  to  vote  concerning  modification  of 
arrangement — Whether  meeting  of  shareholders  adequately  repre- 
sented views  of  the  shareholders — Procedure  and  function  of  the 
Court  in  applications  under  sec.  64,  considered. 

By  an  order  of  McTague  J.,  dated  June  18th,  1937,  made  pursuant  to 
what  is  now  sec.  64(1)  of  The  Companies  Act,  R.S.O.  1937,  ch.  251,  a 
meeting  of  the  common  and  preferred  shareholders  of  Langley’s 
Ltd.  was  directed  to  be  summoned  to  consider,  and,  if  thought  fit, 
to  approve,  with  or  without  modification  thereof,  a proposed  com- 
promise or  arrangement  to  be  made  between  the  company  and  its 
shareholders.  This  order  prescribed  the  form  of  notice  of  the  meet- 
ing to  be  sent  to  the  shareholders  but  did  not  prescribe  any  particular 
form  of  proxy.  Forms  of  proxies  were  however  sent  to  the  share- 
holders with  the  notice.  One  form  of  enclosed  proxy  for  preference 
shareholders  contained  the  names  of  A or  B or  C and  this  form  of 
proxy  authorized  A or  B or  C to  act  for  and  on  behalf  of  the  share- 
holder who  signed  the  proxy  in  the  same  manner  as  if  the  shareholder 
were  personally  present  at  the  meeting.  But  the  notice  of  the  meeting 
stated  that  A or  B or  C named  in  this  form  of  proxy  would,  unless 
specifically  directed  to  the  contrary,  vote  in  favour  of  the  proposed 
arrangement. 

Prior  to  the  meeting  an  alteration  or  modification  of  the  proposed 
arrangement  was  suggested  and  was  agreed  to  by  A,  but  at  the  meet- 
ing the  solicitor  for  the  company  advised  that  any  alteration  or  modi- 
fication of  the  proposed  arrangement  could  not  be  voted  upon  with 
the  proxies  from  shareholders  held  by  A or  B or  C;  the  solicitor  ad- 
vised that,  except  as  to  minor  changes  not  of  substance,  these  proxies 
could  not  be  used  on  a vote  for  any  modification  of  the  proposed 
arrangement  and  that  they  could  only  be  used  to  vote  for 
the  proposed  arrangement.  Thereupon  a vote  was  taken  and  A voted 
the  proxies  in  favour  of  the  arrangement  with  the  result  that  three- 
quarters  of  the  preference  shareholders  represented  at  the  meeting 
approved  the  arrangement. 

Subsequently  by  an  order  of  McTague  J.  dated  September  10th,  1937, 
made  under  sec.  64(2)  the  arrangement  approved  at  the  meeting  of 
shareholders  was  sanctioned. 

A dissenting  preference  shareholder  appealed  to  the  Court  of  Appeal 
from  the  order  of  McTague  J.,  dated  September  10th,  1937,  and  it  was 
held  by  the  Court  of  Appeal  that  the  appeal  should  be  allowed  and 
the  order  of  McTague  J.  sanctioning  the  arrangement  should  be 
vacated. 

By  sec.  64(2)  of  The  Companies  Act,  if  the  shareholders  or  class  of 
shareholders  present  at  the  meeting  by  person  or  proxy  by  three- 
quarters  of  the  shares  of  each  class  represented  agree  to  the  arrange- 
ment “either  as  proposed  or  as  altered  or  modified  at  such  meeting” 
the  arrangement  may  be  sanctioned  by  a Judge.  By  virtue  of  the 
provisions  in  the  notice  to  the  shareholders,  A as  the  holder  of  proxies 
was  placed  in  the  position  that  he  could  not  vote  the  proxies  which 
he  held  in  favour  of  any  alteration  or  modification  of  the  proposed 
arrangement,  although  it  appeared  that,  had  A been  able  to  do  so, 
he  would  have  voted  for  a modification  of  the  plan.  Being  advised 
that  he  could  vote  the  proxies  only  for  the  plan  he  voted 
them  for  the  plan.  In  the  result  therefore  the  meeting  was  not  one 
contemplated  by  the  statute  since  sec.  64(2)  contemplates  an  approval 
of  an  arrangement  “either  as  proposed  or  as  altered”  and  there  could 
be  no  real  consideration  at  the  meeting  of  any  alteration  of  the  plan. 
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Moreover  if  the  restriction  in  the  notice  were  considered  as  a con- 
dition precedent  to  the  use  of  a proxy  by  A,  the  restriction  became 
part  of  the  proxy  and  was  invalid  as  contrary  to  sec.  52(4)  of  the 
Act  which  provides  that  a proxy  shall  not  contain  anything  but  the 
appointment  of  the  proxy  or  a revocation  of  a former  instrument 
appointing  the  proxy. 

In  the  result  the  conduct  of  the  proceedings  and  the  meeting  were  such 
that  it  was  impossible  for  the  Court  to  say  that  the  report,  pre- 
sented as  the  foundation  for  the  order  sanctioning  the  scheme,  fairly 
and  adequately  represented  the  views  of  the  preference  shareholders. 
Therefore,  the  order  of  McTague  J.  sanctioning  the  arrangement 
should  be  vacated. 

Observations  by  the  Court  as  to  the  procedure  and  form  of  order  on 
an  application  under  sec.  64(1)  for  an  order  calling  a meeting  of 
shareholders  to  consider  a prooosed  arrangement  between  a company 
and  its  shareholders  and  as  to  the  duty  and  function  of  the  Court 
on  the  subsequent  application  under  sec.  64(2)  to  sanction  the  arrange- 
ment which  has  been  approved  by  the  necessary  percentage  of  each 
class  of  shareholders. 

January  19th  and  20th,  1938.  The  appeal  was  heard  by 
Middleton,  Masten  and  Henderson  JJ.A. 

Hon.  C.  P.  Fullerton^  K.C.,  for  the  Dominion  Scottish 
Investments  Ltd.,  a preferred  shareholder,  appellant.  Sec- 
tion 64a  was  added  to  The  Ontario  Companies  Act, 
R.S.O.  1927,  ch.  218  by  sec.  7 of  1928,  18  Geo.  V, 
ch.  32  (Ont.),  and  was  designed  to  provide  for  meetings  of 
shareholders  to  consider  compromises,  and  the  regulation  of  vot- 
ing thereat.  This  section  is  based  upon  a similar  section  in  the 
English  Companies  Act  and  according  to  the  English  decisions, 
great  care  must  be  taken  at  such  meetings  to  prevent  an  organ- 
ized minority  from  controlling  a disorganized  majority:  In  re 
English,  Scottish  and  Australian  Chartered  Bank,  [1893]  3 Ch. 
385,  at  396;  In  re  South  Durham  Steel  and  Iron  Co.  Ltd.,  [1934] 
Ch.  635,  at  657;  In  re  Alabama  etc.  Ry.  Co.,  [1891]  1 Ch.  213. 
The  special  proxy  used  at  the  meeting  in  the  case  at  bar  was 
obviously  designed  to  prevent  the  preferred  shareholders  from 
voting  against  the  scheme  proposed  by  the  company.  Accord- 
ingly it  is  contrary  to  the  whole  spirit  of  sec.  64a  and  is  a viola- 
tion of  sec.  53(4)  of  The  Ontario  Companies  Act.  Reference  to 
In  re  The  Magadi  Soda  Co.,  Ltd.,  [1925]  W.N.  50.  In  any  event 
the  scheme  proposed  is  neither  fair  nor  reasonable  in  that  it 
allows  a solvent  company  to  confiscate  the  rights  of  preferred 
shareholders:  Re  Second  Standard  Royalties  Ltd.  (1930),  66 
O.L.R.  288;  Re  Dairy  Corporation  of  Canada  Ltd.,  [1934]  O.R. 
436;  Re  Canada  Bread  Co.  Ltd.,  [1935]  O.W.N.  429,  17  C.B.R. 
80. 

R.  C.  H.  Cassels,  K.C.,  for  the  company,  respondent,  argued 
that  sec.  53(4)  of  The  Ontario  Companies  Act,  R.S.O.  1927,  ch. 
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218,  was  not  mandatory  and  that  accordingly  the  special  proxy 
was  proper. 

The  notice  therein  was  purposely  designed  to  inform  the 
shareholders  that  if  they  gave  the  proxy  it  could  only  be  voted 
in  favour  of  the  plan.  Reference  to  In  re  Dorman,  Long  and  Co. 
Ltd.,  [1934]  Ch.  635.  Moreover  the  shareholders  were  told  the 
terms  of  the  plan  and  also  that  they  could  send  in  any  form  of 
proxy  that  they  wished.  Once  the  proxy  was  given,  however, 
the  nominee  could  only  vote  in  favour  of  the  scheme  and  would 
be  compelled  to  oppose  any  alterations.  Reference  to  Re  Waxed 
Papers,  Ltd.,  [1937]  2 All  E.R.  117  and  481.  The  scheme  itself 
is  perfectly  fair  and  was  approved  unanimously  by  the  company 
directors  and  by  the  learned  trial  Judge. 

Fullerton,  K.C.,  in  reply. 

Cur.  adv.  vult. 

February  24th,  1938.  Middleton  J.A.: — An  appeal  from  an 
order  made  by  the  Honourable  Mr.  Justice  McTague  on  the 
10th  September,  1937,  under  The  Ontario  Companies  Act,  R.S.O. 
1927,  ch.  218,  sec.  64a,  as  enacted  by  1928,  18  Geo.  V,  ch.  32, 
sec.  7,  sanctioning  an  arrangement.  The  appeal  is  by  leave  of 
the  learned  Judge  granted  on  the  23rd  September,  1937. 

Langley’s  Limited  is  a company  incorporated  under  The 
Ontario  Companies  Act  on  the  17th  day  of  May,  1929,  having 
6,000  shares  of  preferred  stock  and  20,000  shares  of  common 
stock.  In  the  view  that  I take  of  this  application  it  is  not 
necessary  that  the  preference  given  to  the  6,000  shares  should 
be  detailed.  Suffice  it  to  say  that  the  preference  is  onerous  upon 
the  common  stock. 

The  holders  of  the  common  stock,  desiring  to  seek  relief 
from  a situation  deemed  by  them  to  be  unfair  and  not  in  the  best 
interest  of  the  company  as  a whole,  prepared  a scheme  of 
arrangement  propounded  by  them  and  approved  by  a majority 
of  a meeting  of  shareholders  of  each  class  and  sanctioned  by 
the  order  appealed  from.  An  appeal  is  had  from  this  order  upon 
a number  of  grounds  but,  as  indicated,  I do  not  think  it  neces- 
sary to  enter  upon  a discussion  of  them  all. 

The  statutes  governing  this  application  are  conveniently  found 
consolidated  in  the  R.S.O.  1937,  ch.  251,  sec.  64.  This  statute 
is,  of  course,  not  applicable,  but  in  the  revision  of  1937  the 
various  amendments  are  set  forth  in  unchanged  form. 
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This  statute  provides  that  where  an  arrangement  is  pro- 
posed between  a company  and  its  shareholders  or  any  class  of 
them  affecting  the  rights  of  shareholders  or  any  other  class,  a 
Judge  of  the  Supreme  Court  may  order  a meeting  of  the  share- 
holders, or  of  any  class  of  shareholders,  to  be  summoned  in  such 
manner  as  the  Judge  directs.  It  is  pursuant  to  this  authority 
that  the  Honourable  Mr.  Justice  McTague  made  an  order  sum- 
moning a meeting  of  all  the  shareholders  of  the  company. 

The  learned  Judge  in  this  order  directed  a special  general 
meeting  of  the  shareholders  of  the  company  to  be  called  by 
notice  in  the  form  attached  to  the  order  which  was  thereby 
approved.  The  meeting  called  was  one  made  of  all  preferred 
and  common  shareholders,  but  it  was  provided  that,  at  the 
meeting,  the  arrangement  be  submitted  separately  to  the  holders 
of  preferred  stock  and  to  the  holders  of  the  common  shares. 
The  notice  annexed  provided  for  the  appointment  of  proxies 
and  provided : 

‘‘Any  proper  form  of  instrument  appointing  a proxy  may 
be  used  but  for  the  convenience  of  shareholders  forms  of  proxy 
are  enclosed  herewith.  The  first  of  the  forms  of  proxy  with 
respect  to  preference  shares  is  a proxy  in  favour  of  persons 
who  are  holders  of  preference  shares  and  who,  for  the  conveni- 
ence of  the  preference  shareholders,  have  consented  to  act  as 
proxies.  Any  notice  in  their  favour  will  unless  specifically  dir- 
ected to  the  contrary  be  voted  in  favour  of  the  said  arrangement. 
The  first  of  the  forms  of  proxy  with  respect  to  common  shares 
is  a proxy  in  favour  of  persons  who  are  holders  of  common 
shares  and  who,  for  the  convenience  of  the  common  shareholders, 
have  consented  to  act  as  proxies.  Any  proxies  in  their  favour 
will  unless  specifically  directed  to  the  contrary  be  voted  in  favour 
of  the  said  arrangement.  A preference  or  common  shareholder 
desiring  to  appoint  any  other  person  as  his  proxy  may  either 
complete  the  second  of  the  said  forms  of  proxy  with  respect 
to  preference  or  common  shares,  as  the  case  may  be,  or  may 
use  any  other  proper  form  of  instrument  for  that  purpose. 
Any  shareholder  unable  to  be  present  at  the  meeting  may  de- 
liver his  proxy  to  the  person  appointed  to  represent  him  at  such 
meeting  for  production  thereat  or  may  deposit  his  proxy  at  any 
time  prior  to  the  time  of  the  holding  of  such  meeting  at  the 
office  of  the  company,  241  Spadina  Road,  Toronto,  Ontario.  A 
preference  shareholder  should  appoint  as  proxy  only  a person 
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who  is  himself  a preference  shareholder,  and  a common  share- 
holder should  appoint  as  proxy  only  a person  who  is  himself 
a common  shareholder.” 

The  meeting  was  held  in  due  course  on  the  19th  July,  1937. 
The  minutes  of  the  meeting  were  produced.  The  solicitor  of 
the  company  stated  that,  in  his  opinion,  in  view  of  the  terms 
of  the  notice  and  of  the  note  appended  to  the  forms  of  proxy, 
proxies  received  in  favour  of  the  named  individuals  without  any 
special  directions  to  the  contrary  could  be  voted  only  in  favour 
of  the  arrangement  as  submitted  to  the  meeting.  Minor  changes, 
but  not  of  substance,  could  be  made.  Thereupon  the  motion  for 
agreement  to  the  arrangement  was  declared  to  be  carried  upon  a 
show  of  hands.  The  solicitor  present  demanded  a poll  and  a 
poll  was  then  taken  of  the  preference  shareholders.  The  motion 
was  then  submitted  to  the  common  shareholders,  and  upon  a 
show  of  hands,  the  chairman  declared  it  carried.  A poll  was 
then  demanded  and  taken  of  the  common  shareholders.  Scru- 
tineers then  reported  and  the  chairman  declared  that  three- 
quarters  of  the  preference  shares  represented  had  approved  of 
the  arrangement  and  further  that  three-quarters  of  the  common 
stock  represented  had  approved  of  the  arrangement. 

Pursuant  to  the  terms  of  the  order  calling  the  meeting,  the 
chairman  and  secretary  of  the  meeting  reported  the  result,  stat- 
ing that  there  were  six  preference  shareholders  representing  411 
preference  shares,  and  one  common  shareholder  representing 
100  common  shares  dissenting  from  the  arrangement.  According 
to  an  affidavit  made  by  Mr.  Langley,  the  total  number  of  prefer- 
ence shares  represented  in  person  or  by  proxy  was  4,107  shares, 
and  the  total  number  of  common  shares  represented  in  person 
or  by  proxy  was  15,792  shares. 

A motion  was  made  before  the  Honourable  Mr.  Justice  Mc- 
Tague  to  approve  the  arrangement,  and  on  the  10th  September, 
1937,  an  order  was  made  approving  it,  notice  having  been  given 
to  the  dissenting  shareholders.  Upon  this  order,  the  present 
appeal  is  taken. 

By  the  statute  already  referred  to  (64a  (2)  ) if  the  share- 
holders or  class  of  shareholders,  as  the  case  may  be,  present  in 
person  or  by  proxy  at  the  meeting  by  three-quarters  of  the 
shares  of  each  class  represented  agree  to  the  compromise  or 
arrangement  “either  as  proposed  or  as  altered  or  modified  at 
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such  meeting”  the  compromise  or  arrangement  may  be  sanc- 
tioned by  a Judge. 

I have  already  pointed  out  {Re  Dairy  Corporation  of  Canada 
Ltd.,  [1934]  O.R.  436)  that  the  functions  of  a Judge  upon  the 
preliminary  application  are  merely  to  provide  for  the  holding  of 
the  meeting  of  the  shareholders,  or  class  of  shareholders,  and 
to  provide  that  notice  be  given  to  all  concerned.  The  Judge  was 
not,  by  the  statute,  called  upon  to  settle  the  form  of  notice  or  to 
provide  for  the  form  of  proxies.  It  is,  I think,  unwise  for  him  to 
do  so.  The  statute  also  calls  for  separate  meetings  of  the  dif- 
ferent classes  of  shareholders  concerned.  Departure  from  this 
is  not  necessarily  fatal  if  proper  precautions  are  taken.  The 
danger  of  holding  one  meeting  of  all  shareholders  and  taking  a 
vote  thereat  of  the  different  classes  is  quite  apparent  to  anyone 
perusing  the  decision  of  Carruth  v.  Imperial  Chemical  Indus- 
tries Ltd.,  [1937]  A.C.  707,  and  the  decision  of  the  Court  of 
Appeal  in  [1936]  Ch.  587.  Unless  separate  meetings  are  held 
it  may  be  impossible  to  secure  full  and  frank  discussion. 

A far  graver  irregularity  in  this  case  arose  upon  the  question 
of  proxies.  By  the  circular  it  was  stated  that,  unless  specifically 
directed  to  the  contrary,  the  proxies  given  in  favour  of  the  named 
individuals  would  be  voted  in  favour  of  the  arrangement.  Prior 
to  the  meeting,  negotiations  had  taken  place  looking  to  some 
compromise  or,  in  the  words  of  the  statute,  an  arrangement 
either  as  proposed  or  as  altered  or  modified  by  such  meeting. 
The  solicitor  present  at  the  meeting  advised  that  the  scheme 
could  not  be  voted  upon  under  these  proxies  in  any  altered  or 
modified  form.  This  was,  in  my  opinion,  a result  not  contem- 
plated or  authorized  by  the  statute  and  vitiates  the  whole  pro- 
ceedings. The  shareholders  who  were  represented  by  proxy 
were  placed  in  the  position  that  their  proxies  were  bound  by  the 
terms  of  the  circular  letter  and  could  not  vote  for  any  modifica- 
tion or  alteration  of  the  scheme.  The  meeting  was  not  such  a 
meeting  as  was  contemplated  by  the  statute. 

I refer  to  In  re  Dorman,  Long  and  Co.  Ltd.,  [1934]  Ch. 
635,  a case  actually  decided  before  Re  Dairy  Corporation  of 
Canada  Ltd.,  [1934]  O.R.  436,  but  unknown  to  me  and  not  re- 
ported at  that  time.  The  decisions  are  probably  in  no  way  con- 
flicting. I there  said,  at  p.  439,  that  “there  is,  I think,  the  duty 
imposed  upon  the  Court  to  criticize  the  scheme  and  ascertain 
whether  it  is  in  truth  fair  and  reasonable.”  This  has  been  some- 
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times  misunderstood.  I did  not  intend  to  say,  and  I do  not  think 
the  words  used  fairly  mean,  that  the  Court  should  criticize  the 
reasonableness  of  the  scheme  from  a business  standpoint.  What 
I meant  is  far  better  explained  in  the  words  of  Mr.  Justice 
Maugham  in  the  Dorman^  Long  case,  supra,  at  pp.  655-656,  where 
the  duty  of  the  Court  is  explained  in  a way  that  altogether  com- 
mends itself  to  me.  The  scheme  propounded  must  scrupulously 
regard  the  rights  of  minority  shareholders  and  must  under  all 
the  circumstances  be  fair  to  them.  What  is  fair  from  a business 
standpoint  can  generally  best  be  judged  by  the  opinions  of  busi- 
ness men  rather  than  Judges.  In  the  language  of  the  House  of 
Lords  in  the  Carruth  case  [1937]  A.C.  707,  the  Court  must  see 
“that  the  scheme  is  fair  to  both  classes  of  shareholders”,  not 
in  the  sense  that  the  scheme  is  bound  to  preserve  the  rights  of 
every  individual  as  they  were;  there  may  be  a compromise,  but 
it  must  be  an  honest  compromise,  and  it  must  be  fair. 

I also  desire  to  draw  attention  to  the  fact  that  in  the  On- 
tario statute  there  is  a provision,  which,  so  far  as  I know,  does 
not  exist  in  the  English  Act,  that  a proxy  shall  not  contain 
anything  but  the  appointment  of  the  proxy.  See  R.S.O.  1937, 
ch.  251,  sec.  52(4).  In  effect  the  instructions  here  given  to  the 
proxy  were  taken  by  the  company  to  limit  the  right  of  the 
proxy  to  vote.  This,  I think,  is  contrary  to  this  section. 

Another  matter  that  should  be  mentioned  is  that  the  vote 
taken  at  the  meeting,  though  not  the  vote  acted  upon,  was  by 
a show  of  hands.  Sec.  52(3)  also  provides  an  absent  shareholder 
has  not  the  right  to  vote  on  a show  of  hands.  Sec.  64,  I think, 
contemplates  a meeting  at  which  all  those  present  in  person  or 
by  proxy  shall  have  the  right  to  vote,  and  so  prohibits  a vote 
by  a show  of  hands. 

For  the  reasons  given,  this  resolution  was  carried  by  a vote 
at  which  absent  shareholders  voting  by  proxy  were  not  per- 
mitted to  vote  for  any  altered  or  modified  scheme  but  only  for 
or  against  the  scheme  as  propounded.  The  appeal  must  be 
allowed  and  the  order  vacated.  The  appellants  must  be  paid 
their  costs  of  the  appeal,  but  I would  not  make  any  order  as 
to  the  costs  in  the  Court  below.  This  order  will,  of  course,  be 
entirely  without  prejudice  to  the  calling  of  a further  meeting 
in  accordance  with  the  provisions  of  the  statute. 

Masten  J.A.: — This  is  an  appeal  by  the  Dominion-Scottish 
Investments  Ltd.,  a dissenting  holder  of  preference  shares  of 
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Langley’s  Limited,  from  an  order  made  by  McTague  J.  on  Sep- 
tember 19th,  1937,  pursuant  to  the  provisions  of  sec.  64a  of  The 
Ontario  Companies  Act,  R.S.O.  1927,  ch.  218,  as  enacted  by 
1928,  18  Geo.  V,  ch.  32,  sec.  7,  sanctioning  an  arrangement 
alleged  to  have  been  approved  by  the  several  classes  of  share- 
holders of  the  company  at  a special  meeting  held  on  July  19th, 
1937.  The  special  meeting  was  held  in  pursuance  of  an  order 
made  by  McTague  J.,  and  dated  the  18th  day  of  June,  1937. 

I have  had  the  privilege  of  reading  the  reasons  for  judgment 
prepared  by  my  brothers  Middleton  and  Henderson,  and  I agree 
with  them  that  in  the  result  this  appeal  must  be  allowed  and  the 
order  in  question  vacated.  But,  as  1 arrive  at  that  conclusion 
by  an  approach  differing  somewhat  from  that  pursued  by  my 
brethren,  and  as  the  practice  and  procedure  in  connection  with 
applications  of  this  character  is  a matter  of  importance  at  the 
present  juncture,  it  seems  desirable  that  I should  state  fully  the 
views  which  I entertain. 

I observe,  in  the  first  place,  that  this  is  an  application  under 
sec.  64a  of  The  Ontario  Companies  Act  (now  sec.  64  of 
R.S.O.  1937,  ch.  251).  Its  provisions  are  in  certain 
respects  similar  to  the  provisions  of  secs.  122  and  123  of 
The  Dominion  Companies  Act,  1934,  24-25  Geo.  V,  ch.  33  and  to 
The  Companies  Creditors’  Arrangement  Act,  1932-33,  23-24  Geo. 
V,  ch.  36;  The  Winding-up  Act,  R.S.C.  1927,  ch.  213;  sec.  15 (i)  of 
The  Judicature  Act,  R.S.O.  1937,  ch.  100,  and  to  sec.  153  of 
the  English  Companies  Act,  1929,  19-20  Geo.  V,  ch.  23,  but  as 
these  Acts  differ  in  many  of  their  provisions,  care  is  to  be 
exercised  in  applying  to  sec.  64a  the  cases  decided  under  them. 

In  the  present  case  the  company  is  solvent,  is  not  in  process 
of  winding-up  and  the  proposed  arrangement  relates  solely  to 
alterations  in  its  capital  structure  and  in  the  respective  rights 
of  the  several  classes  of  shareholders. 

As  pointed  out  by  Maugham  J.  in  Re  Dorman,  Long  & Co., 
[1934]  Ch.  635,  at  p.  655,  the  first  duty  of  the  Court  is  to  see 
that  the  resolutions  of  the  several  classes  of  shareholders  are 
passed  by  the  statutory  majority  in  accordance  with  sec.  64a  at  a 
meeting  or  meetings  duly  convened  and  held,  for  upon  that  de- 
pends the  jurisdiction  of  the  Court  to  confirm  the  scheme. 

I begin,  therefore,  with  a consideration  of  the  preliminary 
order  made  by  McTague  J.,  dated  the  18th  of  June,  1937,  direct- 
ing a meeting  of  the  shareholders  to  be  summoned.  That  order 
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provided  that  a special  general  meeting  of  the  shareholders  of 
the  company  to  be  held  at  the  head  office  of  the  company  on 
Monday,  the  19th  day  of  July,  1937,  should  be  summoned 

“By  notice  in  the  form  hereto  annexed  as  Schedule  ‘A’ 
(which  form  of  notice  is  hereby  approved)  to  be  given  by  mail- 
ing a copy  of  the  said  notice  by  ordinary  mail,  postage  prepaid, 
to  each  holder  of  the  7 per  cent.  Cumulative  Redeemable  Con- 
vertible Preference  Shares  and  to  each  holder  of  Common  Shares 
in  the  capital  stock  of  the  Company  at  the  last  address  appearing 
on  the  Register  at  least  twenty  days  before  the  holding  of  such 
meeting. 

“2.  And  it  is  further  ordered  that  such  meeting  may  ad- 
journ from  time  to  time  and  that  no  notice  of  any  such  adjourn- 
ment shall  be  required  to  be  given. 

“3.  And  it  is  further  ordered  that  at  the  said  meeting  the 
arrangement  referred  to  in  the  said  notice  be  submitted  separ- 
ately to  the  holders  of  the  7 per  cent.  Cumulative  Redeemable 
Convertible  Preference  Shares  and  to  the  holders  of  the  Common 
Shares  in  the  capital  stock  of  the  Company  and  that  a report 
of  such  meeting  be  rendered  by  the  Chairman  of  such  meeting 
and  the  Secretary  thereof  in  due  course.” 

Subsec.  (1)  of  64a  provides  that  where  such  a compromise  or 
arrangement  as  is  here  in  question  is  proposed,  a Judge  of  the 
Supreme  Court  may  order  a meeting  of  the  shareholders  of  the 
company  or  any  class  of  shareholders,  as  the  case  may  be,  “to 
be  summoned  in  such  manner  as  the  said  judge  directs”.  These 
words  are  of  a broad  and  general  character  and  their  effect  is 
considered  by  Maugham  J.  in  the  Dorman,  Long  case,  [1934] 
Ch.  635,  at  pp.  658-663.  In  considering  whether  under  the 
order  of  the  18th  of  June,  1937,  the  meeting  of  shareholders 
was  effectively  summoned,  I have  perused  the  observations  of 
Maugham  J.  in  the  Dorman,  Long  case  at  the  pages  above  refer- 
red to,  and  my  conclusion  is  that,  while  the  greatest  care  should 
be  exercised  in  framing  the  provisions  of  the  preliminary  order 
calling  the  meeting,  it  is  undesirable  for  this  Court  to  limit 
the  generality  of  the  words  of  the  statute  prescribing  that  the 
meeting  shall  be  “summoned  in  such  manner  as  the  said  judge 
directs.” 

Whether  the  preliminary  order  for  holding  the  meeting  should 
be  issued  ex  parte,  or  whether  the  Judge  ought  to  direct  that 
notice  of  the  application  should  be  served  on  certain  share- 
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holders,  is  a matter  which,  in  my  opinion,  should  be  left  to 
the  unfettered  discretion  of  the  Judge  to  whom  the  application 
is  first  made.  In  any  case,  the  affidavits  in  support  of  the  appli- 
cation might  well  state  whether  or  not  the  scheme  has  been  dis- 
cussed with  persons  representing  the  class  or  classes  of  share- 
holders concerned,  and  if  so,  whether  the  scheme  meets  with 
the  approval  of  such  persons. 

It  is  perhaps  needless  to  point  out  that,  as  in  all  ex  parte 
applications,  the  responsibility  rests  on  the  applicant  to  place 
candidly  and  frankly  before  the  Judge  all  facts  and  circum- 
stances bearing  on  the  provisions  of  the  order  giving  leave  to 
summon  the  meeting  or  meetings.  It  should  never  be  overlooked 
that  the  preliminary  order,  the  notice  to  shareholders,  the  pro- 
ceedings at  the  meeting  or  meetings  of  shareholders  and  the 
report  of  the  result  of  the  meetings  are  all  conditions  precedent 
to  the  sanctioning  of  the  scheme  when  it  is  ultimately  brought 
before  the  Court.  The  responsibility  necessarily  rests  on  the 
applicant  of  making  sure  that  all  conditions  precedent  are  ob- 
served, that  the  meeting  is  etiectively  summoned,  organized  and 
constituted  so  as  effectively  to  transact  its  business,  and  that 
every  shareholder  affected  by  the  proposed  scheme  receives  such 
fair,  candid  and  reasonable  notice  of  the  proposed  arrangement 
as  will  afford  him  proper  and  adequate  opportunity  for  its  con- 
sideration prior  to  the  meeting. 

How  far  the  preliminary  order  directing  the  meeting  to  be 
summoned  should  assist  the  applicant  in  fulfilling  its  responsibili- 
ties must  rest  in  the  sound  discretion  of  the  Judge  before  whom 
the  application  comes.  I think  his  discretion  extends  to  what- 
ever relates  to  the  summoning  of  the  meeting  or  is  fairly  inci- 
dental to  the  purposes  above  stated,  but  the  statute  contains 
nothing  to  give  the  Court  control  over  the  proceedings  at  the 
meeting  or  meetings. 

In  the  present  case,  the  order  summoning  the  meeting  did 
not  prescribe  any  particular  form  of  proxy;  it  merely  approved 
of  the  form  of  notice  calling  the  meeting.  The  fact  that  clauses 
2 and  3 of  the  order  purport  to  deal  with  the  conduct  of  the 
meeting,  does  not  render  the  other  provisions  of  the  order  in- 
valid. The  provisions  of  that  notice,  so  far  as  they  touch  the 
rights  of  preferred  shareholders  and  deal  with  the  subject 
matter  of  proxies,  are  as  follows : 
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“The  said  meeting  is  called  pursuant  to  the  provisions  of  an 
Order  made  in  the  Supreme  Court  of  Ontario,  pursuant  to  The 
Companies  Act  (Ontario)  Section  64(a)  by  Mr.  Justice  McTague 
dated  Friday,  the  18th  day  of  June,  1937,  for  the  purpose  of 
considering  and,  if  thought  fit,  of  passing  a resolution  or  resolu- 
tions agreeing  with  or  without  alteration  or  modification  to 
the  Arrangement  endorsed  hereon  proposed  to  be  made  between 
the  Company  and  its  Shareholders. 

“The  holders  of  7 per  cent.  Cumulative  Redeemable  Convert- 
ible Preference  Shares  and  the  holders  of  Common  Shares  may 
attend  the  meeting  in  person  or  may  be  represented  thereat  by 
proxy.  Any  proper  form  of  instrument  appointing  a proxy  may 
be  used  but  for  the  convenience  of  Shareholders  forms  of  proxy 
are  enclosed  herewith.  The  first  of  the  forms  of  proxy  with 
respect  to  Preference  Shares  is  a proxy  in  favour  of  persons 
who  are  holders  of  Preference  Shares  and  who,  for  the  conveni- 
ence of  the  Preference  Shareholders,  have  consented  to  act  as 
proxies.  Any  proxies  in  their  favour  will  unless  specifically  dir- 
ected to  the  contrary  be  voted  in  favour  of  the  said  Arrangement. 
...  A Preference  or  Common  Shareholder  desiring  to  appoint 
any  other  person  as  his  proxy  may  either  complete  the  second 
of  the  said  forms  of  proxy  with  respect  to  Preference  or  Common 
Shares,  as  the  case  may  be,  or  may  use  any  other  proper  form  of 
instrument  for  that  purpose.  Any  Shareholder  unable  to  be 
present  at  the  meeting  may  deliver  his  proxy  to  the  person 
appointed  to  represent  him  at  such  meeting  for  production  there- 
at or  may  deposit  his  proxy  at  any  time  prior  to  the  time  of 
the  holding  of  such  meeting  at  the  office  of  the  Company,  241 
Spadina  Road,  Toronto,  Ontario.” 

The  forms  of  proxy  enclosed  with  the  notice,  read  as  follows : 
“Langley’s  Limited 

“Special  General  Meeting  of  Shareholders  of  Langley’s  Limited  to 
be  held  on  the  19th  day  of  July,  1937. 

Proxy  in  respect  of 
Preference  Shares 

which  may  be  used  if  Preference  Shareholder  wishes  to  appoint 
Preference  Shareholders  who  have  consented  to  act  as  proxy. 


“The  undersigned,  being  the  registered  holder  of  7 per  cent. 
Cumulative  Redeemable  Convertible  Preference  shares  of  the  par 
value  of  $100  each,  hereby  nominates,  constitutes  and  appoints 


134 


Ontario  Reports. 


[1938] 


S.  R.  Mackellar  or,  failing  him,  B.  N.  Barrett,  or,  failing  him, 
F.  O.  Mitchell,  proxy  of  the  undersigned  to  attend  the  Special 
General  Meeting  of  Shareholders  of  Langley’s  Limited  to  be 
held  on  the  19th  day  of  July,  1937,  and  at  any  adjournments 
thereof,  and  to  act  thereat  for  and  on  behalf  and  in  the  name 
of  the  undersigned  in  respect  of  all  matters  that  may  come 
before  the  meeting  in  the  same  manner  as  the  undersigned  could 
do  if  personally  present  thereat,  with  full  power  to  such  proxy 
to  appoint  any  substitute  or  substitutes  for  the  purpose  afore- 
said, the  undersigned  hereby  ratifying  and  confirming  and  agree- 
ing to  ratify  and  confirm  all  that  such  proxy  may  lawfully  do 
by  virtue  hereof. 

“Witness  the  hand  of  the  undersigned  this  day  of 

, 1937. 

(Please  fill  in  date) 


“Signature  of  Preference  Shareholder’’ 
“Proxy  in  respect  of  Preference  Shares 
which  may  be  used  if  Preference  Shareholder  wishes  to  appoint 
some  person,  other  than  those  whose  names  are  given  in  the 
above  proxy,  as  his  proxy. 


“The  undersigned,  being  the  registered  holder  of  7 per  cent. 
Cumulative  Redeemable  Convertible  Preference  shares  of  the 
par  value  of  $100  each,  hereoy  nominates,  constitutes  and  ap- 
points or,  failing  him, 

or,  failing  him,  , proxy  of  the  undersigned  to 

attend  the  Special  General  Meeting  of  Shareholders  of  Langley’s 
Limited  to  be  held  on  the  19th  day  of  July,  1937,  and  at  any 
adjournments  thereof,  and  to  act  thereat  for  and  on  behalf  and 
in  the  name  of  the  undersigned  in  respect  of  all  matters  that 
may  come  before  the  meeting  in  the  same  manner  as  the  under- 
signed could  do  if  personally  present  thereat,  with  full  power 
to  such  proxy  to  appoint  any  substitute  or  substitutes  for  the 
purpose  aforesaid,  the  undersigned  hereby  ratifying  and  confirm- 
ing and  agreeing  to  ratify  and  confirm  all  that  such  proxy  may 
lawfully  do  by  virtue  hereof. 

“Witness  the  hand  of  the  undersigned  this  day 

of  , 1937. 

(Please  fill  in  date) 


Signature  of  Preference  Shareholder’’ 
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“Any  proper  form  of  instrument  appointing  a proxy  may  be 
used,  but  for  the  convenience  of  Preference  Shareholders  the 
above  forms  are  furnished,  either  of  which  will  be  sufficient. 
The  persons  named  in  the  first  of  the  above  forms  are  Preference 
Shareholders  who,  for  the  convenience  of  Preference  Share- 
holders, have  consented  to  act  as  proxies.  Any  proxies  in  their 
favour  will,  unless  specifically  directed  to  the  contrary  be  voted 
in  favour  of  the  Arrangement  to  be  submitted  to  the  meeting. 

“A  Shareholder  desiring  to  appoint  any  other  person  as  his 
proxy  may  either  complete  the  second  of  the  above  forms  of 
proxy  or  may  use  any  other  proper  form  of  instrument  for 
that  purpose. 

“In  the  case  of  a corporation,  the  proxy  must  be  under  seal 
or  under  the  hand  of  some  officer  duly  authorized  to  sign. 

“A  Preference  Shareholder  should  only  appoint  as  proxy  a 
person  who  is  a holder  of  Preference  shares.” 

The  shareholder  thus  had  the  fullest  opportunity  of  giving 
whatever  kind  of  proxy  he  chose  and  to  whom  he  chose. 

Applying  the  views  above  expressed  to  the  consideration  of 
the  order  of  McTague  J.,  dated  the  18th  June,  1937,  to  the  notice 
of  meeting  approved  thereby  and  generally  to  the  proceedings 
anterior  to  the  meeting,  I am  of  the  opinion  that  no  objection  can 
effectively  be  taken  to  the  provision  of  the  order  as  issued,  or 
to  the  notice,  and  that  the  meeting  was  validly  summoned. 

I turn  next  to  a consideration  of  the  conduct  of  the  meeting 
of  shareholders  held  on  the  19th  day  of  July,  1937,  and  to  the 
proceedings  there  taken.  The  meeting  appears  to  have  been 
constituted  and  conducted  as  a joint  meeting  of  all  shareholders, 
preferred  and  common,  though,  as  will  appear  from  the  minutes, 
a separate  vote  and  ballot  by  each  class  of  shareholders  was  taken 
regarding  the  proposed  arrangement;  but  so  far  as  I understand 
the  situation,  the  motion  for  adjournment  of  the  meeting  was 
voted  on  promiscuously  by  all  shareholders.  Such  a proceeding 
appears  to  me  to  be  highly  undesirable,  but  having  regard  to 
the  decision  of  the  House  of  Lords  in  Carruth  v.  Imperial 
Chemical  Industries  Ltd.,  [1937]  A.C.  707,  no  objection  having 
been  taken  by  any  shareholder  at  the  meeting,  I am  unable 
to  say  that  this  procedure  vitiates  the  proceedings  or  renders 
the  report  invalid. 

The  minutes  of  the  meeting,  so  far  as  they  bear  on  the  ques- 
tion before  the  Court,  are  as  follows : 
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“Moved  by  Mr.  G.  F.  Mayes,  seconded  by  Mr.  Vernon  G. 
Gaby  that  the  Arrangement  endorsed  upon  the  notice  to  share- 
holders calling  this  meeting  and  initialled  for  identification  by 
the  Chairman  and  ordered  to  be  spread  upon  the  minutes,  be 
and  the  same  is  hereby  agreed  to  and  the  directors  of  the 
Company  are  hereby  authorized  to  take  the  necessary  steps  to 
make  the  said  Arrangement  binding  upon  the  Company  and 
its  shareholders. 

“The  Chairman  thereupon  declared  the  motion  open  for  dis- 
cussion. 

“Mr.  E.  J.  Bennett  complained  that  the  Arrangement  was 
too  much  in  favour  of  the  Common  shareholders  and  accord- 
ingly it  was  moved  by  Mr.  E.  J.  Bennett,  seconded  by  Mr.  J.  de  N. 
Kennedy  as  an  amendment  to  the  motion  that  the  meeting  do 
adjourn  to  August  25th,  1937,  at  2.30  p.m.  (Daylight  Saving 
Time)  and  that  a Committee  be  appointed  to  consider  and  sub- 
mit a new  Plan,  the  Committee  to  consist  in  part  of  representa- 
tives of  the  Preference  shareholders  who  are  not  also  Common 
shareholders. 

“A  general  discussion  took  place.  Thereafter  the  Chairman 
submitted  the  amendment  to  the  meeting  and  upon  a show  of 
hands  declared  that  the  amendment  had  been  lost. 

“Mr.  E.  J.  Bennett  thereupon  demanded  a poll  on  the  am- 
endment. 

“During  the  discussion  which  followed  Mr.  Crowell,  of  Messrs. 
Blake,  Lash,  Anglin  & Cassels,  the  Solicitors  for  the  Company 
herein,  stated  that  in  his  opinion,  in  view  of  the  terms  of  the 
notice  and  of  the  note  appended  to  the  forms  of  proxy,  proxies 
received  in  favour  of  the  named  individuals  without  any  special 
directions  to  the  contrary  could  be  voted  only  in  favour  of  the 
Arrangement  as  submitted  to  the  meeting.  Minor  changes,  but 
not  of  substance,  could  be  made. 

“Mr.  E.  J.  Bennett  withdrew  his  demand  for  a poll. 

“The  motion  for  agreement  to  the  Arrangement  was  there- 
upon submitted  to  the  Preference  shareholders  and  the  Chair- 
man declared  the  motion  carried  upon  a show  of  hands. 

“Mr.  S.  G.  Crowell  demanded  a poll  and  such  demand  was 
seconded  by  Mr.  E.  J.  Bennett. 

“The  Scrutineers  then  distributed  ballots  and  a poll  was  taken 
of  the  Preference  shareholders. 
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“The  motion  was  subsequently  submitted  to  the  Common 
shareholders  and  upon  a show  of  hands  the  Chairman  declared 
the  motion  carried. 

“Mr.  S.  G.  Crowell  demanded  a poll  and  such  demand  was 
seconded  by  Mr.  E.  J.  Bennett. 

“The  Scrutineers  then  distributed  ballots  and  a poll  was  taken 
of  the  Common  shareholders.” 

The  scrutineers  at  the  meeting  reported  as  follows : 

“We,  the  undersigned  Scrutineers  appointed  by  the  Share- 
holders of  Langley’s  Limited  at  the  Special  General  Meeting  of 
the  Shareholders  of  the  said  Company  held  on  Monday,  the  19th 
day  of  July,  1937,  report  as  follows : 

(a)  That  the  votes  of  the  7 per  cent.  Cumulative  Redeem- 
able Convertible  Preference  Shareholders  and  of  the 
Common  Shareholders  on  the  Arrangement  were  separ- 
ately taken; 

(b)  That  the  total  number  of  the  said  Preference  Shares 
represented  by  Shareholders  present  in  person  or  by 
proxy  was  4,107  shares; 

(c)  That  on  the  poll  3,696  of  the  said  Preference  Shares 
held  by  173  Shareholders  were  voted  in  favour  of  the 
resolution  and  411  of  the  said  Preference  Shares  held 
by  6 Shareholders  were  voted  against  the  resolution. 

(d)  That  the  total  number  of  Common  shares  represented 
by  Shareholders  present  in  person  or  by  proxy  was 
15,792  shares; 

(e)  That  on  the  poll  15,692  Common  shares  held  by  52 
Shareholders  were  voted  in  favour  of  the  resolution 
and  100  Common  shares  held  by  1 Shareholder  were 
voted  against  the  resolution. 

Dated  at  Toronto,  Ontario,  this  19th  day  of  July,  1937. 

(Sgd.)  H.  J.  Welch 
(Sgd.)  A.  E.  Brown.” 

The  chairman  and  secretary  of  the  meeting  reported : 

“7.  The  Arrangement  was  submitted  separately  to  the  hold- 
ers of  the  said  Preference  Shares  of  the  Company  and  the 
holders  of  the  said  Common  Shares  of  the  Company  and  in  each 
case  on  a poll  duly  had  was  agreed  to  by  the  vote  of  three- 
fourths  of  the  Shareholders  of  each  class  represented  at  the 
meeting  in  person  or  by  proxy. 
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“8.  There  were  dissentient  votes  on  the  resolution  for  the 
approval  of  the  said  Arrangement  as  follows : 

“Votes  of  6 Preference  Shareholders  representing  411  Pref- 
erence Shares ; 

“Votes  of  1 Common  Shareholder  representing  100  Common 
Shares.” 

At  the  meeting  the  bulk  of  the  proxies  of  preferred  share- 
holders stood  in  the  name  of  S.  R.  Mackellar,  one  of  the  directors 
of  the  company. 

On  July  16th,  1937,  three  days  before  the  meeting  of  share- 
holders, Mackellar  and  another  director  named  Barrett,  met 
E.  J.  Bennett  representing  the  present  appellant,  and  a modifica- 
tion of  the  original  arrangement  attached  to  the  notice  and  sub- 
mitted to  shareholders  was  agreed  upon  between  these  three 
parties  representing  diverse  interests,  and  Mackellar  agreed  that 
he  would,  at  the  meeting  of  shareholders,  vote  his  proxies  in 
favour  of  the  arrangement  as  then  modified,  provided  Bennett 
would  do  likewise,  and  Bennett  then  agreed;  but  at  the  meeting, 
Mackellar  was  advised  that,  under  the  terms  of  the  notice,  he 
was  bound  to  vote  his  proxies  in  favour  of  the  arrangement 
originally  proposed,  without  any  modification.  A motion  to 
adjourn  the  meeting  till  August  25th  was  then  proposed,  and 
defeated,  and  the  original  arrangement  without  modification  was 
approved. 

In  paragraphs  7 and  8 of  the  memorandum  filed  by  the  appel- 
lant in  support  of  his  appeal,  this  procedure  is  attacked  in  the 
following  words : 

“7.  The  notice  of  the  special  general  meeting  of  the  share- 
holders states  that  any  proxies  in  favour  of  the  shareholders 
named  in  the  upper  of  the  two  forms  of  proxy  'will  unless  speci- 
fically directed  to  the  contrary  be  voted  in  favour  of  the  said 
Arrangement.’  The  forms  of  proxy  sent  by  the  company  to  its 
shareholders  are  very  wide  in  their  terms,  but  there  is  a foot- 
note to  the  effect  that  any  proxies  in  favour  of  the  persons  named 
in  the  upper  form  'will  unless  specifically  directed  to  the  contrary 
be  voted  in  favour  of  the  Arrangement.’  The  said  notice  and  the 
proxy  forms  were  misleading  and  are  contrary  to  the  letter  and 
the  spirit  of  section  64a  of  the  Ontario  Companies  Act,  which 
expressly  provides  for  the  making  at  the  meeting  of  alterations 
or  modifications  in  an  arrangement. 
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“8.  The  said  forms  of  proxy  are  contrary  to  the  provi- 
sion of  sub-section  4 of  section  53  of  the  Ontario  Companies 
Act  that  they  ‘shall  not  contain  anything  but  the  appointment 
of  the  proxy.’  ” 

The  answer  of  the  respondent  appears  at  paragraph  4 of 
their  memorandum: 

“4.  The  form  of  proxy  sent  by  the  Company  to  Preference 
shareholders  was  not  governed  by  Section  53  of  the  Ontario 
Companies  Act  which  is  not  applicable  to  class  meetings  of  share- 
holders called  pursuant  to  an  Order  made  under  the  authority  of 
Section  64a^  and  a statutory  right  to  vote  by  proxy  being  given 
by  Section  64a  any  general  form  of  proxy  may  be  used;  alterna- 
tively the  Company’s  by-laws  dispense  with  the  use  of  Form  6 
in  The  Companies  Act,  R.S.O.  1927,  ch.  218;  alternatively.  Sec- 
tion 53  is  permissive  in  its  provisions  and  not  mandatory;  alterna- 
tively the  form  of  proxy  used  contains  no  provisions  forbidden 
by  Section  53.” 

Subsection  4 of  sec.  53  is  as  follows : 

“An  instrument  appointing  a proxy  may  be  according  to  Form 
6 or  such  other  form  as  may  be  prescribed  by  the  by-laws  of  the 
corporation  and  shall  not  contain  anything  but  the  appointment 
of  the  proxy  or  a revocation  of  a former  instrument  appointing 
a proxy.” 

I am  unable  to  accede  to  the  argument  of  the  respondent  with 
respect  to  sec.  53  of  The  Ontario  Companies  Act.  The  section 
appears  to  me  to  be  entirely  general  in  its  terms,  and  while  I 
have  no  doubt  that  it  was  drawn  and  passed  by  the  Legislature 
without  having  in  mind  such  a situation  as  here  exists,  neverthe- 
less being  general  in  its  terms,  I think  that  we  are  bound  to 
apply  it  in  this  case,  and  to  say  that  the  proxy  to  be  given  for 
a vote  under  64a  is  subject  to  the  limitation  contained  in  sec. 
53(4),  viz.,  that  the  proxy  cannot  contain  anything  but  the  ap- 
pointment of  the  proxy  or  a revocation  of  a former  instrument 
appointing  a proxy. 

That  being  so,  Mackellar  was  in  an  embarrassing  position. 
The  proxy  itself  is  not  irregular  on  account  of  the  agent  to  vote 
being  named  in  the  form  as  issued:  In  re  English,  Scottish  and 
Australian  Chartered  Bank,  [1893]  3 Ch.  385,  at  p.  419.  It  is  un- 
limited in  its  scope,  giving  to  Mackellar  full  power  to  act  in  all 
respects  as  the  shareholder  himself  could  have  done  if  personally 
present,  while  at  the  same  time  the  note  appended  to  the  proxy 
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stated  that  the  proxies  given  to  Mackellar  (unless  specifically 
directed  to  the  contrary)  would  be  voted  in  favour  of  the  arrange- 
ment which  was  enclosed  with  the  notice.  The  proxy  must  be 
taken  to  have  been  given  upon  and  subject  to  that  term  or  con- 
dition, and  the  question  then  arises  whether  the  condition 
is  dependent  or  independent.  In  either  event  the  vote  given  by 
Mackellar  is  bad.  If  dependent  and  forming  a condition  pre- 
cedent to  the  exercise  of  the  power,  it  becomes  part  and  parcel 
of  the  proxy  and  is  bad  as  being  in  contravention  of  the  statute, 
thus  rendering  the  proxy  itself  nugatory  and  vitiating  the  vote 
given  under  it  by  Mackellar. 

In  the  alternative,  assuming  that  it  is  an  independent  and 
collateral  direction  by  the  shareholder,  the  ambiguity  and  con- 
flict between  the  proxy  itself  and  the  appended  note  results,  in 
my  opinion,  as  follows.  At  the  date  when  the  proxy  was  sent 
out  it  was  the  intention  of  the  applicant  and,  subsequently,  of 
the  shareholder,  that  Mackellar  should  vote  in  favour  of  the 
arrangement  appended  to  the  notice  of  meeting,  but  as  the  proxy 
itself  gives  full  power  to  Mackellar  to  vote  for  any  modifica- 
tion that  meets  with  his  approval  in  the  same  way  as  the  giver 
of  the  proxy  if  present  might  have  done,  that  is,  to  vote  for  any 
modification  of  the  original  arrangement  which  he  deemed  ad- 
vantageous or  desirable,  then,  as  trustee  of  the  power  under 
such  a general  proxy,  it  was  his  duty  at  the  meeting  to  exercise 
the  power  in  such  a way  as  he  deemed  in  the  interest  of  his 
cestui  que  trust.  That  way  was  to  vote  for  the  modified  arrange- 
ment which  he  and  Barrett  had  agreed  with  Bennett  on  July 
16th  as  a proper  and  desirable  modification.  He  failed  to  vote 
it  in  that  way  and  voted  for  the  original  arrangement. 

The  result  is  that,  in  the  circumstances  as  detailed  above,  the 
conduct  of  the  meeting  and  the  proceedings  taken  were  such 
that  it  is  impossible  for  the  Court  to  say  that  the  report  presented 
to  it  as  the  foundation  of  the  order  to  sanction  the  arrange- 
ment, fairly  and  adequately  represents  the  views  and  wishes  of 
the  preference  shareholders. 

It  is  a condition  precedent  to  the  making  of  any  order  sanc- 
tioning the  arrangement,  that  the  Court  should  have  evidence 
that  the  result  of  the  proceedings  presents  to  the  Court  a true 
representation  of  the  views  of  the  shareholders  or  the  classes 
of  shareholders  concerned.  That  condition  not  having  been 
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fulfilled,  the  Court  had  no  jurisdiction  to  make  the  order  sanc- 
tioning the  arrangement. 

Under  these  circumstances,  it  is  unnecessary  and  therefore 
undesirable  for  me  to  consider  or  pass  judgment  on  the  merits 
of  the  arrangement  as  being  fair  or  unfair. 

With  regard  to  the  manner  in  which  the  Court  should 
approach  the  consideration  of  fairness  or  unfairness  of  the 
arrangement,  and  the  general  rule  to  be  applied  in  granting  or 
refusing  its  sanction,  I agree  with  what  has  been  said  by  my 
brother  Middleton. 

The  appeal  should  be  allowed  with  costs  and  without  prejudice 
to  any  new  or  further  proceedings  which  may  hereafter  be 
taken. 

Henderson  J.A.: — I have  had  the  privilege  of  reading  the 
opinions  of  my  brother  Middleton  and  my  brother  Hasten,  and 
I agree  with  the  conclusion  which  they  have  reached,  and  also 
with  the  ground  upon  which  that  conclusion  is  based. 

Section  64a  (2)  of  The  Ontario  Companies  Act,  R.S.O.  1927, 
ch.  218,  as  enacted  by  1928,  18  Geo.  V,  ch.  32,  sec.  7,  provides  in 
certain  circumstances  for  the  sanction  by  a Judge  of  a compro- 
mise or  arrangement  either  as  proposed  or  as  altered  or  modified 
at  a meeting  of  shareholders  called  and  held  in  accordance  with 
the  Act. 

It  appears  to  me  that,  as  in  this  case  the  bulk  of  the  share- 
holders through  their  proxies  were  prevented  on  the  ruling  of 
the  solicitor  for  the  company  from  voting  for  any  alteration  or 
modification  of  the  compromise  or  arrangement  as  proposed, 
such  meeting  could  not  be  said  to  have  been  held  in  accord- 
ance with  the  statute. 

I agree  with  what  my  brother  Hasten  has  said,  to  the  effect 
that  it  is  not  desirable  to  seek  to  limit  the  words  of  the  statute 
that  a meeting  shall  be  “summoned  in  such  manner  as  the  said 
Judge  directs”.  The  form  of  order  should,  I think,  be  left  to  the 
discretion  of  the  Judge  to  whom  the  preliminary  application  is 
made,  so  that  among  other  things  he  may  determine  whether  it 
is  wise  to  assume  the  responsibility  of  approving  the  form  of 
notice,  the  form  of  proxy  and  such  matters  or  to  leave  that 
responsibility  upon  the  solicitor. 

I desire  to  make  my  view  clear  with  regard  to  the  function  of 
the  Court  upon  an  application  of  this  kind,  so  far  as  it  relates 
to  the  fairness  and  reasonableness  of  the  compromise  or  arrange- 
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merit  itself.  It  is  in  the  nature  of  such  a proceeding  that  it  will 
alter  and  affect  the  respective  rights  of  shareholders  and  different 
classes  of  shareholders,  and  it  appears  to  me  that,  granted  the 
compromise  or  arrangement  proposed  is  placed  fairly  and 
squarely  before  the  shareholders,  the  meeting  or  meetings  is  or 
are  called  and  conducted  in  accordance  with  the  provisions  of 
the  statute,  and  that  75  per  cent,  of  the  shares  of  each  class 
represented  agree  to  the  compromise  or  arrangement,  the 
Court  is  entitled  to  sanction  it.  In  such  a case  the  Court  is  not, 
in  my  opinion,  to  substitute  its  view  of  what  is  a fair  and  rea- 
sonable compromise  or  arrangement  for  that  of  the  business 
judgment  of  the  shareholders  themselves. 

As  I read  the  opinions  of  the  learned  Judges  in  Carruth  v. 
Imperial  Chemical  Industries  Ltd.,  [1937]  A.C.  707,  and  the 
Dorman  case,  [1934]  Ch.  635,  and  the  Canadian  cases  referred 
to  in  the  opinions  of  my  brethren,  this  is  not  in  conflict  with 
the  views  there  expressed. 

Appeal  allowed. 


[ROACH  J.] 

Re  National  Grocers  Company  Limited* 

Companies — Compromise  or  arrangement  between  the  company  and  its 
shareholders — The  Companies  Act,  R.S.O.  1937,  ch.  251,  sec.  64 — 
Application  to  Court  for  approval  of  arrangement — Form  of  proxies 
considered — Addition  of  notations  to  proxies — Invalidation  of  prox- 
ies— Effect  of  sec.  52(4)  of  The  Companies  Act — Whether  proposed 
arrangement  fair  and  reasonable. 

An  application  by  National  Grocers  Limited  under  sec.  64(2)  of  The 
Companies  Act,  R.S.O.  1937,  ch.  251,  for  an  order  sanctioning  a com- 
promise or  arrangement  between  the  company  and  its  shareholders, 
which  had  been  approved  by  three-quarters  of  the  shares  of  each 
class  represented  at  a meeting  of  the  shareholders,  was  opposed  by 
a group  of  common  shareholders  and  was  dismissed  by  Roach  J.  for 
the  following  reasons: 

1.  Although  the  proposed  arrangement  was  approved  at  the  meeting 
by  more  than  three-quarters  of  the  shares  of  common  stock  repre- 
sented and  by  more  than  three-quarters  of  the  shares  of  preferred 
stock  represented,  the  figures  lost  much  of  their  significance  because 
a substantial  percentage  of  the  common  shares  was  held  by  per- 
sons who  were  also  preferred  shareholders.  Reference  to  British 
America  Nickel  Corporation  Ltd.  v.  M.  J.  O’Brien  Ltd.,  [1927]  A.C. 
369,  and  Carruth  v.  Imperial  Chemical  Industries  Ltd.,  [1937]  A.C.  707. 

2.  The  forms  of  proxies  sent  out  to  the  shareholders  and  used  by 
many  of  them  contained  four  notations  at  the  bottom  thereof,  one  of 
which  stated  that  the  proxies  in  favour  of  the  persons  whose  names 
were  printed  in  the  form  might  be  voted  in  favour  of  the  proposed 
arrangement.  Sec.  52(4)  of  The  Companies  Act  (supra)  provides 
that  a proxy  shall  not  contain  anything  other  than  the  appointment 
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of  the  proxy,  and  the  inclusion  of  the  notations  vitiated  the  proxies 
and  may  have  influenced  the  result  of  the  voting  at  the  meeting  of 
shareholders. 

3.  Considering  the  details  of  the  proposed  arrangement  and  consider- 
ing the  incomplete  information  contained  in  a circular  sent  out  by 
the  company  to  the  common  shareholders  purporting  to  explain  the 
proposed  arrangement,  it  would  be  unfair  and  unreasonable  to  force 
the  arrangement  on  the  dissenting  common  shareholders. 

A motion  by  National  Grocers  Co.  Ltd.,  for  an  order  under 
sec.  64(2)  of  The  Companies  Act,  R.S.O.  1937,  ch.  251,  approv- 
ing a plan  of  compromise  or  arrangement  between  the  company 
and  its  shareholders. 

The  motion  was  heard  by  Roach  J.  in  Chambers  at  Toronto. 

E.  Bristol,  K.C.,  for  the  company. 

R.  L,  Kellock,  K.C.,  and  John  Arnup,  for  objecting  common 
shareholders. 

February  23rd,  1938.  Roach  J.: — This  is  an  application  by 
National  Grocers  Company  Limited  under  sec.  64a  of  The  Com- 
panies Act  (Ontario)  originally  chapter  218  of  The  Revised 
Statutes  of  Ontario  1927  as  amended  by  1928,  18  Geo.  V,  ch.  32, 
sec.  7,  being  now  sec.  64(1)  (2)  of  ch.  251  of  The  Revised  Stat- 
utes of  Ontario,  1937,  for  the  approval  by  the  Court  of  a plan 
of  compromise  or  arrangement  between  the  company  and  its 
shareholders. 

The  plan  of  compromise  is  dated  the  1st  day  of  December, 
1937,  and  is  as  follows: 

‘‘Compromise  or  Arrangement 

“Dated  the  1st  day  of  December,  1937. 

“Between: 

National  Grocers  Company  Limited  (hereinafter  called  the 
‘Company’)  and  the  holders  of  its  preference  and  common 
shares  under  Section  64a  of  The  Companies  Act  (Ontario), 
R.S.O.  1927,  Chapter  218,  and  amendments. 

“(1)  That  the  following  phrases  used  in  this  Compromise  or 
Arrangement  shall  have  the  following  meanings,  namely:  — 

(a)  ‘The  Record  date’  shall  mean  the  fifteenth  day  next 
following  the  date  of  the  Supplementary  Letters  Patent  con- 
firming this  Compromise  or  Arrangement; 

(b)  ‘Subscription  Warrant’  shall  mean  the  certificate  evi- 
dencing the  right  to  subscribe  for  Common  shares  herein  pro- 
vided for; 
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(c)  The  arrears  of  dividends’  shall  mean  all  dividends 
accrued  on  the  Preference  shares  prior  to  the  first  day  of 
October  1937  less  all  payments  by  way  of  dividends  on  such 
shares  down  to  and  including  the  said  first  day  of  October 
1937. 

“(2)  That  the  arrears  of  dividends  on  the  Preference  shares 
and  any  rights  present  or  future  of  the  holders  of  the  Preference 
shares  to  receive  the  same  or  any  payment  or  consideration 
whatsoever  in  respect  thereof,  whether  by  way  of  dividend  or 
on  redemption  of  any  of  the  Preference  shares  or  on  the  liqui- 
dation, dissolution  or  winding-up  of  the  Company  or  on  any 
other  distribution  of  surplus,  net  profits  or  other  assets  of  the 
Company  among  shareholders  or  otherwise,  and  any  right  of 
voting  by  virtue  of  non-payment  of  the  arrears  of  dividends  or 
any  part  thereof,  be  and  they  are  hereby  extinguished  and  term- 
inated. 

“(3)  That  the  Company,  within  thirty  days  next  following 
the  record  date,  pay  to  the  holders  of  the  Preference  shares  of 
record  at  the  close  of  business  on  said  record  date  the  sum  of 
$4.00  for  each  Preference  share  held  by  such  holders,  and  grant 
to  such  holders  of  Preference  shares  rights  to  subscribe,  on  or 
before  but  not  after  the  fifteenth  day  of  the  second  calendar 
month  next  succeeding  the  month  in  which  the  record  date 
occurs,  for  Common  shares  without  nominal  or  par  value  of  the 
capital  stock  of  the  Company  at  the  price  of  $1.00  per  share, 
payable  at  the  time  of  subscription,  on  the  basis  of  three  Com- 
mon shares  for  each  Preference  share  registered  in  their  re- 
spective names  at  the  close  of  business  on  the  record  date. 
Such  rights  shall  be  evidenced  by  subscription  warrants  which 
shall  be  issued  and  mailed  by  prepaid  post  within  the  said 
thirty  days  to  the  holders  of  Preference  shares  of  record  at 
the  close  of  business  on  the  record  date  at  their  respective 
addresses  appearing  on  the  records  of  the  Company.  Subscrip- 
tion Warrants  shall  be  in  such  form  and  terms  as  the  Directors 
of  the  Company  may  in  their  discretion  determine,  may  be 
either  in  bearer  form  or  registered  in  the  names  of  the  holders, 
and  may  be  transferable  and  divisible. 

“(4)  That,  in  order  to  provide  sufficient  Common  shares  to 
meet  the  Company’s  obligations  under  the  said  subscription 
rights  and  Warrants,  the  authorized  share  capital  of  the  Com- 
pany consisting  of  35,000  Preference  shares  of  the  par  value 
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of  $100.00  each  and  300,000  Common  shares  without  nominal 
or  par  value  (of  which  29,532  Preference  shares  and  295,852 
Common  shares  have  been  issued  and  are  outstanding  as  fully 
paid)  be  increased  by  creating  100,000  additional  Common 
shares  so  that  the  authorized  number  of  Common  shares  shall 
be  400,000  shares;  that  88,596  of  the  unissued  Common  shares 
as  so  increased  may  be  allotted  and  issued  to  the  holders  of 
the  Preference  shares  or  their  assigns  subscribing  therefor  as 
hereinbefore  provided  at  $1.00  per  share,  and  that  any  or  all 
of  the  balance  of  said  unissued  Common  shares  may  be  there- 
after allotted  and  issued  for  such  consideration  as  may  be  fixed 
from  time  to  time  by  the  Board  of  Directors  of  the  Company; 
Provided,  however,  that  the  consideration  for  the  issue  of 
said  shares  without  nominal  or  par  value  shall  not  exceed 
in  amount  or  value  the  sum  of  $1.00  for  each  share  or  such 
greater  amount  as  the  Board  of  Directors  may  deem  expedient 
on  payment  to  the  Provincial  Treasurer  of  the  fees  payable 
on  such  greater  amount  and  the  issuance  by  the  Provincial 
Secretary  of  a certificate  of  such  payment. 

“(5)  That  the  Letters  Patent  and  Supplementary  Letters 
Patent  relating  to  the  Company  be  otherwise  amended  as 
follows : 

(a)  To  provide  that  the  Preference  shares  shall  not  be 
redeemable  prior  to  the  first  day  of  April  1943; 

(b)  To  provide  and  declare  that  there  has  been  and  shall 
be  no  obligation  on  the  part  of  the  Company  prior  to  the 
first  day  of  June  1939  to  make  provision  for  a Sinking  Fund 
for  the  purpose  of  redeeming  the  Preference  shares  and  that 
any  moneys  thereafter  set  apart  as  and.  for  such  Sinking 
Fund  shall  not  be  required  to  be,  and  may  not  be,  applied 
prior  to  the  first  day  of  April,  1943,  to  the  redemption  of 
Preference  shares  and  may  until  so  applied  be  invested  in 
the  Company’s  business; 

(c)  To  substitute  the  date  ‘June  first  of  each  year’  for 
the  date  ‘August  1 of  each  year’  in  Clause  16  of  the  Letters 
Patent  incorporating  the  Company;  and 

(d)  To  strike  out  Clause  20  in  said  Letters  Patent  and 

substitute  therefor  the  following:  ‘Out  of  the  profits  of  the 

Company  whenever  ascertained  and  as  and  when  declared 
by  the  Board  of  Directors  and  after  payment  of  accumulated 
dividends  and  Sinking  Fund  requirements,  if  any,  with  re- 
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spect  to  the  Preference  shares  and  the  declaring  and  setting 
apart  or  payment  of  dividends  for  the  current  quarter  on 
the  outstanding  Preference  shares,  then  the  holders  of  the 
Common  shares  shall  be  entitled  to  receive  dividends  in  such 
amounts  as  may  be  declared  from  time  to  time  by  the  Board 
of  Directors,  but  no  dividends  shall  be  declared  or  paid  or 
set  apart  for  payment  on  the  Common  shares,  unless  the 
Company’s  earned  surplus  after  payment  of  such  dividends 
shall  be  equal  to  or  greater  than  an  amount  sufficient  to 
provide  for  three  years’  dividends  on  the  then  outstanding 
Preference  shares.’ 

“(6)  That  the  Company  by  Resolution  of  its  Directors  may 
assent  to  any  alteration  or  modification  of  this  Compromise 
or  Arrangement  which  the  shareholders  of  the  Company  at 
Meetings  called  to  consider  the  same  or  a Judge  of  the  Supreme 
Court  of  Ontario  or  the  Provincial  Secretary  of  Ontario  may 
approve,  and  wherever  the  words  ‘Compromise  or  Arrangement’ 
or  ‘this  Compromise  or  Arrangement’  appear  herein  they  shall 
be  read  and  construed  to  mean  and  include  this  Compromise 
or  Arrangement  as  so  altered  or  modified. 

“(7)  That  the  Directors  of  the  Company  be  and  they  are 
hereby  authorized  to  have  this  Compromise  or  Arrangement 
sanctioned  by  a Judge  of  the  Supreme  Court  of  Ontario  and 
confirmed  by  Supplementary  Letters  Patent  as  provided  by  The 
Companies  Act  (Ontario)  and  generally  to  do  all  things  and 
to  take  all  proceedings  as  they  may  deem  necessary  or  advis- 
able to  carry  into  effect  this  Compromise  or  Arrangement.” 

This  compromise  or  arrangement  was  duly  approved  and 
authorized  by  by-law  No.  35  of  the  company  passed  by  the 
Board  of  Directors  at  a meeting  duly  called  and  held  on  the 
1st  day  of  December,  1937. 

By  the  order  of  McFarland  J.  dated  the  2nd  day  of  Decem- 
ber, 1937,  a special  general  meeting  of  the  shareholders  of  the 
company  was  directed  to  be  held  on  the  4th  day  of  January, 
1938,  at  the  hour  and  place  therein  named,  for  the  purpose 
of  considering,  and  if  deemed  advisable  agreeing  to  the  pro- 
posed compromise  or  arrangement,  and  said  by-law  No.  35. 
The  said  order  prescribed  the  form  of  notice  calling  the  share- 
holders’ meeting  to  be  sent  to  each  shareholder  and  directed 
that  such  notice  and  a copy  of  the  compromise  or  arrangement 
and  a copy  of  the  by-law  be  mailed  to  each  shareholder  by 
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letter  postage  prepaid  at  least  twenty-one  days  before  the  meet- 
ing. This  order  was  complied  with  as  appears  from  affidavits 
filed  on  this  application,  and  the  meeting  of  shareholders  was 
duly  held  on  the  4th  day  of  January,  1938. 

The  company  has  265  preference  shareholders,  holding  in 
all  29,532  preference  shares,  and  597  common  shareholders  hold- 
ing in  all  295,852  common  shares.  It  is  to  be  noted,  in  view 
of  arguments  advanced  by  Mr.  Kellock,  to  which  I will  refer 
later,  that  of  the  265  preference  shareholders,  94  of  them  also 
hold  180,069  of  the  foregoing  common  shares.  Therefore  of 
the  597  common  shareholders  503  of  them  hold  115,784  com- 
mon shares  only.  Those  holding  both  preferred  and  common 
shares  with  their  respective  holdings  may  be  classified  as  follows : 

Preference  Shares  Common  Shares 

Directors  and/or  members 
of  their  families  or  est- 
ates of  deceased  mem- 
bers of  their  families  18,347  136,497 

Other  shareholders  7,220  43,571 


25,567  180,068 

There  were  present  at  the  meeting  either  in  person  or  by 
proxies : 

193  preference  shareholders  holding  in  all  27,520  prefer- 
ence shares,  and  324  common  shareholders  holding  in  all  253,- 
778  common  shares. 

Two  resolutions  were  submitted  to  the  meeting  approving 
of  the  compromise  or  arrangement,  one  to  be  voted  on  by  the 
preference  shareholders,  the  other  to  be  voted  on  by  the  com- 
mon shareholders. 

The  result  of  the  voting  on  these  resolutions  was  as  follows: 

For  Against 

Preference  shares  24,858  2,617 

Common  shares  231,632  18,763 

Some  of  both  the  preference  and  common  shares  repre- 
sented at  the  meeting  were  not  voted  and  therefore  are  to  be 
taken  as  voting  against  the  resolutions. 

Of  each  class  of  shares  represented  at  the  meeting,  it  was 
accordingly  necessary  by  reason  of  the  statute  that  20,640 
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preference  shares  be  voted  in  favour  of  the  compromise  or 
arrangement  and  190,334  common  shares  be  voted  in  its  favour. 
Each  class  of  shares  therefore  approved  the  arrangement  by 
considerably  more  than  the  statutory  requirement.  Indeed  if 
one  looked  at  the  bare  figures  only,  one  would  conclude  that 
each  class  of  shareholders  independently  of  the  other  was  over- 
whelmingly in  favour  of  the  arrangement.  If  that  conclusion 
were  irresistible,  and  all  statutory  conditions  precedent  to  the 
approval  of  the  arrangement  had  been  complied  with,  the  Court 
would  hesitate  to  substitute  its  judgment  as  to  the  desirability 
and  propriety  of  the  arrangement  for  the  judgment  of  the 
shareholders.  It  cannot  be  gainsaid  that  directors  and  share- 
holders of  a company  are  in  a better  position  to  judge  as  to 
what  is  to  the  commercial  advantage  of  the  company  than 
the  Court  can  be.  In  this  case  it  was  admitted  by  counsel  for 
the  dissenting  shareholders  that  the  affairs  of  the  company 
have  been  managed  by  the  Board  of  Directors  very  success- 
fully, and  the  evidence  is  that  all  the  members  of  the  Board 
voted  for  this  arrangement.  These  bare  figures,  however, 
lose  their  significance  when  it  is  borne  in  mind  that  persons 
holding  in  the  aggregate  25,567  preferred  shares  also  hold  in 
the  aggregate  180,068  common  shares;  and  that  of  the  231,632 
common  shares  voted  in  favour  of  the  arrangement,  Foster, 
the  president  of  the  company,  voted  in  respect  of  196,576  com- 
mon shares  under  proxies  issued  to  him. 

In  British  America  Nickel  Corporation  Ltd.  v.  M.  J.  O’Brien, 
Ltd.,  [1927]  A.C.  369,  Viscount  Haldane  says,  at  p.  373: 

“ . . . while  usually  a holder  of  shares  or  debentures 

may  vote  as  his  interest  directs,  he  is  subject  to  the  further 
principle  that  where  his  vote  is  conferred  on  him  as  a member 
of  a class  he  must  conform  to  the  interest  of  the  class  itself 
when  seeking  to  exercise  the  power  conferred  on  him  in  his 
capacity  of  being  a member.” 

A somewhat  similar  circumstance  existed  in  Carriith  v. 
Imperial  Chemical  Industries  Ltd.,  [1937]  A.C.  707.  Lord 
Maugham,  at  p.  769,  said  that  considerable  stress  had  in  that 
case  been  laid  “on  the  well  known  proposition,  laid  down  in 
In  re  English,  Scottish  and  Australian  Chartered  Bank,  [1893] 
3 Ch.  385,  409,  and  often  followed,  that  shareholders  acting 
honestly  are  usually  much  better  judges  of  what  is  to  their 
commercial  advantage  than  the  Court  can  be.  I do  not  intend 


Re  National  Grocers  Co*  Ltd* 


Roach  J.  149 


to  throw  the  smallest  doubt  on  this  general  proposition,  which 
I have  had  occasion  more  than  once  to  repeat,  but  I doubt  very 
much  whether  it  is  of  great  value  as  a guide  when  it  is  proved 
that  the  majority  of  the  class  have  voted  or  may  have  voted 
in  the  way  they  did  because  of  their  interests  as  shareholders 
of  another  class  ...” 

That  is  the  contention  of  Mr.  Kellock  in  this  case,  and  ad- 
opting the  language  of  Lord  Maugham  in  that  same  case  at 
p.  769: 

‘T  have  thought  it  necessary  to  pay  little  attention  to  the 
majority  on  the  poll  in  favour  of  the  scheme  in  considering 
whether  it  is  a fair  one.” 

In  Re  Dairy  Corporation  of  Canada  Ltd.,  [1934]  O.R.  436, 
Middleton  J.A.  defines  the  duties  of  a Judge  on  such  an  appli- 
cation as  this  as  follows:  He  should  (1)  “ascertain  if  all  statu- 

tory requirements  which  are  in  the  nature  of  conditions  pre- 
cedent have  been  strictly  complied  with”;  (2)  “determine  whe- 
ther anything  has  been  done  or  purported  to  have  been  done 
which  is  not  authorized  by  the  Statute”;  (3)  “criticize  the 
scheme  and  ascertain  whether  it  is  in  truth  fair  and  reasonable.” 

Under  this  first  heading,  I have  already  dealt  with  the  re- 
sult of  the  voting  on  the  two  resolutions  submitted. 

Under  this  second  heading  it  is  necessary  to  consider  the 
form  of  notice  calling  the  meeting. 

It  contains,  inter  alia,  the  following: 

“Any  shareholder  may  be  represented  at  the  meeting  by 
any  other  shareholder  as  his  proxy.  All  instruments  appoint- 
ing proxies  should  be  deposited  with  the  company  at  least 
twenty-four  hours  prior  to  the  meeting  and  as  long  before 
as  possible  so  that  they  may  be  checked  and  tabulated.  A 
form  of  instrument  or  proxy  is  enclosed.”  Enclosed  with  each 
such  notice  was  a printed  instrument  of  proxy  for  signature  of 
the  shareholder.  The  form  of  this  proxy  was  substantially 
the  same  as  the  form  of  proxy  in  the  Dairy  Corporation  case 
(supra),  that  is,  in  the  body  of  the  form  the  names  of  certain 
officers  of  the  company  were  printed  as  the  proxies  to  be  ap- 
pointed by  the  shareholder  signing  the  same,  with  the  marginal 
note,  “If  you  desire  to  nominate  any  other  person  as  proxy 
strike  out  the  printed  names  and  fill  in  the  name  of  your 
nominee.” 
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In  Re  Dairy  Corporation  of  Canada  Ltd.  {supra),  Middleton 
J.A.  very  severely  criticized  these  forms  of  proxy.  It  was  urged 
upon  me  that  the  use  of  this  form  provides  a practical  method 
by  which  a shareholder  who  is  unable  to  personally  attend  the 
meeting  may  nominate  a qualified  proxy  whom  he  knows  will 
be  present  to  represent  him.  Proxies  in  this  form  are  com- 
monly used.  However  it  is  common  knowledge  that  very  often 
unthinking  shareholders  more  or  less  automatically  sign  these 
forms  when  they  are  received  by  them,  and  therefore  the  vote 
recorded  under  such  a proxy  cannot  always  be  considered  as 
refiecting  the  considered  opinion  of  the  absent  shareholder. 

Printed  at  the  bottom  of  these  forms  or  proxies  are  four 
notations,  to  two  only  of  which  it  is  necessary  to  refer.  They 
are  as  follows: 

“1.  Proxies  should  reach  the  company’s  head  office  at  least 
twenty-four  hours  prior  to  the  meeting.” 

“3.  Proxies  in  favour  of  the  parties  whose  names  are  print- 
ed in  the  above  form  may  be  voted  in  favour  of  the  compromise 
or  arrangement,  either  as  proposed  or  as  altered  or  modified 
at  the  meeting.” 

Mr.  Kellock  argued  that  the  inclusion  of  the  foregoing  nota- 
tion on  the  proxies,  and  similar  statements  or  directions  in  the 
notice  calling  the  meeting,  are  fatal  objections,  because  they 
may  have  influenced  shareholders  in  withholding  their  proxies 
in  the  mistaken  belief  that  if  they  did  not  reach  the  company’s 
office  twenty-four  hours  prior  to  the  meeting  they  would  be 
too  late.  Section  52(4)  of  The  Companies  Act,  R.S.O.  1937, 
ch.  251,  prescribes  the  form  of  proxy  and  states  that  it  shall 
not  contain  anything  except  the  appointment  of  the  proxy. 

In  my  opinion  the  relevant  parts  of  the  notice  and  the  form 
of  proxies  sent  to  the  shareholders  to  which  I have  above  re- 
ferred, are  fatal  objections  and  may  have  influenced  the  result 
of  the  voting. 

It  remains  for  me  now  to  consider  whether  or  not  the  pro- 
posed compromise  or  arrangement  is  a fair  or  reasonable  scheme. 
In  determining  this  it  is  necessary  to  consider  certain  provisions 
of  the  letters  patent  incorporating  the  company,  and  also  to 
review  the  history  of  the  operations  of  the  company. 

The  company  was  incorporated  under  The  Companies  Act 
(Ontario)  by  letters  patent  dated  the  13th  day  of  August, 
1925,  with  an  authorized  capital  of: 
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10.000  first  preference  shares  with  a par  value  of  $100.00  each, 

35.000  second  preference  shares  with  a par  value  of  $100.00  each, 
and  300,000  common  shares  without  any  nominal  or  par  value. 

Prior  to  June  10th,  1933,  the  first  preference  shares  were 
paid  off  and  retired  and  by  supplementary  letters  patent  dated 
the  10th  day  of  June,  1933,  the  letters  patent  incorporating  the 
company  were  amended  so  that  the  foregoing  “second  prefer- 
ence shares”  became  “preference  shares”,  and  all  references 
in  the  original  letters  patent  to  “second  preference  shares”  are 
to  be  taken  as  referring  to  such  “preference  shares”.  These 
preference  shares  are  entitled  under  the  letters  patent  to  fixed 
cumulative  dividends  at  the  rate  of  $7.00  per  share  per  annum 
payable  quarterly  on  the  1st  day  of  each  of  the  months 
of  January,  April,  July  and  October  in  each  year,  and  until 
such  dividends  are  declared  and  paid  the  common  shares  are 
not  entitled  to  any  dividend.  There  are  arrears  of  dividends 
owing  on  the  preference  shares  prior  to  October  1st,  1937,  of 
$26.25  per  share.  These  preference  shares  are  redeemable  on 
sixty  days’  notice  at  $110.00  per  share  plus  accrued  and  unpaid 
dividends. 

In  support  of  the  proposed  plan  or  arrangement  it  is  argued 
that,  by  its  adoption  and  supplementary  letters  patent,  the 
arrears  of  dividends  on  the  preference  shares  will  be  wiped  out, 
and  since  the  company  is  making  substantial  profits,  dividends 
may  then  be  declared  and  paid  on  the  common  shares. 

It  is  interesting  and  relevant  to  note  the  results  of  the  com- 
pany’s operations  since  its  incorporation. 

On  August  15,  1925,  the  company  issued  $1,000,000.00  8% 
first  preference  shares.  The  dividends  were  paid  on  these  shares 
between  that  date  and  1931,  and  by  1931  this  total  issue  was 
redeemed.  These  shares  were  redeemed  at  $110.00  per  share. 

In  August,  1925,  the  company  issued  $2,000,000.00  of  6yo% 
notes.  Up  to  August  15th,  1932,  the  company  had  paid  $913,- 

500.00  on  the  principal  of  these  notes  leaving  a balance  of 
$1,086,500.00.  This  balance  was  then  paid  off  by  a loan  from 
the  bank  and  on  November  1st,  1933,  the  company  issued  $1,- 
250,000.00  first  mortgage  6%  bonds  and  the  bank’s  loan  was 
retired.  These  notes  were  payable  in  United  States  funds  and, 
on  this  redemption,  the  company  had  to  pay  exchange  at  rates 
as  high  as  15  per  cent.,  and  in  addition,  as  I understand  from 
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the  material  filed  on  this  application,  the  company  also  paid  a 
premium  on  the  redemption  of  these  notes. 

In  November,  1935,  the  company  redeemed  the  6%  first 
mortgage  bonds  which  had  been  issued  in  1933  by  issuing 
31,200,000.00  4%  first  mortgage  serial  bonds  on  which  there 
now  remains  unredeemed  31,000,000.00. 

Between  1925  and  this  date  the  company  has  paid  off 
securities  or  investments  (including  premiums  and  exchange) 
which  ranked  ahead  of  the  present  preference  stock  amounting 
to  32,293,700.00.  For  the  whole  of  this  same  period  the  present 
preference  stock  has  received  its  7%  dividends  excepting  only 
3%  years.  As  at  June  30,  1933,  there  were  6i/4  years’  dividends 
in  arrear  and  up  to  October  1,  1937,  these  have  been  reduced 
to  3%  years. 

By  June  30,  1931,  the  company’s  surplus  was  3634,176.00 
and  by  March  31,  1937,  it  had  increased  to  31,108,472.00,  after 
deducting,  during  that  interval,  the  following  items: 

3299,752.00 — organization  expenses  and  bond  discount  written  off 

56.656.00 —  loss  on  real  estate  sold 

160,545.00 — premium  on  notes  redeemed 

56.655.00 —  premium  on  first  preference  stock  redeemed 

48,000.00 — bond  discount  and  organization  expense  written  off 


3621,608.00— Total. 

The  following  is  a partial  record  of  the  net  profits  of  the 
company : 

Period — 

June  30,  1930  to  June  30,  1931—3186,636.00 

(after  deducting  a loss  of 
356,565.00  on  the  sale  of 
a parcel  of  real  estate). 
June  30,  1931  to  June  30,  1932—  218,922.00 

June  30,  1932  to  June  30,  1933—  308,628.00 

June  30,  1933  to  June  30,  1934—  389,628.00 

June  30,  1934  to  March  31,  1935—  327,631.00 

March  31, 1935  to  March  31, 1936—  427,032.00 
March  31, 1936  to  March  31, 1937—  550,247.00 

Having  regard  to  the  record  of  these  earnings,  and  provided 
that  there  is  no  serious  business  recession  in  the  next  few 
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years,  it  is  a reasonable  prospect  that  all  arrears  of  dividends 
on  the  preferred  shares  will  have  been  paid  in  about  5 years 
or  less.  It  is  to  be  noted  also  that  under  the  provisions  of 
the  letters  patent  incorporating  the  company,  so  long  as  there 
are  four  quarterly  dividends  on  the  preference  shares  unpaid, 
the  preference  shareholders  to  the  exclusion  of  the  common 
shareholders  are  entitled  to  elect  the  majority  of  the  Board 
of  Directors. 

Under  the  proposed  plan  or  arrangement,  the  preferred 
shareholder  instead  of  waiting  for  payment  of  these  arrears, 
would  have  these  arrears  capitalized  by  receiving  3 common 
shares  at  $1.00  per  share  for  each  preference  share  held  by 
him,  and  thereafter  be  entitled  to  dividends  on  his  preference 
shares  and  on  these  additional  common  shares.  To  this  the 
dissenting  common  shareholders  object  and  in  substance  say 
this:  let  the  policy  which  has  been  followed  by  the  company 
since  its  inception  be  continued,  that  is,  let  those  who  have 
claims  against  the  assets  of  the  company  in  priority  to  ours 
continue  to  receive  their  interest  or  their  dividends  as  the  case 
may  be  and  when  the  company  is  in  a financial  position  to 
pay  off  these  prior  claims,  let  them  be  paid  or  redeemed  as 
heretofore;  we  have  never  received  any  dividends  on  our  com- 
mon stock;  as  compensation  for  forgoing  payments  of  dividends, 
we  have  had  claims  prior  to  ours  redeemed  or  paid  off  and  as 
a result  the  capital  value  of  our  common  shares  has  increased; 
having  regard  to  the  profits  made  by  the  company  to  date, 
the  time  is  approaching  when  the  preference  stock  will  be 
redeemed  and  the  common  shareholders  alone  will  own  this 
company;  for  this  ownership,  we  are  paying,  in  part,  by  for- 
going dividends;  we  are  unwilling  to  share  that  ownership 
with  the  preferred  shareholders  by  permitting  them  to  capitalize 
their  dividends  arrears  by  getting  common  stock. 

I have  reached  the  conclusion  that  these  objections  are 
sound  and  that  it  would  be  unfair  and  unreasonable  to  force 
this  plan  on  the  dissenting  shareholders. 

The  manner  in  which  the  plan  or  arrangement  was  sub- 
mitted to  the  shareholders  prior  to  the  meeting  deserves  some 
comment.  A circular  letter  was  sent  to  the  shareholders  over 
the  name  of  Archie  Foster,  president  of  the  company,  drawing 
attention,  inter  alia,  to  advantages  that  would  accrue  to  the 
common  shareholders  by  the  adoption  of  this  plan,  namely, 
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that  they  would  thereafter  be  entitled  to  the  payment  of  divi- 
dends on  their  common  shares  because  the  arrears  of  dividends 
on  the  preferred  shares  would  be  wiped  out.  No  doubt  such 
a prospect  would  be  enticing  to  a common  shareholder,  but 
it  seems  to  me  that  the  directors  might  well  have  included  with 
this  circular  a statement  showing  briefly  the  financial  progress 
of  the  company,  or,  at  least,  sufficient  information  to  enable 
the  common  shareholder  to  appreciate  the  full  and  complete 
result  of  the  adoption  of  the  plan.  In  In  re  Dorman,  Long  and 
Co.  Ltd.,  [1934]  Ch.  635,  Maugham  J.,  at  p.  665,  says: 

“ . . . if  no  explanatory  circular  is  sent,  he  [a  share- 

holder] may  be  quite  unable  to  understand  or  form  an  opinion 
as  to  which  way  he  should  vote  in  the  matter  without  attend- 
ing the  meeting  . . . The  practice  being  to  send  out  an 
explanatory  circular  in  such  a case,  it  is,  in  my  opinion,  the 
duty  of  the  Court  very  carefully  to  scrutinize  the  circular  when 
the  matters  involved  are  matters  of  considerable  difficulty  and 
doubt.”  He  then  concludes  that  the  members  of  the  class 
concerned  are  entitled  to  such  a statement  of  all  the  main 
facts  as  will  enable  them  to  exercise  their  judgment  on  the 
proposed  scheme.  If  such  information  had  been  supplied  to 
the  shareholders  in  this  case,  the  result  might  have  been 
different. 

The  information  which  has  been  made  available  to  the 
Court  on  this  application,  and  to  which  I think  the  shareholders 
were  entitled  before  being  asked  to  approve  the  plan,  convinces 
me  that  the  plan  is  not  such  as  common  shareholders  of  the 
company  as  reasonable  men  of  business  could  properly  and 
reasonably  approve.  It  is  not,  in  my  opinion,  fair  and  reasonable. 

Approval  of  the  plan  is  therefore  refused  and  I direct  that 
all  the  costs  of  this  application  be  paid  by  the  company. 


Motion  dismissed  with  costs. 
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[COURT  OF  APPEAL.] 


Cassels  v*  Toronto  Transportation  Commission* 

Negligence — Findings  of  jury — Power  of  appellate  court  to  interfere — 

New  trial  ordered  — Verdict  unreasonable  and  unjust  — Ultimate 

negligence — Evidence — Res  gestae. 

The  defendant  commission  appealed  to  the  Court  of  Appeal  from  a 
judgment  of  Roach  J.,  entered  upon  the  findings  of  the  jury,  whereby 
the  plaintiff  was  awarded  $15,000.00  and  costs.  The  jury  found  that 
a servant  of  the  defendant  commission  was  guilty  of  negligence 
causing  the  death  of  the  plaintiff’s  husband,  that  the  deceased  hus- 
band had  likewise  been  guilty  of  negligence,  and  that  the  total 
damages  were  $20,000.00.  The  jury  apportioned  the  negligence  75% 
against  the  defendant  and  25%  against  the  deceased. 

Held,  by  the  Court  of  Appeal  (Fisher  J.A.,  who  would  dismiss  the 
action,  dissenting),  that  there  should  be  a new  trial  since  the  verdict 
was  not  such  as  reasonable  men  might  have  come  to  and  since  the  evi- 
dence so  preponderated  against  the  verdict  of  the  jury  as  to  establish 
that  the  verdict  was  unreasonable  and  unjust:  McCannell  v.  McLean, 
[1937]  S.C.R.  341,  applied. 

An  appeal  by  the  defendant  from  a judgment  of  Roach  J., 
entered  on  the  findings  of  a jury,  in  favour  of  the  plaintiff  in 
the  sum  of  $15,000.00  and  costs. 

January  24th  and  25th,  1938.  The  appeal  was  heard  by 
Latchford  C.J.A.,  Hasten  and  Fisher  JJ.A. 

/.  /S.  Fairty^  K.C.,  for  the  defendant,  appellant,  contended  that 
the  findings  of  the  jury  were  perverse,  unsupported  by  evi- 
dence, and  contrary  to  the  evidence  that  was  adduced.  In  view 
of  the  surrounding  circumstances  the  speed  of  the  street  car 
did  not  constitute  negligence:  Imerson  v.  Nipissing  Central  Ry. 
Co.  (1925),  57  O.L.R.  588.  Moreover  the  plaintiff  had  the  last 
chance  and  the  learned  trial  Judge  should  have  left  the  question 
of  ultimate  negligence  to  the  jury:  Latimer  et  al.  v.  Ellis , [1935] 
O.W.N.  288. 

The  learned  Judge  at  first  instance  erred  in  rejecting  the 
evidence  of  a witness  who  heard  two  shouts  immediately  prior 
to  the  accident.  These  shouts  were  admissible  as  explaining  the 
cause  of  the  occurrence  and  being  a part  of  it.  Reference  to 
Milne  and  Seville  v.  Leisler  (1862),  7 H.  & N.  786;  Jarvis  v. 
London  Street  R.  W.  Co.  (1919),  45  O.L.R.  167;  4 C.E.D.  (Ont.), 
607.  The  learned  Judge  further  erred  in  refusing  evidence  of 
a statement  made  by  one  of  the  deceased’s  companions  immed- 
iately following  the  accident,  the  foundation  for  the  giving  of 
this  evidence  having  previously  been  laid  by  the  plaintiff.  In 
addition,  evidence  as  to  the  accident  record  of  an  ex-motorman. 
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called  by  the  plaintiff  as  an  expert  witness,  was  improperly 
rejected. 

In  any  event  the  damages  awarded  by  the  jury  were  grossly 
excessive  and  should  be  reduced.  Reference  to  Till  v.  Town  of 
Oakville  (1915),  33  O.L.R.  120;  Moscovitz  v.  The  King,  [1934] 
Ex.  C.R.  188.  Not  only  has  the  Court  of  Appeal  full  power  to 
reduce  the  damages  but  it  is  also  within  its  jurisdiction  to 
reverse  the  jury  verdict,  and  on  the  evidence  adduced  in  the 
case  at  bar  this  should  be  done.  Reference  to  Jones  v.  Spencer 
(1897),  77  L.T.  536. 

/.  Levinter,  K.C.,  for  the  plaintiff,  respondent,  argued  that 
there  was  an  abundance  of  evidence  upon  which  the  jury  could 
base  their  finding  and  accordingly  their  verdict  should  not  be 
interfered  with:  Nixon  v.  The  Ottawa  Electric  Ry.  Co.,  [1933] 
S.C.R.  154;  Athonas  v.  The  Ottawa  Electric  Ry.  Co.,  [1931] 
S.C.R.  139;  Armstrong  v.  Houston,  [1936]  O.W.N.  139.  There 
is  no  question  of  ultimate  negligence  in  the  case  at  bar  and 
therefore  it  was  properly  not  left  to  the  jury:  Swadling  v.  Coop- 
er, [1931]  A.C.  1,  at  p.  10.  Failure  to  look  is  not  necessarily 
fatal  to  the  plaintiff’s  case  because  even  if  he  had  looked  he 
would  not  have  realized  the  excessive  speed  of  the  street  car. 
Reference  to  Toronto  Railway  Co.  v.  Gosnell  (1895),  24  S.C.R. 
582,  at  p.  587;  Ramsay  v.  Toronto  R.  W.  Co.  (1913),  30  O.L.R. 
127;  Marks  v.  Toronto  R.  W.  Co.  (1920),  18  O.W.N.  169;  Imer- 
son  V.  Nipissing  Central  Ry.  Co.,  supra. 

There  was  no  evidence  improperly  rejected  by  the  trial 
Judge.  The  evidence  as  to  the  shouts  was  properly  refused 
because  there  was  nothing  to  connect  them  with  the  accident, 
or  to  show  who  made  them:  Jarvis  v.  London  Street  R.  W.  Co., 
supra.  The  statement  of  the  deceased’s  friend  was  also  right- 
fully refused  because  it  was  merely  an  opinion,  irrelevant  to 
the  main  issue,  and  denied  by  the  witness  at  the  trial:  Elton  v. 
Larkins  (1832),  5 Car.  & P.  385.  The  questions  as  to  the  acci- 
dent record  of  the  expert  witness  called  by  the  plaintiff  were 
irrelevant,  and  it  was  within  the  trial  Judge’s  discretion  to  re- 
fuse them:  Brownell  v.  Brownell  (1909),  42  S.C.R.  368,  at  p.  373. 

The  damages  awarded  by  the  jury  were  not  so  excessive  as 
to  be  outrageous  and  accordingly  the  award  should  not  be  inter- 
fered with:  Canadian  Northern  Ry.  Co.  v.  Horner  (1921),  61 
S.C.R.  547,  58  D.L.R.  154;  Peterson  v.  McIntosh,  [1934]  1 D.L.R. 


C.A. 


Cassels  v*  Toronto  Trans*  Comm* 


157 


289,  at  p.  292;  Cossette  v.  Dun  et  al.  (1890),  18  S.C.R.  222,  at  pp. 
256,  258. 

Fairty^  K.C.,  in  reply.  A review  of  the  evidence  shows  that 
the  defendant’s  motorman  was  not  negligent.  There  is  a very 
strong  inference  that  the  shouting  prior  to  the  accident  was 
done  by  the  deceased  and  his  companion,  and  this  question  should 
have  been  left  to  the  jury:  Jones  v.  Great  Western  Ry.  Co. 
(1930),  47  T.L.R.  39.  With  regard  to  the  damages,  the  Court 
of  Appeal  can  properly  reduce  an  excessive  award  such  as  this: 
Piper  V.  Hill  (1922),  53  O.L.R.  233. 

Cur.  adv.  vult. 

February  23rd,  1938.  Hasten  J.A.: — This  is  an  appeal  by 
the  defendant  The  Toronto  Transportation  Commission  from  a 
judgment  of  Roach  J.,  after  a trial  before  a jury,  whereby  the 
plaintiff  was  awarded  $15,000.00  and  costs. 

The  appellant  asks  that  the  judgment  be  vacated  and  a new 
trial  directed  on  the  following  grounds : 

‘T.  The  findings  of  the  jury  against  the  defendant  are 
against  the  evidence  and  the  weight  of  evidence  and  such  as  no 
jury  acting  reasonably  and  honestly  could  have  made. 

“2.  There  is  no  evidence  to  warrant  the  findings  of  the  jury 
against  the  defendant. 

“3.  The  findings  of  the  jury  against  the  defendant  do  not 
amount  to  negligence  in  law. 

“4.  The  damages  awarded  are  excessive  and  their  appor- 
tionment by  the  jury  unreasonable  and  unwarranted. 

“5.  The  learned  trial  Judge  erred  in  admitting  and  reject- 
ing evidence  from  time  to  time  as  will  appear  from  the  notes 
of  evidence. 

“6.  The  learned  trial  Judge  erred  in  refusing  to  submit  to 
the  jury  the  question  of  ultimate  negligence. 

“7.  The  findings  of  the  jury  against  the  deceased  convicts 
him  of  ultimate  negligence.” 

The  action  is  brought  under  Lord  Campbell’s  Act  for  the 
death  of  one  James  Cassels,  the  husband  of  the  plaintiff  Jean 
Cassels.  James  Cassels  was  struck  on  Danforth  Avenue,  Tor- 
onto, by  a street  car  owned  and  operated  by  the  defendant  com- 
pany, and  his  death  resulted  from  the  accident.  The  plaintiff 
alleges  that  the  accident  occurred  in  consequence  of  the  negli- 


158 


Ontario  Reports. 


[1938] 


gence  of  the  motorman  who  was  operating  the  street  car.  The 
questions  put  to  the  jury  and  their  answers  are  as  follows: 

“1.  Was  the  defendant  or  its  servant  or  agent  guilty  of 
any  negligence  which  caused  the  death  of  James  Cassels? 

A.  Yes. 

“2.  If  so,  in  what  did  such  negligence  consist?  Answer 
fully.  A.  (a)  Car  was  travelling  at  excessive  rate  of  speed, 
having  consideration  to  the  number  of  people  leaving  public 
buildings  at  that  time,  and  also  being  close  to  a much  travelled 
corner,  (b)  The  operator  did  not  apply  his  brakes  soon  enough, 
taking  into  consideration  the  fact  that  the  police  constable, 
independent  witness,  states  that  he  heard  the  gong,  heard  the 
brakes  going  on  and  simultaneously  saw  the  man  Cassels  fall 
and  roll  on  to  the  westbound  tracks,  (c)  The  operator  was  not 
keeping  a proper  look-out,  especially  in  consideration  of  the 
gully  at  each  side  of  the  outer  rails,  (d)  We  find  that  the 
car  was  not  under  proper  control  under  the  circumstances  in 
this  case,  (e)  We  believe  the  gong  was  not  sounded  in  suffi- 
cient time  to  give  deceased  man  Cassels  warning. 

“3.  Was  the  deceased  guilty  of  any  negligence  that  caused 
or  contributed  to  the  accident?  A.  Yes. 

“4.  If  so,  in  what  did  such  negligence  consist?  Answer 
fully.  A.  Deceased  did  not  exercise  sufficient  precautions  prior 
to  crossing  street-car  tracks. 

“5.  At  what  do  you  assess  the  total  damages?  A.  $20,- 
000.00  (twenty  thousand  dollars) . 


“6.  Having  found  both  the  defendant  and  the  deceased 
guilty  of  negligence,  then  apportion  such  negligence  between 
them.  A.  Deceased’s  negligence,  25%.  Defendant’s  negligence, 
75%.” 

Pursuant  to  these  answers  judgment  was  entered  against  the 
defendant  company  for  $15,000.00  and  costs. 

As  is  so  well  pointed  out  by  the  Chief  Justice  of  Canada  in 
McCannell  v.  McLean,  [1937]  S.C.R.  341,  the  principle  of  law 
governing  an  appellate  Court  when  asked  to  set  aside  the  verdict 
of  a jury,  is,  to  use  the  words  of  the  Chief  Justice,  at  p.  345, 
“so  completely  settled  and  so  well  known”  that  it  is  impossible 
to  think  that  any  Court  would  at  this  juncture  suggest  that  the 
principle  so  firmly  established  more  than  one  hundred  years 
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ago  had  now  been  altered,  especially  in  view  of  recent  reitera- 
tion of  the  rule  in  the  cases  of  Metropolitan  Ry.  Co,  v.  Wright 
(1886) , 11  App.  Cas.  152,  and  in  Mechanical  and  General  Inven- 
tions Co.  V.  Austin,  [1935]  A.C.  346. 

The  principle  has  been  enunciated  in  varied  forms  of  words 
some  of  which  are  as  follows:  Has  the  appellant  established 

that  “the  evidence  so  preponderates  against  the  verdict  as  to 
show  that  it  was  unreasonable  and  unjust?”:  per  Lord  Fitz- 
Gerald in  Metropolitan  Ry.  Co.  v.  Wright,  at  p.  155.  Again  in 
the  same  case  Lord  Halsbury’s  observations,  at  p.  156,  are  to 
the  effect  that  the  question  is,  whether  the  verdict  is  such  as 
reasonable  men  might  have  come  to.  And  Lord  Wright  in 
Mechanical  and  General  Inventions  Co.  v.  Austin,  supra,  con- 
cludes his  statement  of  the  principle  in  these  words,  at  p.  375: 

“Lord  Halsbury  in  these  valuable  observations  is,  I think, 
going  back  to  the  test  applied  in  Wood  v.  Gunston  (1655),  Style 
466,  which  was  whether  there  was  a miscarriage  of  the  jury. 
Thus  the  question  in  truth  is  not  whether  the  verdict  appears 
to  the  appellate  Court  to  be  right,  but  whether  it  is  such  as  to 
show  that  the  jury  have  failed  to  perform  their  duty.  An  appel- 
late Court  must  always  be  on  guard  against  the  tendency  to  set 
aside  a verdict  because  the  Court  feels  it  would  have  come  to  a 
different  conclusion.” 

But  while  the  principle  to  be  applied  has  been  so  long  settled 
and  so  clearly  stated,  yet  in  the  application  of  that  principle 
to  particular  circumstances  different  views  have  been  manifest, 
and  in  the  recent  case  of  McCannell  v.  McLean,  [1937]  S.C.R. 
341,  the  majority  of  this  Court  were  of  the  view  that,  having 
regard  to  the  course  of  decisions  in  the  Supreme  Court  of  Canada, 
it  was  the  duty  of  this  Court  to  conform  to  what  in  their  opinion 
would  be  the  inevitable  result  on  an  appeal  to  the  Supreme 
Court  of  Canada,  regardless  of  their  own  views  as  to  whether 
the  verdict  was  such  as  reasonable  men  might  have  come  to. 
But  as  I understand  the  judgment  of  the  Supreme  Court  in  that 
case  such  is  not  the  proper  method  of  approach  by  this  Court 
to  the  question  here  under  consideration.  Reference  is  there  made 
by  Duff  C.J.,  at  p.  346,  to  the  risk  of  “treating  decisions  dealing 
with  controversies  touching  its  [discretionary]  exercise  in  re- 
lation to  the  facts  of  a particular  case  and  expressions  found 
in  judgments  as  binding  authorities  constraining  other  courts  to 
a particular  course  in  dealing  with  a different  case  involving 
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different  facts”;  and  the  rule  which  this  Court  ought  to  observe 
in  such  cases  is  stated  in  the  following  paragraph,  at  p.  346: 

“I  do  not  think  Lord  Macnaghten  means  to  say  that  the  course 
taken  by  judges  of  great  experience  in  applying  a principle  to 
particular  facts  may  not  be  exceedingly  instructive  and  helpful 
as  illustrating  the  practical  working  of  the  principle;  but  it  is 
a very  different  matter  to  treat  such  expressions  and  such  deci- 
sions as  absolving  the  judges  who  are  called  upon  to  exercise 
this  power  to  set  aside  verdicts  as  against  the  weight  of  evidence 
from  the  responsibility  of  determining  in  each  particular  case 
whether  or  not  the  conditions  have  arisen  under  which  the  power 
can  properly  be  put  into  effect.” 

Acting  on  that  rule,  it  seems  to  me  that  this  Court  is  bound 
to  assume  the  responsibility  of  addressing  itself  in  each  case  to 
the  particular  circumstances  brought  before  it  and  to  reach  its 
own  conclusions,  having  due  regard  to  the  well  settled  principle 
of  law,  and  in  particular,  bearing  in  mind  the  necessity  of  guard- 
ing against  the  tendency  to  set  aside  a verdict  because  it  feels 
it  would  have  come  to  a different  conclusion;  but  having  done 
so,  this  Court  should  thereupon  record  its  own  view  leaving  the 
responsibility  to  a higher  Court  of  applying  the  recognised  prin- 
ciple to  the  particular  circumstances  in  such  manner  as  to  it 
seems  fit. 

Acting  on  that  view,  and  bearing  in  mind  the  decisions  to 
which  we  yield  loyal  obedience,  I have  no  hesitation  in  saying 
that,  in  my  opinion,  the  verdict  in  the  present  case  is  not  such 
as  reasonable  men  might  have  come  to;  that  there  has  been  a 
miscarriage  of  the  jury,  in  other  words  that  the  jury  in  the 
present  case  have  failed  to  perform  their  duty,  and  that  the 
evidence  so  preponderates  against  the  verdict  as  to  show  that 
it  was  unreasonable  and  unjust;  consequently  that  a new  trial 
should  be  directed.  As  that  is  the  case,  I refrain  from  discussing 
the  evidence  or  the  facts  in  detail  only  observing  that  the  con- 
clusion which  I have  reached  is  rested  upon  all  the  grounds  put 
forward  by  the  appellant. 

However  if  a new  trial  is  to  be  had,  it  may  be  of  import- 
ance for  the  assistance  of  the  trial  Judge  that  the  questions 
raised  by  the  appellant  respecting  the  rejection  of  evidence  on 
the  former  trial  ought  to  be  dealt  with  by  us,  and  in  addition, 
they  may  afford  reasons  why  a new  trial  should  be  directed. 
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The  first  point  raised  relates  to  the  rejection  by  the  trial 
Judge  of  certain  evidence  of  one  Mrs.  Jeffrey.  With  the  jury 
excluded,  her  evidence  was  taken  for  the  record.  If  I under- 
stand her  evidence  aright,  she  was  standing  on  the  north  side 
of  Danforth  Avenue  and  on  the  west  side  of  Dawes  Road  and 
was  looking  towards  the  south.  She  swore  that  immediately 
prior  to  the  collision  she  heard  a shout  “Jimmie  come  here”, 
and  an  answer  “To  hell  with  you”.  She  did  not  know  whose 
voices  they  were. 

I am  of  the  opinion  that  this  evidence  was  admissible  and 
ought  not  to  have  been  excluded.  In  the  case  of  Milne  v.  Leisler 
(1862),  7 H.  & N.  786,  the  question  was  whether  A.  sold  goods 
to  B.  personally,  or  to  B.  as  agent  for  C.  A letter  by  A.  to  his 
own  agent  asking  him  to  inquire  as  to  credit  of  C.  and  also  of 
B.  who  is  making  large  purchases  for  C.  was  tendered  in  evi- 
dence. The  letter  was  admitted  in  A.’s  favour  to  corroborate 
other  evidence,  though  not  as  in  proof  per  se  that  B.’s  purchase 
was  for  C.  In  that  case  Baron  Pollock,  at  p.  796,  after  quoting 
earlier  cases,  says: 

“It  is  difficult  not  to  perceive  from  those  cases  that  the 
Courts,  so  far  as  they  can,  are  disposed  to  receive  in  evidence 
whatever  can  throw  any  light  on  the  matter  in  issue,  and  ad- 
vance the  search  after  truth.  No  doubt,  for  that  reason,  in  the 
case  of  an  exclamation  of  anyone  in  a crowd,  when  an  accident 
occurs,  and  the  conduct  of  a particular  person  is  in  question,  it 
may  be  asked  whether  some  one  did  not  call  out  ‘shame’,  for 
it  is  part  of  the  res  gestae.  The  exclamation  may  be  the  result 
of  prejudice  or  passion,  but  it  is  admissible  in  evidence,  and 
the  jury  must  judge  whether  it  did  not  proceed  in  the  ordinary 
course  of  events,  or  whether  any  reliance  can  be  placed  upon  it.” 

Baron  Martin,  at  p.  797,  says : 

“I  am  of  the  same  opinion.  I never  entertained  the  slightest 
doubt  that  my  brother  Wilde  not  only  did  right  in  admitting 
the  letter  in  evidence,  but  that  he  would  have  done  wrong  if  he 
had  excluded  it,  and  the  plaintiffs  would  have  been  entitled  to 
a new  trial  on  that  ground.” 

The  question  is  referred  to  in  the  2nd  ed.  of  Halsbury,  vol.  13, 
at  p.  551: 

“There  are  many  incidents,  however,  which,  though  not 
strictly  constituting  a fact  in  issue,  may  yet  be  regarded  as  form- 
ing a part  of  it,  in  the  sense  that  they  closely  accompany  and 


162 


Ontario  Reports. 


[1938] 


explain  that  fact.  In  testifying  to  the  matters  in  issue,  there- 
fore, witnesses  must  state  them  not  in  their  barest  possible 
form,  but  with  a reasonable  fulness  of  detail  and  circumstance. 
These  constituent  or  accompanying  incidents  are  in  law  said  to 
be  admissible  as  forming  part  of  the  res  gesta  or  main  fact; 
and,  when  they  consist  of  declarations  accompanying  an  act,  are 
subject  to  three  important  qualifications:  (1)  They  must  not  be 
made  at  such  an  interval  as  to  allow  of  fabrication,  or  to  reduce 
them  to  the  mere  narrative  of  a past  event;  (2)  they  must  relate 
to,  and  can  only  be  used  to  explain,  the  act  they  accompany,  and 
not  independent  facts  prior  or  subsequent  thereto;  and  (3) 
though  admissible  to  explain,  or  corroborate,  they  are  not,  in 
general,  to  be  taken  as  any  proof  of  the  truth  of  the  matters 
stated:  they  are  consequently  not,  in  any  strict  sense,  to  be 
classed  as  exceptions  to  the  hearsay  rule.” 

The  exclamation  referred  to  in  this  evidence  was  contem- 
poraneous with  the  accident  and,  taken  in  connection  with  the 
other  evidence,  appears  to  relate  to  the  accident  in  question. 
I think  the  evidence  was  improperly  excluded. 

The  second  ground  of  complaint  by  the  appellant  relates  to 
the  rejection  by  the  trial  Judge  of  evidence  tendered  on  behalf 
of  the  defendant  by  Acton,  the  driver  of  the  street  railway  car, 
and  the  incident  appears  at  pages  208-9-10  of  the  evidence.  The 
ground  of  appeal  is  thus  stated  in  the  written  memorandum  of 
the  appellant:  “The  appellant  laid  a foundation  as  required  by 

statute  regarding  an  alleged  statement  by  Major  to  the  motor- 
man  immediately  after  the  accident.  The  statement  given  in 
evidence  by  Acton  in  the  jury’s  absence  was  as  follows:  ‘Never 

mind,  buddy,  you  could  not  help  it.  It  was  no  fault  of  yours’  ”. 
The  Judge  refused  to  permit  this  evidence  to  be  adduced  before 
the  jury.  I am  of  opinion  that  his  ruling  was  correct,  and  that 
this  evidence  of  Acton  was  not  admissible. 

In  Phipson  on  Evidence,  6th  ed.,  at  p.  481,  it  is  said:  “A 

witness’s  denial  on  cross-examination,  that  he  had  ever  expressed 
his  opinion  that  the  party  calling  him  had  no  case,  cannot  be 
contradicted”,  citing  Elton  v.  Larkins  (1832),  5 Car.  & P.  385- 
390,  and  Lane  v.  Bryant  (1857),  75  Mass.  245. 

Mr.  Fairty  suggests  to  the  Court  that  the  expression  “You 
could  not  help  it”  is  an  expression  of  fact  rather  than  an  ex- 
pression of  opinion.  I think  that  both  the  expressions  are  ex- 
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pressions  of  the  opinion  which  Major  held  at  that  time,  and  that 
neither  of  them  was  admissible. 

The  third  point  with  respect  to  the  rejection  of  evidence 
appears  at  p.  191  of  the  evidence.  One  Hargraves  was  produced 
as  an  expert  on  behalf  of  the  plaintiff,  and  at  p.  191,  line  27, 
counsel  for  the  defendant  v/as  proceeding  to  cross-examine  him 
as  follows: 

“Q.  Just  before  you  left  the  service  did  you  have  a few 
accidents? 

Mr,  Levinter:  Well,  now,  . . . 

“By  The  Court:  What  is  the  relevancy  of  that? 

''By  Mr.  Young:  That  may  be  the  reason  he  did  have  those 

accidents,  because  he  thought  he  could  stop  his  car  in  these 
distances. 

"By  Mr.  Levinter:  Are  we  going  to  investigate  every  acci- 

dent? 

“By  The  Court:  No.  I rule  that  is  not  relevant.  If  he  is 

wrong  in  his  estimates  of  those  distances,  there  is  another  way 
of  proving  it. 

"By  Mr.  Young:  Yes,  my  Lord,  I have  that  evidence.  I 

will  not  persist  in  that  questioning. 

(Witness  then  retired) 

In  my  opinion  the  result  of  this  evidence  is  that  the  counsel 
for  the  defendant  withdrew  the  question  and  did  not  persist  in 
the  cross-examination.  Under  these  circumstances  I do  not 
think  it  can  be  urged  as  a ground  for  a new  trial,  whatever  may 
be  the  rights  of  the  parties  if  the  question  had  been  insisted 
upon  by  counsel  for  the  defendant. 

At  p.  8 of  his  memorandum  in  support  of  the  appeal,  counsel 
puts  forward  the  claim  that  “the  question  of  ultimate  negligence 
should  have  been  left  to  the  jury,  but  in  any  case  the  jury’s 
finding  convicts  the  deceased  of  ultimate  negligence.” 

It  is  well  settled  that  the  doctrine  of  ultimate  negligence  has 
not  become  superseded  in  Ontario  in  consequence  of  the  statute 
respecting  contributory  negligence:  Latimer  v.  Ellis,  [1935] 
O.W.N.  288;  Irvine  v.  Metropolitan  Transport  Co.,  [1933]  O.R. 
823. 

The  reasons  why  the  evidence  in  the  present  case  would 
have  warranted  a jury  in  finding  the  deceased  guilty  of  ultimate 
negligence  are  (in  another  aspect)  fully  stated  in  the  judgment 
of  my  brother  Fisher,  and  I refrain  from  restating  them. 
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We  are  informed  by  counsel  for  the  appellant  that  in  the 
discussion  by  counsel  of  the  questions  to  be  submitted  to  the  jury, 
counsel  for  the  appellant  asked  that  the  question  of  ultimate 
negligence  should  be  submitted  to  the  jury,  and  the  request 
was  refused.  This  discussion  took  place  in  the  Judge’s  room  and 
does  not  appear  in  the  record,  but  I understand  that  the  state- 
ment of  counsel  is  not  controverted. 

I think  that  the  question  of  the  ultimate  negligence  of  James 
Cassels  ought  to  have  been  submitted  to  the  jury:  Cooper  v. 
Swadling  (1929),  46  T.L.R.  73. 

This  is  not  a case  in  which  this  Court  can,  in  my  opinion, 
withdraw  from  the  jury  the  issues  of  fact  that  arise  and  there- 
upon direct  a dismissal  of  the  action.  In  Kostuk  v.  National  Ben 
Franklin  Fire  Insurance  Co,  (1926),  60  O.L.R.  56,  this  Court 
held  that  it  has  power  in  a proper  case  to  disregard  a finding 
of  the  jury  but  that  that  power  should  be  exercised  with  ex- 
treme care,  and  refused  to  exercise  the  power. 

A similar  view  arising  on  different  facts  was  maintained 
by  this  Court  in  Dalgetty  v.  Hamilton  Radial  Electric  Ry.  Co. 
(1928) , 33  O.W.N.  362,  where  the  earlier  cases  were  referred  to. 

In  the  circumstances  of  this  case  I think  it  is  a question  of 
fact  for  the  jury  whether  there  was  negligence  on  the  part  of 
the  motorman  in  driving  his  car  at  excessive  speed  and  in  fail- 
ing to  sound  the  gong  at  an  earlier  stage,  and  also  as  to  whether 
the  plaintiff  was  guilty  of  ultimate  negligence.  Under  these  cir- 
cumstances I am  unable  to  reach  the  conclusion  that  this  Court 
should  disregard  the  findings  of  the  jury  and  exercise  its  power 
to  dismiss  the  action.  Consequently,  I am  of  opinion  that  there 
must  be  a new  trial. 

The  appeal  should  be  allowed,  the  judgment  below  set  aside 
and  a new  trial  directed,  costs  of  this  appeal  to  be  costs  to  the 
appellant  in  any  event;  costs  of  the  former  trial  to  be  costs 
in  the  cause. 

Latchford  C.J.A.: — I agree  in  the  conclusion  of  my  learned 
brother  Hasten  that  there  should  be  a new  trial  and  in  his  dis- 
position of  the  costs  here  and  in  the  Court  below. 

Fisher  J.A.  (dissenting) : — The  appellant.  The  Toronto  Trans- 
portation Commission,  is  asking  this  Court  to  reverse  findings  of 
fact  by  a jury,  and  to  dismiss  a fatal  accident  action,  brought 
to  recover  damages  for  the  death  of  the  plaintiff’s  husband  in 
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an  accident  which  took  place  in  Toronto  on  the  25th  day  of 
October,  1936,  at  midnight;  or  in  the  alternative,  that  a new 
trial  be  granted. 

The  jury  found  the  damages  suffered  were  $20,000.00  and 
apportioned  the  degrees  of  negligence  to  plaintiff’s  husband  25 
per  cent,  and  to  the  defendant  commission  75  per  cent. 

To  determine  the  questions  involved,  a short  description  of 
the  place  where  the  accident  occurred  and  its  surroundings,  and 
a careful  analysis  of  the  evidence  must  be  referred  to. 

Danforth  Avenue  runs  east  and  west,  with  double  tracks  for 
street  car  operation.  The  accident  happened  out  in  the  suburban 
area  on  the  south  side  of  the  avenue  and  a short  distance  east 
of  an  intersecting  street  known  as  Dawes  Road  which  runs  from 
the  south  to  the  north  side  of  Danforth  Avenue  in  a slightly 
diagonal  direction. 

On  the  south-west  corner  of  Dawes  Road  and  Danforth  Ave- 
nue is  a hotel  known  as  the  Danforth  Hotel;  on  the  south-east 
corner  is  another  hotel  known  as  Noah’s  Ark  Hotel;  on  the 
north-east  corner  is  the  Royal  Bank  and  on  the  north-west 
corner  a grocery  shop.  From  curb  to  curb,  Danforth  Avenue 
is  54  feet,  4 inches  wide.  Adjoining  the  Danforth  Hotel  on  the 
west,  is  a garage  or  gas  station,  and  in  the  middle  of  the  inter- 
section is  an  overhead  floodlight.  It  is  not  denied  that,  on 
the  night  in  question,  the  intersection  was  well  lighted,  and  the 
headlights  of  the  street  car  were  on. 

The  distance  from  a point  about  opposite  the  Danforth  Hotel 
to  the  point  of  impact  is  estimated  to  be  about  200  to  250  feet, 
and  the  distance  from  the  easterly  limit  of  Dawes  Road  to  the 
point  of  impact  is  estimated  to  be  about  50  feet. 

The  evidence  is  that  the  deceased,  at  about  10  p.m.,  had  been 
at  the  hotel  known  as  Benlamond,  situate  some  considerable 
distance  to  the  east  of  the  Noah’s  Ark  Hotel,  and  there  had 
some  beer,  and  met  a man  by  the  name  of  Page.  Page  had  a 
motor  vehicle,  and  about  10.30  p.m.  drove  the  deceased  and  a 
man  named  Major,  who  also  was  in  the  Benlamond  Hotel 
to  the  Noah’s  Ark  Hotel,  and  there  they  remained  and  had 
some  more  beer  until  12  o’clock  midnight,  and  were  then  told 
by  the  proprietor  to  leave  the  premises  as  it  was  closing  time. 
There  is  no  evidence  that  the  deceased  or  Page  was  under  the 
influence  of  liquor. 
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Constable  Keeling  swore  that  Major,  who  was  probably  the 
most  important  witness  called  on  behalf  of  the  plaintiff,  was 
slightly  under  the  influence  of  liquor. 

We  come  now  to  the  most  critical  period  in  the  events  which 
subsequently  happened. 

Before  these  three  men  left  the  hotel,  it  was  arranged  that 
Page,  who  had  had  his  car  parked  on  the  west  side  of  Dawes 
Road  a short  distance  north  of  Danforth  Avenue,  would  drive 
the  deceased  and  Major  home.  Page,  the  deceased  and  Major 
emerged  from  the  hotel  a minute  or  two  after  the  hour  of  12, 
Page  leading  the  way  towards  the  curb.  The  deceased  followed 
Page  and  Major  followed  the  deceased. 

Page  swore  that  he  first  noticed  the  approaching  car  when 
he  was  on  the  pavement,  and  just  before  he  entered  the  south- 
erly rail  of  the  street  railway  and  from  a glance  only  that  he 
gave  to  the  approaching  street  car,  it  was,  he  thought,  then 
somewhere  down  and  about  opposite  the  Danforth  Hotel;  that 
he  arrived  in  safety  to  the  northerly  curb  of  the  avenue  and  had 
not  seen  the  deceased  until  after  he  was  struck  by  the  street  car. 

No  one  knows  whether  the  deceased  looked  to  his  left  before 
leaving  the  curb  and  entering  on  the  street,  but  if  he  did,  it 
would  appear  that  he  must  have  been  indifferent  to  the  approach- 
ing street  car  as  he  continued  on  his  way  and  was  struck,  as  he 
was  on  or  about  the  north  rail  of  the  southerly  track.  The  dis- 
tance from  the  curb  to  the  southerly  car  track  is  about  15  feet. 

Major  was  following  behind  the  deceased,  and  apparently, 
from  a glance,  saw  the  street  car  near  at  hand,  and  his  evidence 
is  that  when  he.  Major,  was  about  half-way  between  the  curb 
and  the  southerly  track  of  the  street  car,  Cassels  was  near  or  at 
the  southerly  rail,  and  thinking  that  he  might  be  struck,  shouted 
to  him  “Jim”  (meaning  the  deceased)  and  at  that  moment  the 
deceased,  instead  of  stepping  back  started  into  a run  across  the 
tracks  and  was  struck  by  the  street  car. 

The  foregoing  does  not,  of  course,  embrace  all  the  facts,  but 
I think  gives  an  accurate  picture  of  events  up  to  the  time  of  the 
impact. 

The  deceased  was  a married  man,  38  years  of  age,  with  five 
children,  the  eldest  being  8 years  and  the  youngest  18  months, 
his  occupation  that  of  painter  and  decorator.  For  the  past  five 
years  he  had  been  on  relief,  but  supplemented  his  relief  with 
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whatever  jobs  he  could  get,  and  the  evidence  is  that  he  did  get 
jobs  for  which  he  was  paid  in  addition  to  his  relief. 

It  is  to  be  noted  that  the  widow  has  since  the  decease  of  her 
husband,  been  in  receipt  of  $55  per  month  from  The  Mothers’ 
Allowance  Board. 

After  a careful  and  exhaustive  charge  by  the  trial  Judge,  the 
jury  made  many  findings  of  fact  against  the  appellant;  they  are 
as  follows:  (a)  Excessive  speed;  (b)  non-application  of  brakes; 

(c)  not  keeping  a proper  lookout;  (d)  gong  not  sounded  in  time 
and  (e)  car  not  under  proper  control;  and  the  one  finding  of  fact 
against  the  deceased  was  “that  he  did  not  exercise  sufficient 
caution  prior  to  the  crossing  street  car  tracks.” 

The  two  first  points  to  be  considered  and  determined  are,  was 
the  proximate  cause  of  the  accident  solely  due  to  the  deceased’s 
own  negligence,  and  had  the  speed  and  the  other  findings  of 
negligence  by  the  jury,  really  anything  to  do  with  the  accident? 
No  one  will  dispute  that  it  was  the  bounden  duty  of  the  deceased 
to  look  for  traffic  before  entering  upon  the  pavement,  and  also 
that,  if  he  did  look,  he  would  have  observed  and  heard  the  ap- 
proaching car.  There  is  no  evidence  that  the  deceased  looked 
before  entering  upon  the  pavement,  and  without  evidence,  the 
jury  is,  in  law,  not  entitled  to  infer  that  the  deceased  did  look, 
nor  is  the  jury  in  law  permitted  to  enter  the  area  of  conjecture 
and  find  that  he  looked:  Jones  v.  Great  Western  Ry.  Co.  (1930), 
47  T.L.R.  39.  What  followed  the  deceased’s  entrance  on  the 
pavement  is  of  first  importance.  There  was,  as  stated,  only  two 
eye-witnesses  to  the  accident,  Acton  the  motorman,  who  swore 
as  stated  that  the  deceased  ran  in  front  of  the  street  car  when 
he  was  about  20  feet  from  it,  and  Major,  the  plaintiff’s  own  wit- 
ness, that  the  deceased  was  about  6 to  8 feet  from  the  street 
car  when  he  shouted  “Jim”  and  that  he  then  started  into  a run 
and  crossed  the  tracks  in  front  of  the  car,  when  he  was  struck. 
There  is  no  contradiction  of  this  evidence  given  by  these  wit- 
nesses. The  jury  was  entitled,  if  so  minded,  to  ignore  the  motor- 
man’s  evidence,  but  they  could  not  ignore  Major’s  evidence  as  he 
was  the  plaintiff’s  witness.  If  the  evidence  of  the  motorman  and 
Major,  or  either  of  them  be  accepted,  speed  of  the  street  car  and 
the  other  findings  of  the  jury  had,  in  my  opinion,  nothing  what- 
ever to  do  with  the  accident.  No  human  being  could  have  stop- 
ped the  car  in  20  feet  much  less  in  6 or  8 feet  and  at  either 
of  these  distances  sounding  of  the  gong  or  application  of  the 


168 


Ontario  Reports. 


[1938] 


brakes  could  not  have  made  a particle  of  difference.  If  Major 
was,  and  he  swore  he  was,  on  the  pavement  a short  distance 
behind  the  deceased  and  saw  the  street  car  almost  upon  them 
and  stopped  and  shouted  “Jim”,  surely  “Jim”,  the  deceased,  had 
the  same  opportunity  of  observing  the  street  car  close  at  hand, 
and  before  it  was  close  at  hand,  as  Major  had  and  to  have  stopped. 
It  seems  perfectly  plain  to  me  that  the  jury  was  bent  on  finding 
negligence  against  the  appellant  because  they  not  only  ignored 
the  foregoing  facts  but  paid  no  attention  to  that  part  of  the 
learned  Judge’s  charge  which  reads : 

“Now  then,  I suggest  to  you,  and  it  is  entirely  for  you  to  say, 
there  is  a man  standing  close  to  that  south  rail  of  the  east-bound 
track,  with  a car  thundering  down  at  what  Major  says  was  a 
speed  of  35  miles  an  hour.  Would  anyone  of  you,  as  reasonable 
men,  suddenly  run  out  in  front  of  that  car?  That  is  a fair  ques- 
tion, I suggest,  for  you  to  ask  yourselves.  Was  it  negligence  on 
the  part  of  this  motorman  that  he  failed  to  anticipate  that  that 
man  would  run  across  in  front  of  his  street  car?  That  is  some- 
thing for  you  to  say.” 

The  jury  found  that  the  deceased  had  not  taken  sufficient  pre- 
caution before  crossing  when  there  is  not  a scintilla  of  evidence 
that  he  took  any  precaution. 

It  was  argued  that  the  jury  had  a right  to  infer  that  the  de- 
ceased may  have  thought  that  he  had  time  to  cross  in  safety  had 
the  street  car  been  travelling  at  a moderate  rate  of  speed,  but 
that  argument  is  completely  answered  by  the  fact  that,  as  stated, 
there  is  no  evidence  that  the  deceased  even  took  the  trouble  to 
look,  and  if  the  jury  was  entitled  to  draw  any  inference,  the  fair 
and  honest  one  would  have  been  that  the  deceased  had  not  looked. 

The  law  looks  to  the  proximate  cause.  Whose  fault  was  it? 
Even  if  the  speed  had  only  been  ten  miles  an  hour,  the  deceased 
would  have  been  struck  as  he  attempted,  according  to  Major,  to 
cross  when  the  street  car  was  six  or  eight  feet  from  him.  There 
were  only  two  pedestrians  on  the  street  between  the  curb  and 
the  street  railway  track  as  the  car  was  approaching,  and  as 
Major  had  stopped  because  of  the  close  proximity  of  the  car, 
surely  the  motorman  had  a right  to  expect  that  the  deceased 
would  also  stop. 

Pedestrians  have  their  rights,  but  not  to  the  extent  of  being 
“spoonfed”,  if  I may  use  the  expression,  with  that  extraordinary 
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care  that  no  matter  how  gross  and  reckless  their  conduct  may 
be,  nevertheless  they  are  entitled  to  be  compensated. 

For  this  jury,  which  was  supposed  to  be  composed  of  intelli- 
gent, unsympathetic  and  honest  men,  to  have  found  in  the  face 
of  this  evidence  that  the  deceased  was  only  twenty-five  per  cent, 
negligent  and  the  street  railway  company  seventy-five  per  cent., 
and  to  have  assessed  the  total  damages  at  the  enormous  sum 
of  $20,000.00,  is  beyond  my  understanding,  and  without  the 
slightest  hesitation  I express  the  opinion  that  if  their  findings  are 
to  stand,  a gross  miscarriage  of  justice  would  result. 

In  view  of  my  conclusions  on  the  facts,  I find  it  unnecessary 
to  refer  to  any  of  the  decided  cases  as  I fully  agree  with  what 
Lord  Finlay  said  in  Craig  v.  Glasgow  Corporation  (1919),  S.C. 
(H.L.)  1,  atp.  10: 

“No  inquiry  is  more  idle  than  one  which  is  devoted  to  seeing 
how  nearly  the  facts  of  two  cases  come  together.  The  use  of 
cases  is  for  the  propositions  of  law  they  contain;  and  it  is  no  use 
to  compare  the  special  facts  of  one  case  with  the  special  facts  of 
another  for  the  purpose  of  endeavouring  to  ascertain  what  con- 
clusion you  ought  to  arrive  at  in  the  second  case.” 

The  finding  of  the  jury  in  this  case  to  my  mind  affords  a 
good  example  of  a jury  without  evidence  linking  up  with  the 
appellant  every  conceivable  act  or  omission  and  ignoring  in  this 
case  the  deceased’s  recklessness  and  want  of  taking  reasonable 
care. 

My  conclusion  is,  that  the  sole  and  proximate  cause  of  the 
accident  was  due  to  the  deceased’s  own  negligence  and  that  there 
was  not  any  evidence  upon  which  twelve  reasonable  and  honest 
men  could  support  and  make  the  findings  they  did. 

It  may  be  a wrong  inference,  but  I think  a fair  one,  that  the 
deceased’s  apparent  indifference  to  imminent  danger  may  have 
been  due  to  the  fact  that  he  had  spent  at  least  two  hours  that 
night  before  the  impact  in  hotels,  which  the  jury  for  some  un- 
known reason  conveniently  and  charitably  described  one  of  them, 
the  Noah’s  Ark  Hotel,  as  “a  public  building”. 

I would  allow  the  appeal  with  costs  and  dismiss  the  action 
with  costs. 

New  trial  ordered,  Fisher  J.A.,  who  would  dismiss  the  action, 
dissenting. 
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[COURT  OF  APPEAL.] 

Rex  v»  Richards* 

Criminal  Law — Bawdy  houses — Accused  charged  with  keeping  a com- 
mon bawdy  house — Accused  had  rented  a room  in  a house  so  that 
she  could  carry  on  therein  the  business  of  a common  prostitute — 
The  Criminal  Code,  R.S.C.  1927,  ch.  36,  secs.  225  and  229. 

The  accused  rented  a room  in  a house  for  the  purpose  of  carrying  on 
in  the  room  the  business  of  a common  prostitute.  The  house  was 
not  the  home  or  residence  of  the  accused,  and  the  room  was  not 
furnished  or  used  for  any  purpose  other  than  for  prostitution.  The 
room  was  not  used  by  any  prostitute  other  than  the  accused. 

Held,  that  the  accused  was  guilty  of  the  offence  of  keeping  a common 
bawdy  house,  contrary  to  secs.  225  and  229  of  The  Criminal  Code, 
R.S.C.  1927,  ch.  36.  Rex  v.  Sovari,  [1938]  O.R.  9,  distinguished  on 
the  facts. 

Per  Middleton  J.A.:  I am  not  satisfied  that  the  judgment  in  Rex  v. 
Sovari,  [1938]  O.R.  9,  is  correct.  It  does  not  give  adequate  effect 
to  the  amendment  of  the  Code  in  1907,  6-7  Edw.  VII,  ch.  8,  sec.  2:  see 
now  sec.  225. 

An  appeal  by  the  Crown  from  the  acquittal  by  Magistrate 
James  Cowan  at  Toronto  of  the  accused  Gertrude  Richards  on  a 
charge  that  she  unlawfully  did  keep  a certain  disorderly  house, 
that  is  to  say,  a common  bawdy  house,  situate  on  George  Street, 
Toronto,  contrary  to  The  Criminal  Code. 

April  4th,  1938.  The  appeal  was  heard  by  Middleton^  Fisher 
and  Henderson  JJ.A. 

W.  B.  Common,  K.C.,  for  the  Crown,  appellant. 

M.  Frankel,  for  the  accused,  respondent. 

April  7th,  1938.  Middleton  J.A.: — I agree  with  my  brother 
Henderson  that  this  case  is  not  governed  by  the  decision  in  v. 
Sovari,  [1938]  O.R.  9,  for  the  reasons  stated  by  him. 

I am  bound  by  the  decision  of  R.  v.  Sovari,  but  I am  not 
satisfied  that  it  is  correct.  I think  that  it  does  not  give  ade- 
quate effect  to  the  amendment  of  the  Statute  in  1907,  6-7  Edw. 
VII,  ch.  8,  sec.  2:  see  now  sec.  225  of  the  Code.  This  Statute 
was  passed  to  remedy  the  state  of  the  law  revealed  by  R.  v. 
Mannix  (1905),  10  O.L.R.  303.  The  Statute  does  not  make 
fornication  a crime  but  it  does  make  it  a crime  to  keep  a place 
for  the  purpose  of  prostitution  or  for  the  resort  by  one  or  more 
persons  for  the  purpose  of  prostitution. 

Had  the  view  of  the  Court  been  that  the  case  of  R.  v.  Sovari 
governed,  I should  have  dissented  so  that  an  appeal  might  be 
had  to  the  Supreme  Court  and  the  whole  matter  might  be  in- 
vestigated anew. 
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The  acquittal  should  be  set  aside  and  matters  remitted  to  the 
magistrate.  Possibly  the  Crown  may  now  rest  satisfied  by  this 
declaration  of  the  law,  and  so  avoid  any  appearance  of  harsh- 
ness. 

Henderson  J.A.: — An  appeal  by  the  Attorney-General  of 
Ontario  from  the  decision  of  a Police  Magistrate  at  Toronto  ac- 
quitting the  accused  of  a charge  of  keeping  a common  bawdy 
house. 

The  facts  are  that  the  accused  rented  a room  in  the  premises 
known  as  274  George  Street,  Toronto,  for  the  purposes  of  a bawdy 
house.  It  was  not  her  home  or  residence  and  was  not  furnished 
or  used  for  any  purpose  other  than  for  the  purpose  of  prosti- 
tution. It  is  true  there  is  no  evidence  that  it  was  used  by  any 
prostitute  other  than  herself. 

These  facts  establish  a wide  distinction  between  this  case 
and  the  case  of  R.  v.  Sovari,  [1938]  O.R.  9,  and  the  cases  upon 
which  that  decision  is  founded,  and  bring  the  accused  within 
the  very  words  of  sec.  229  of  The  Criminal  Code,  R.S.C.  1927, 
ch.  36. 

The  appeal  should  be  allowed  and  a conviction  recorded. 

Counsel  for  the  Attorney-General  intimated  that  it  is  de- 
sired to  have  the  decision  of  this  Court  for  record,  but  does  not 
press  for  the  imposition  of  a penalty  in  this  case. 

Fisher  J.A.  agreed  with  Henderson  J.A. 

Appeal  allowed. 
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[COURT  OF  APPEAL.] 

Askin  et  aL  v.  The  Canadian  Pacific  Railway. 

Negligence — Railways — Death  of  passenger — Body  of  passenger  found 
near  track  after  train  had  passed  over  track — Onus  of  proof — 
Accident  inexplicable. 

The  judgment  of  Greene  J.,  reported  in  [1937]  O.R.  730,  dismissing 
the  action  with  costs  on  a motion  by  the  defendant  for  a non-suit, 
was  affirmed  on  appeal,  the  Court  of  Appeal  agreeing  with  the 
conclusion  of  the  trial  Judge  that  the  plaintiffs  had  not  adduced  any 
evidence  establishing  that  the  death  of  their  son  was  due  to  any 
negligent  act  or  omission  by  the  defendant  company;  Wakelin  v. 
London  d South  Western  Rly.  Co.  (1886),  12  App.  Cas.  41,  applied. 

An  appeal  by  the  plaintiffs  from  a judgment  of  Greene  J. 
reported  in  [1937]  O.R.  730,  dismissing  the  action  with  costs 
on  a motion  by  the  defendant  for  a non-suit. 

March  24th-25th,  1938.  The  appeal  was  heard  by  Middleton^ 
Hasten  and  Henderson  JJ.A. 

Gordon  Fraser,  K.C.,  and  Bruce  Macdonald,  for  the  plaintiffs, 
appellants,  contended  that  on  the  facts  the  deceased  could  only 
have  met  his  death  by  falling  from  the  rear  platform  of  the 
coach  and  that  the  accident  was  clearly  caused  by  the  negligence 
of  the  company  in  allowing  the  platform  to  remain  in  a slippery 
condition,  with  no  illumination  and  an  inadequate  guard.  The 
jury’s  finding  of  ne'gligence  on  such  evidence  was  reasonable  and 
should  be  upheld  even  though  there  is  no  evidence  as  to  how 
the  accident  actually  occurred:  McArthur  v.  Dominion  Cartridge 
Co.,  [1905]  A.C.  72;  Richard  Evans  & Co.  Ltd.  v.  Astley,  [1911] 
A.C.  674,  at  678;  Williams  v.  The  Great  Western  Railway  Co. 
(1874),  L.R.  9 Ex.  157;  Jones  v.  Canadian  Pacific  R.W.  Co. 
(1913),  30  O.L.R.  331;  Mersey  Docks  and  Harbour  Board  v. 
Procter,  [1923]  A.C.  253,  distinguished.  The  deceased  was  not 
a trespasser  upon  the  platform  in  question  but  was  merely  using 
it,  as  he  thought,  in  order  to  pass  from  car  to  car:  C.N.R.  v. 
Muller  (1933),  41  C.R.C.  329.  In  any  event  an  unintentional  and 
unavoidable  contravention  of  a by-law  is  not  culpable:  Hill  v. 
Grand  Trunk  Ry.  Co.  (1922),  52  O.L.R.  508. 

J.  Q.  Maunsell,  K.C.,  and  J.  F.  Clark,  for  the  defendant,  re- 
spondent, argued  that  there  was  no  negligence  on  the  part  of 
the  defendant.  Evidence  shows  that  the  rear  platform  in  ques- 
tion had  been  thoroughly  cleared  of  ice  and  snow  just  before 
leaving  London  and  that  the  platform  lights  were  burning.  Ref- 
erence to  McCormack  v.  The  Sydney  & Glace  Bay  Ry.  Co. 
(1904),  37  N.S.R.  254.  The  dangers  at  the  rear  were  apparent 
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to  all  on  the  car,  and  when  the  deceased  failed  to  see  them  he 
brought  the  accident  on  himself.  Moreover  he  was  a trespasser 
on  the  platform  and  it  is  irrelevant  that  he  was  unaware  of  this 
and  that  his  errand  was  hona  fide:  Mersey  Docks  and  Harbour 
Board  v.  Procter^  supra]  Salmond  on  Torts,  9th  ed.,  p.  28; 
The  Railway  Act,  R.S.C.  1927,  ch.  170,  sec.  290(/).  There  was 
no  duty  to  post  the  by-law  forbidding  standing  on  platforms 
in  every  station,  because  such  a by-law  has  the  same  force  as 
the  statute  authorizing  it,  and  ignorance  is  no  excuse:  Hill 
V.  Grand  Trunk  Ry.  Co.,  supra;  Grand  Trunk  Ry.  Co.  v.  Barnett, 
[1911]  A.C.  361,  at  365;  London  Association  of  Shipowners  and 
Brokers  v.  London  and  India  Docks  Joint  Committee,  [1892] 
3 Ch.  242.  In  any  event  the  findings  of  the  jury  were  based 
upon  conjecture  and  accordingly  cannot  be  maintained:  Brown 
V.  Waterous  Engine  Works  Co.  (1904),  8 O.L.R.  37;  The  Mon- 
treal Rolling  Mills  Co.  v.  Corcoran  (1896),  26  S.C.R.  595;  Camp- 
bell V.  Canadian  Pacific  Ry.  Co.  (1901),  1 C.R.C.  258;  Wakelin 
V.  The  London  and  South  Western  Ry.  Co.  (1886),  12  App.  Cas. 
41;  Delahanty  v.  Michigan  Central  R.W.  Co.  (1904),  7 O.L.R.  690. 

Fraser,  K.C.,  in  reply.  The  Wakelin  case,  supra,  is  distin- 
guishable, because  there  the  chain  of  events  was  not  complete 
as  in  the  case  at  bar.  A jury  verdict  which  is  reasonable  on  the 
facts  should  be  upheld,  even  though  the  method  of  the  accident 
is  unknown:  Grand  Trunk  Railway  Co.  v.  Griffith  and  others 
(1911),  45  S.C.R.  380;  Dublin,  Wicklow,  and  Wexford  Ry.  Co. 
v.  Slattery  (1878) , 3 App.  Cas.  1155. 

Cur.  adv.  vult. 

March  31st,  1938.  Middleton  J.A.: — An  appeal  by  the  plain- 
tiffs from  the  judgment  pronounced  by  the  Honourable  Mr. 
Justice  Greene  on  the  21st  July,  1937,  after  a trial  with  a 
jury  on  the  19th,  20th  and  31st  days  of  May,  1937,  by  which 
the  action  was  dismissed  with  costs. 

The  facts  giving  rise  to  this  action  are  set  forth  with  some 
detail  in  the  judgment  of  the  learned  trial  Judge,  and  it  is  not 
necessary  to  recapitulate  them  fully  here.  The  action  was 
brought  by  the  mother  and  father  of  Hamilton  Askin,  deceased, 
for  the  benefit  of  themselves  as  dependants  upon  him.  Askin 
was  a young  man,  an  officer  of  the  Essex  Scottish  Regiment  at 
Windsor.  The  regiment  had  been  invited  to  attend  a dinner  at 
London  given  in  honour  of  the  Minister  of  National  Defence,  and 
in  company  with  a number  of  officers  of  the  regiment  Askin  had 
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gone  from  Windsor  to  London,  travelling  in  a coach  reserved  for 
their  exclusive  use.  On  arrival  at  London  the  coach  was  placed 
in  the  railway  yard  and  upon  the  completion  of  the  banquet 
shortly  after  half  past  ten  at  night  the  officers  of  the  regiment 
embarked  in  the  coach  while  standing  in  the  yard.  The  coach 
was  picked  up  by  a fast  train  proceeding  through  London  to 
Windsor  at  12.53  a.m.  of  January  26th,  1935.  This  train  was 
a through  train  stopping  only  at  Chatham  between  London  and 
Windsor.  It  travelled  at  a high  rate  of  speed,  from  60  to  70 
miles  per  hour.  Askin  had  boarded  the  coach  some  consider- 
able time  before  this,  had  changed  his  uniform  for  civilian  clothes, 
and  was  last  seen  some  quarter  of  an  hour  after  the  train  had 
left  London.  He  was  then  missed  by  his  companions  and  searched 
for  but  he  could  not  be  found.  Another  passenger.  Dr.  Beasley, 
who  also  attended  the  banquet  and  was  seen  by  those  inquiring 
for  Askin,  subsequently  disappeared.  On  the  following  morning 
search  was  made  and  Askin’s  body  was  found  upon  the  right-of- 
way  of  the  C.P.R.  at  a point  21.1/10  miles  west  of  London. 
Dr.  Beasley’s  body  was  found  beside  the  track  5.15  miles  further 
west.  As  the  train  was  travelling  at  approximately  a mile  a 
minute  he  must  have  fallen  from  the  train  some  five  minutes 
after  Askin  did.  There  is  absolutely  no  evidence  connecting 
these  two  accidents  or  showing  how  they,  or  either  of  them,  hap- 
pened. It  is  not  shown  that  Askin  and  Beasley  fell  at  the  same 
time.  It  is  surmised  by  some  that  Beasley  may  have  been 
assisting  Askin  upon  the  platform  and  may  have  held  himself 
on  the  train  for  a short  time.  Both  men  were  dead. 

What  happened  can  only  be  surmised.  It  may  be  taken  for 
granted  that  Askin  fell  in  some  way  from  the  rear  platform  of 
the  car  for  in  no  other  way  could  he  have  got  off  the  train. 
Why  he  fell  is  absolutely  unknown.  The  car  in  which  he  was 
travelling  was  a special  car  chartered  for  the  purpose  of  this 
trip.  It  was  a day  coach,  fully  self-equipped  and  capable  of 
carrying  passengers  entering  the  coach  at  London  until  they 
had  completed  their  trip  of  120  miles  to  Windsor  without  leaving 
the  car.  It  had  a toilet  and  wash  basin,  drinking  fountain,  etc. 
At  either  end  of  the  car  is  a vestibule.  The  car  was  attached 
to  the  train  passing  through  London  at  the  extreme  rear  end  of 
the  train.  Each  vestibule  was  provided  with  a heavy  door  which 
opened  inwardly  leading  to  another  vestibule  or  platform.  This 
had  a door  to  the  north  and  a door  to  the  south  from  which 
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passengers  desiring  to  alight  could  descend  three  or  four  steps 
to  the  station  platform.  When  not  in  operation  hinged  flaps 
were  placed  over  these  steps  and  the  north  and  south  doors  were 
supposed  to  be  closed.  There  is  some  doubt  upon  the  evidence 
whether  both  these  doors  were  closed.  Some  say  the  south  door 
was  open,  although  the  flap  was  down  over  the  steps.  The  north 
door,  all  agree,  was  closed.  In  the  centre  of  the  rear  of  the  car 
there  was  a passage  way  which  afforded  a means  of  ingress  or 
egress  to  another  car  if  there  were  another  to  its  rear.  This 
passage,  some  three  feet  wide,  was  14  inches  in  depth  and  the 
floor  of  the  platform  extended  through  this  a depth  in  all  of 
some  14  inches.  At  the  inner  side  of  this  passageway  a bar  had 
been  placed  to  close  the  passage.  This  was  about  3 feet  from 
the  ground.  This  external  vestibule  was  lighted  by  two  25 
candle-power  electric  lights  in  or  near  the  roof,  and  there  was 
further  light  from  the  lighted  car  itself  and  the  running  lights 
required  upon  the  rear  end  of  a rear  car.  It  was  forbidden  to 
passengers  to  use  this  vestibule  except  in  getting  on  and  off  the 
car  at  stations  and  for  the  purpose,  when  occasion  justifled  such 
a use,  of  passing  from  one  car  to  another.  On  this  occasion 
it  was  snowing  heavily  and  no  doubt  a considerable  amount  of 
snow  would  alight  upon  the  platform  by  reason  of  the  suction 
created  by  the  rapid  travel.  The  platform  had  been  swept  off 
and  been  placed  in  good  condition  when  the  passengers  got  on  at 
London,  and  no  one  would  expect  them  to  use  the  platform 
again  until  the  train  arrived  at  Windsor,  when  no  doubt  the 
platform  would  have  been  again  swept. 

The  only  hint  of  what  may  have  occurred  is  found  in  the 
evidence  of  one  Potts,  a Sergeant-Major  of  the  Regiment.  He 
testified  that  some  few  minutes  before  Askin  disappeared  he 
told  him  he  was  hungry  and  was  going  to  search  for  a dining- 
car.  He  did  not  see  where  Askin  went  nor  what  he  did.  There 
was  no  dining-car  upon  the  train,  and,  apparently,  Askin  did 
not  seek  information  from  a train  official.  Why  Askin  would 
seek  a dining-car  at  this  hour  after  having  spent  the  evening 
at  a banquet  is  hard  to  understand,  especially  as  those  used  to 
railroad  travelling  know  that  a diner  is  closed  early  in 
the  evening  and  generally  separated  from  the  train  immediately 
thereafter.  Upon  this  hypothesis  is  built  up  the  theory  that 
Askin  went  to  the  rear  door  of  the  train  and,  not  realizing 
that  there  was  nothing  beyond,  went  on  the  platform  and,  in 
some  absolutely  unexplained  way,  fell  from  it  to  his  death. 
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The  learned  Judge  reserved  judgment  upon  an  application 
for  a non-suit  and  in  the  meantime  allowed  the  case  to  go  to  the 
jury.  The  jury  found  no  negligence  on  Askin’s  part  and  that 
the  defendants  were  responsible  by  reason  of  “slippery  platform 
and  insufficient  light”.  Had  the  jury  found  insufficient  protec- 
tion of  the  doorway,  the  case  would  have  appealed  to  me  far 
more,  but  this  was  charged  in  the  pleadings  and  must  be  taken 
to  be  negatived  by  the  finding. 

The  learned  trial  Judge  in  a very  carefully  considered  judg- 
ment granted  the  non-suit  and  found  for  the  defendants  on 
three  grounds : 

(1)  Passengers  were  forbidden  to  use  the  platform  by  by- 
laws of  the  company  save  for  the  purpose  of  getting  on,  getting 
off  the  cars  and  passing  from  one  car  to  another.  Therefore 
the  deceased  must  be  treated  as  a trespasser,  and  this  action 
fails. 

(2)  Upon  the  ground  that  sec.  390  of  The  Railway  Act, 
R.S.C.  1927,  ch.  170,  expressly  forbids  riding  upon  a platform 
and  deprives  passengers  who  suffer  injury  from  any  claim  for 
compensation. 

(3)  The  facts  bring  the  case  within  the  principles  laid  down  in 
Wakelin  v.  London  and  South  Western  Ry.  Co.  (1886),  12  App. 
Cas.  41,  and  Mersey  Docks  and  Harbour  Board  v.  Procter,  [1923] 
A.C.  253,  and  further  that  there  was  no  evidence  to  show  that 
the  negligence  found  by  the  jury  caused  the  injury  to  Askin. 

With  the  conclusion  of  the  learned  trial  Judge  I find  myself 
in  agreement.  The  railway  company  had  undertaken  to  carry 
Askin  from  London  to  Windsor.  They  had  provided  a coach  for 
that  purpose.  They  accepted  a fare  from  him.  He  was  entitled 
to  be  in  the  car  and  was,  while  there,  not  a trespasser.  Under 
the  circumstances,  I do  not  think  that  he  had  a right  to  go 
anywhere  else  on  the  train,  and  he  should  have  remained  in  the 
car  that  had  been  chartered  for  this  trip.  When  he  went  out- 
side of  this  car  he  was  doing  something  entirely  unauthorized. 
I think  he  may  well  be  described  as  a trespasser.  He  could  not, 
in  good  faith,  have  thought  that  his  passenger  ticket  from 
London  to  Windsor  authorized  him  at  an  hour  long  past  mid- 
night to  search  for  a non-existent  dining-car. 

However  this  may  be,  I prefer  to  rest  my  judgment  upon  the 
decision  in  Wakelin  v.  London  and  South  Western  Ry.  Co.  (1886)^ 
12  App.  Cas.  41,  where  Lord  Halsbury  says,  at  p.  44: 
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“My  Lords,  it  is  incumbent  upon  the  plaintiff  in  this  case 
to  establish  by  proof  that  her  husband’s  death  has  been  caused 
by  some  negligence  of  the  defendants,  some  negligent  act,  or 
some  negligent  omxission,  to  which  the  injury  complained  of  in 
this  case,  the  death  of  the  husband,  is  attributable.  That  is  the 
fact  to  be  proved.  If  that  fact  is  not  proved  the  plaintiff  fails, 
and  if  in  the  absence  of  direct  proof  the  circumstances  which 
are  established  are  equally  consistent  with  the  allegation  of  the 
plaintiff  as  with  the  denial  of  the  defendants,  the  plaintiff  fails, 
for  the  very  simple  reason  that  the  plaintiff  is  bound  to  estab- 
lish the  affirmative  of  the  proposition.” 

The  action,  I think,  wholly  fails  for  no  one  knows  what  really 
did  happen. 

I should  add  that  Askin  is  shown  to  have  been  an  abstainer 
and  a man  of  exemplary  character.  It  makes  the  difficulty  of 
the  situation  greater. 

The  appeal  will  therefore  be  dismissed  with  costs  if  de- 
manded. 

Henderson  J.A.  agreed  with  Middleton  J.A. 

Masten  J.A.: — This  is  an  appeal  by  the  plaintiffs  from  the 
judgment  of  Greene  J.,  dated  the  21st  July,  1937,  whereby  he 
gave  effect  to  the  motion  for  non-suit  made  by  counsel  for 
the  defendant  and  dismissed  the  action  on  the  ground  that 
the  deceased  was  a trespasser  on  the  platform  of  the  car  from 
which  he  fell,  and  that  the  defendant  company  owed  no  duty  to 
him  founding  an  action  on  negligence. 

After  careful  consideration  of  the  very  complete  and  in- 
teresting arguments  which  were  addressed  to  us,  as  well  as  of 
the  cases  cited  and  the  evidence,  I reach  the  conclusion  that, 
for  the  reasons  stated  by  the  trial  Judge  in  his  written  judg- 
ment, as  well  as  for  those  expressed  by  this  Court  during  the 
arguments,  this  appeal  must  be  dismissed. 

It  is  to  be  regretted  that  circumstances  over  which  this 
Court  has  no  control  have  led  to  a situation  which  makes  it 
impracticable,  for  me  at  least,  to  detail  as  is  customary,  and 
as  I would  like  to  do,  the  reasons  on  which  my  conclusion  is 
founded.  I can  only  express  the  hope  that  improvement  in  the 
existing  situation  may  not  be  long  delayed  and,  in  the  mean- 
time, the  Courts  above  and  the  parties  will  rest  content  with  my 
conclusions  without  a statement  of  reasons. 

Appeal  dismissed  with  costs. 
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[COURT  OF  APPEAL.] 

Rex  V.  Yaskowitch  et  aL 

Criminal  law — Carrying  offensive  weapon — The  Criminal  Code,  R.S.C. 

1927,  ch.  36,  sec.  115 — Contention  that  weapons  were  for  defensive 

purposes — Definition  of  offensive  weapons  in  sec.  2(25)  of  the  Code 

— Reduction  of  sentence. 

The  accused  persons,  who  were  members  of  a certain  labour  organiza- 
tion, had  met  together  in  a private  hall,  and,  fearing  attack  from 
a rival  organization,  they  had  armed  themselves  with  various 
weapons,  including  billies  and  hardwood  legs  from  broken  chairs  to 
defend  themselves  from  the  contemplated  attack.  At  this  stage  the 
police  arrived  and  the  accused  were  charged  with  having  in  their 
possession  or  custody  or  carrying  offensive  weapons  for  a purpose 
dangerous  to  the  public  peace,  contrary  to  sec.  115  of  The  Criminal 
Code,  R.S.C.  1927,  ch.  36. 

The  accused  were  found  guilty  by  a Magistrate  and  were  sentenced  to 
imprisonment  for  six  months.  The  accused  appealed  to  the  Court  of 
Appeal  from  their  conviction  and  sentence. 

Held,  by  the  Court  of  Appeal,  that  the  appeal  from  conviction  should 
be  dismissed  but  that  the  sentences  should  be  reduced  to  imprison- 
ment for  two  weeks. 

The  weapons  in  question  were  offensive  weapons  as  defined  in  sec.  2 
(25)*  of  The  Criminal  Code  and  it  is  no  answer  to  a charge  under 
sec.  115  that  the  weapons  were  intended  for  defensive  purposes.  An 
accused  is  guilty  of  an  offence  under  sec.  115,  if  he  is  in  fact  carrying 
a weapon  within  the  definition  of  offensive  weapons,  contained  in  sec. 
2(25),  for  any  purpose  dangerous  to  the  public  peace. 

An  appeal  by  the  accused  from  their  conviction  by  Magis- 
trate James  Cowan,  at  Toronto,  on  a charge  of  being  in  posses- 
sion or  custody  of  or  carrying  offensive  weapons  for  a purpose 
dangerous  to  the  public  peace  contrary  to  sec.  115  of  The  Crim- 
inal Code.  The  accused  were  sentenced  to  be  imprisoned  for 
six  months. 

April  12th,  1938.  The  appeal  was  heard  by  Middleton^ 
Fisher  and  Henderson  JJ.A. 

7.  F.  Hellmuth,  K.C.,  for  the  accused,  appellants. 

C.  R.  Magone,  for  the  Crown,  respondent. 

April  13th,  1938.  The  judgment  of  the  Court  was  delivered 
by  Middleton  J.A.: — An  appeal  by  the  accused  from  their  con- 
viction by  Police  Magistrate  Cowan  of  the  City  of  Toronto,  on 
a charge  of  being  in  possession  or  custody  of  or  carrying  offensive 
weapons  for  a purpose  dangerous  to  the  public  peace.  For  these 
offences  the  three  accused  were  sentenced  to  be  imprisoned  for 
six  months. 

* “2. — (25)  ‘Offensive  weapon’  or  ‘weapon’  includes  any  gun  or  other 
firearm,  or  air-gun,  or  any  part  thereof,  or  any  sword,  sword  blade, 
bayonet,  pike,  pike-head,  spear,  spear-head,  dirk,  dagger,  knife,  or  other 
instrument  intended  for  cutting  or  stabbing,  or  any  metal  knuckles,  or 
other  deadly  or  dangerous  weapon,  and  any  instrument  or  thing  intended 
to  be  used  as  a weapon,  and  all  ammunition  which  may  be  used  with 
or  for  any  weapon.” 
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The  accused  were  members  of  a certain  labour  organization. 
There  was  a rival  organization  of  approximately  equal  strength. 
Between  these  organizations  there  was,  and  still  is,  bad  blood 
which  resulted  in  a conflict  upon  the  streets  about  a week  before 
the  day  on  which  these  men  were  arrested.  The  accused  and  a 
number  of  others,  also  sympathetic,  were  in  a private  hall  owned 
by  some  labour  organization.  They  feared  attack  by  the  rival 
organization  which  was  meeting  somewhere  else,  and  armed 
themselves  with  various  clubs  and  weapons,  including  billies  and 
the  hardwood  legs  from  broken  chairs,  to  defend  tnemselves 
against  contemplated  attack.  The  police  came  on  the  scene  and 
removed  a large  number  of  these  weapons  and  arrested  the  three 
men. 

On  this  appeal  the  accused  complained  of  the  conviction  upon 
the  ground  that  the  weapons  were  for  the  purpose  of  defence 
and  not  for  the  purpose  of  offence  and  upon  the  ground  that  they 
were  assembled  in  a private  place.  Both  these  contentions  are, 
I think,  entirely  ill-founded.  An  “offensive  weapon”  is  defined 
by  The  Criminal  Code,  sec.  2(25),  in  terms  which  amply  covered 
the  weapons  here  in  question.  It  is  no  answer  to  the  charge 
that  these  weapons  were  intended  for  defensive  purposes.  They 
were  offensive  weapons.  The  purpose  for  which  they  are  used 
is  immaterial  (save  when  the  crime  is  committed)  when  the  wea- 
pons are  possessed  for  any  purpose  dangerous  to  the  public  peace. 

I am  reminded  of  words  of  Sir  Matthew  Baillie  Begbie,  once 
Chief  Justice  of  British  Columbia.  He  said : 

“We  have  a law  which  prohibits  the  carrying  and  use  of 
offensive  weapons,  and  under  the  British  flag  there  is  no  necessity 
for  them  amongst  citizens.  Let  me  tell  those  who  are  in  Court 
as  well  as  those  outside  that  any  who  carry  such  weapons  will 
be  dealt  with  to  the  full  limit  of  the  law.” 

I wish  to  say  to  all  foreigners  who  may  make  their  dwelling 
with  us  that  the  Courts  of  Ontario  will  be  found  to  share  the 
opinion  of  that  eminent  Judge,  and  that  it  is  a crime  for  any  to 
prepare  to  resist  violence  by  themselves  being  guilty  of  violence. 
All  dwelling  in  Canada  must  yield  obedience  to  our  law  or  take 
the  consequences.  They  must  rely  upon  the  police  and,  if  neces- 
sary, upon  the  militia,  for  their  protection.  They  are  not  justified 
in  assuming  it  themselves.  I am  glad  to  be  able  to  quote  from 
that  same  great  Judge  who  said  that  he  was  impressed  with 
“the  ready  submission  of  a foreign  population  to  the  declaration 
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of  the  will  of  the  executive,  when  expressed  clearly  and  directly, 
however  contrary  to  their  wishes.” 

I am  ready  to  assume  that  the  conduct  of  the  accused  was 
brought  about  largely  by  ignorance  of  our  law  and  that  it  is  not 
necessary  to  impose  as  severe  a sentence  as  the  Magistrate 
awarded.  It  is  not  shown  that  the  accused  took  any  part  in  the 
earlier  rioting  and  we,  with  some  doubt  and  hesitation,  have 
concluded  to  reduce  the  sentence  to  a period  of  two  weeks 
counting  from  to-day  to  afford  these  men  an  opportunity  for 
reflection,  and  to  convince  them  that  our  laws  will  punish  and 
punish  severely  where  there  has  been  deliberate  wrong-doing. 
The  section  of  the  Code  provides  that  imprisonment  may  be  for 
five  years. 

I am  influenced  somewhat  by  the  fact  that  among  the  wea- 
pons found  there  were  no  knives  or  dirks. 

Appeal  from  conviction  dismissed;  sentence  reduced. 


[COURT  OF  APPEAL.] 

Bower  v,  Richardson  Construction  Co.  Ltd. 

Nuisance — Vibrations — Use  of  pile  driver  in  construction  of  bridge  for 
municipality — Damage  to  plaintiff’s  house  caused  by  vibrations — 
Construction  of  bridge  authorized  by  by-law  of  municipality — De- 
fence of  statutory  authority — Whether  damage  to  plaintiff  inevit- 
able result  of  construction  of  bridge — Onus  of  proof — Complaint  as 
to  mode  of  construction. 

The  plaintiff,  the  owner  of  a house  and  lot,  brought  this  action  against 
the  defendant  construction  company  to  recover  compensation  for 
damage  done  to  the  plaintiff’s  house  by  the  escape  of  vibrations 
caused  by  the  operation  of  a steam  pile  driver  by  the  defendant 
company.  The  steam  pile  driver  was  used  by  the  defendant  com- 
pany to  drive  sheet  pilings  into  the  ground  in  the  course  of  the  con- 
struction by  the  defendant  company  of  a bridge  for  the  City  of 
Toronto. 

Held,  on  appeal,  affirming  the  judgment  of  Greene  J.,  that  the  plaintiff 
was  entitled  to  recover  damages  against  the  defendant. 

(1)  The  use  of  the  pile  driver  by  the  defendant  caused  the  escape  of 
heavy  vibrations  and  these  vibrations  damaged  the  plaintiff’s  house. 
The  defendant  was  responsible  for  the  escape  of  the  vibrations  on 
the  principle  of  Rylands  v.  Fletcher  (1868),  L.R.  3 H.L.  330. 

(2)  The  defence  of  statutory  authority  for  the  escape  of  the  vibra- 
tions failed,  because  apart  from  the  fact  that  there  was  no  statutory 
authority  for  the  construction  of  this  specific  bridge  other  than  the 
general  statutory  powers  possessed  by  the  City  of  Toronto  under  The 
Municipal  Act,  the  defendant  had  not  satisfied  the  onus  of  establish- 
ing that  the  escape  of  the  vibrations  was  an  inevitable  result  of  the 
exercise  of  any  statutory  authority  to  construct  the  bridge:  Man- 
chester Corporation  v.  Farnworth,  [1930]  A.C.  171,  applied. 

An  action  brought  to  recover  damages  for  nuisance. 
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November  30th  and  December  1st,  1937.  The  action  was 
tried  by  Greene  J.  without  a jury  at  Toronto. 

T.  N.  Phelan  J K.C.,  for  the  plaintiff. 

W.  H.  Bouck,  for  the  defendant. 

January  10th,  1938.  Greene  J.: — The  plaintiff  is  the  owner 
of  a house  in  the  City  of  Toronto  adjacent  to  a high  level  bridge 
crossing  a ravine  on  Mount  Pleasant  Road.  The  defendant  is 
a contracting  company  which  erected  the  bridge  for  the  City  of 
Toronto. 

The  plaintiff  complains  of  damage  to  his  house  by  reason 
of  vibrations  caused  by  pile  driving  operations  of  the  defendant 
during  the  construction  of  the  bridge. 

I find  as  a fact  that  damage  was  so  caused. 

The  liability  of  the  defendant  arises  under  the  principle  of 
Rylands  v.  Fletcher  (1868),  L.R.  3 H.L.  330,  as  discussed  in 
Aikman  v.  George  Mills  d Co.  Ltd.^  [1934]  O.R.  597.  Two  of 
the  cases  discussed  in  the  last  mentioned  case  by  Rose  C.J.H.C. 
are  particularly  applicable,  namely,  Hoare  and  Co.  v.  McAlpine, 
[1923]  1 Ch.  167,  and  Manchester  Corporation  v.  Farnworth, 
[1930]  A.C.  171. 

The  defendant  has  not  satisfied  me  that  the  vibrations  which 
caused  the  damage  could  not  have  been  avoided. 

Mr.  Richardson,  the  president  of  the  defendant  corporation, 
called  as  a witness,  contended  that  all  complaints  as  to  vibration 
were  untrue  and  wholly  unfounded.  He  even  went  so  far  as  to 
contradict  the  evidence  of  H.  C.  Lefroy,  an  engineer  of  the  de- 
fendant company  examined  for  discovery,  who  admitted  that 
vibration  was  caused  similar  to  that  caused  by  a heavy  truck 
passing  a building. 

In  view  of  the  plenitude  of  evidence  to  the  contrary,  Mr. 
Richardson’s  evidence  is  not  impressive  and  only  gives  rise  to 
a suspicion  that,  not  only  were  no  serious  efforts  made  to  avoid 
the  vibrations,  but  that  there  was  no  particular  desire  to  appease 
complainants  who  were  probably  looked  upon  as  cranks. 

From  the  evidence  and  examination  of  the  premises,  I am 
satisfied  that  substantial  damage  was  done,  but  the  plaintiff  has 
not  proved  that  structural  damage  has  been  done  not  susceptible 
of  complete  correction  by  adequate  repairs. 

Not  overlooking  the  fact  that  the  saleability  of  the  house 
may  be  affected,  I assess  the  plaintiff’s  damages  at  $1,000.00. 

The  plaintiff  is  entitled  to  his  costs. 
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The  defendant  appealed  to  the  Court  of  Appeal  from  the 
judgment  of  Greene  J. 

March  8th,  1938.  The  appeal  was  heard  by  Middleton^ 
Fisher  and  Henderson  JJ.A. 

F.  Erichsen-Brown^  K.C.,  and  J.  R.  H ether ingt on,  for  the 
defendant,  appellant,  contended  that  the  principle  of  Rylands 
V.  Fletcher  (1868),  L.R.  3 H.L.  330,  had  no  application  to  the 
case  at  bar,  because  the  defendant  was  merely  making  an  ordin- 
ary use  of  land  for  the  public  good  and  did  not  allow  a dangerous 
thing  to  escape:  Salmond  on  Torts,  8th  ed.,  p.  568;  Charlesworth 
on  Liability  for  Dangerous  Things,  pp.  7-15;  Hale  v.  Jennings 
Brothers,  [1938]  1 All  E.R.  579.  The  methods  used  were  in 
accordance  with  best  engineering  practice  and  caused  very  little 
vibration.  Any  damage  suffered  by  the  plaintiff  must  have 
been  largely  due  to  the  ordinary  deterioration  in  a ten  year  old 
house.  In  any  event  the  defendant  is  not  liable  because  the 
work  was  done  by  virtue  of  a contract  with  the  municipality 
and  pursuant  to  statutory  authority:  The  City  of  Toronto  Act, 
1932,  22  Geo.  V,  ch.  93,  (Ontario),  sec.  12(1)  (d) ; The  Municipal 
Act,  R.S.O.  1937,  ch.  266,  secs.  1(b),  454  and  495;  Ottawa  Gas 
Co.  Ltd.  V.  The  City  of  Ottawa,  [1937]  O.R.  13;  Smith  v.  Camp- 
bellford.  Lake  Ontario  d Western  R.R.  et  al.,  [1936]  O.W.N. 
649.  In  the  alternative,  even  if  the  plaintiff  has  a claim,  he 
cannot  bring  an  action  but  must  arbitrate:  R.S.O.  1937,  ch.  266, 
sec.  347(1). 

T.  N.  Phelan,  K.C.,  for  the  plaintiff,  respondent.  There  is 
ample  evidence  to  support  the  finding  of  the  learned  trial  Judge 
that  vibrations  escaped  from  the  defendant’s  work  and  caused 
damage  to  the  plaintiff’s  house.  The  release  of  these  vibrations 
amounted  to  a trespass  or  nuisance:  Hoare  and  Company  v. 
Me  Alpine,  [1923]  1 Ch.  167;  Aikman  v.  George  Mills  d Co.  Ltd. 
et  al.,  [1934]  O.R.  597.  The  mere  fact  that  the  defendant  was 
engaged  on  a public  work  does  not  protect  it,  in  the  absence  of 
statutory  authorization  either  for  its  mode  of  operation  or 
absolving  it  from  claims  for  compensation:  Guelph  Worsted 
Spinning  Co.  v.  City  of  Guelph  (1914),  30  O.L.R.  466;  Campbell 
V.  Township  of  Morris  (1923),  54  O.L.R.  358;  West  v.  Bristol 
Tramways  Company,  [1908]  2 K.B.  14.  In  any  case  the  de- 
fendant was  negligent  in  failing  to  use  a reasonable  alternative 
method  that  would  not  have  caused  vibrations. 

Erichsen-Brown,  K.C.,  in  reply. 


Cur.  adv.  vidt. 
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March  24th,  1938.  Fisher  J.A.: — The  two  main  questions 
raised  for  determination  in  this  appeal  are : 

(1)  Did  the  damage  claimed  by  the  respondent  arise  through 
the  escape  of  vibrations  caused  in  the  operation  of  a steam  pile 
driver  in  driving  sheet  pilings  into  the  ground  in  the  course 
of  the  construction  by  the  appellant  for  the  City  of  Toronto, 
of  a bridge  over  a certain  ravine? 

(2)  If  these  vibrations  did  in  fact  cause  damage  to  the  re- 
spondent’s property  is  the  defendant  as  the  contractor  liable, 
he  having  undertaken  to  erect  the  bridge? 

The  learned  trial  Judge  found  as  a fact,  on  conflicting  evi- 
dence, that  substantial  damage  was  done  to  the  respondent’s 
property  and  that  that  damage  arose  by  reason  of  the  escape 
of  vibrations,  caused  by  pile  driving  during  the  erection  of  the 
bridge. 

Shortly  the  facts  are,  that  a certain  bridge  was  being  built 
by  the  City  of  Toronto  under  a written  contract  entered  into 
with  the  appellant,  and  under  certain  plans  and  specifications, 
with  the  supervision  of  the  Commissioner  of  Works,  the  con- 
tract having  the  approval  of  the  Ontario  Municipal  Board.  The 
contract,  plans  and  specifications  provided  for  piles  around  the 
footings  of  the  abutments  and  piers,  and  that  these  piles  should 
be  driven  into  place,  the  piles  being  of  steel  sheets  or  plates 
5-6  inches  thick,  15  inches  wide  and  approximately  18  feet  long, 
and  also  that  the  piling  was  to  be  driven  to  a depth  of  10  feet 
or  more  beneath  the  bottom  of  the  footings.  The  plaintiff’s 
residence  is  situate  on  the  south  side  of  Glengowan  Road  in 
the  City  of  Toronto  and  on  the  north  side  of  a ravine  and  distant 
about  75  feet  from  the  northerly  end  of  the  bridge  and  from 
the  place  of  the  driving  of  the  piles. 

For  the  appellant,  it  is  contended  that  as  the  bridge  was 
being  erected  by  the  municipality  under  statutory  authority, 
there  is  no  liability;  that  the  method  adopted  in  driving  the 
piles  was  in  accordance  with  sound  engineering  practice;  that 
there  was  no  evidence  establishing,  directly  or  by  inference,  that 
the  damage  was  caused  by  vibrations;  that  there  was  no  proof 
of  negligence  in  the  pile  driving;  and  that  if  there  were  any 
liability,  arbitration  and  not  action  was  the  remedy. 

For  the  respondent,  it  is  contended  that  the  pile  driving 
caused  the  escape  of  heavy  vibrations  and  that  these  vibrations 
damaged  his  house;  that  the  damage  was  caused  by  the  methods 
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used  in  driving  the  piles  and  that  there  is  no  statutory  authority 
for  the  method  of  the  pile  driving  used  in  this  particular  case; 
that  the  appellant  is  liable  for  damages  for  negligence  and  in 
any  event  damages  in  trespass. 

After  reading  and  carefully  considering  the  evidence  rela- 
tive to  the  vibrations  and  their  escape  to,  and  causing  damage 
to,  the  respondent’s  property,  I find  myself  unable  to  differ  from 
the  finding  of  fact  of  the  learned  trial  Judge. 

During  the  argument  I was  in  some  doubt  as  to  whether  the 
principle,  enunciated  in  Rylands  v.  Fletcher  (1868),  L.R.  3 H.L. 
330,  applied.-  I am  now  of  opinion  that  the  person  who  starts 
and  causes  vibrations  to  escape  is  in  much  the  same  position 
as  a person  who  brings  water  on  to  his  own  premises  and  allows 
it  to  escape. 

What  was  decided  in  Hoare  and  Co.  v.  Me  Alpine , [1923]  1 
Ch.  167,  is,  I think,  in  point.  That  was  a case  where  the  defen- 
dant drove  a large  number  of  piles  into  the  soil  thereby  setting 
up  such  a heavy  vibration  as  to  cause  serious  structural  damage 
to  the  plaintiff’s  property.  Astbury  J.  in  disposing  of  the  case, 
at  p.  175,  said: 

“ . . . they  say  that  a legal  nuisance  is  something  that 

a reasonable  man  ought  not  to  be  asked  to  put  up  with,  and 
that  there  is  an  action  on  the  case  in  the  nature  of  trespass 
applicable  here  as  instanced  in  Rylands  v.  Fletcher  (1868),  L.R. 
3 H.L.  330,  when  a man  releases  some  force  brought  by  him  on 
to  his  own  property  which  gets  beyond  his  control  and  injures 
his  neighbour,  in  which  case  he  is  in  the  position  of  an  insurer 
and  liable  for  the  damage  he  may  cause,  and  that  in  this  case 
the  condition  of  the  property  damaged  is  not  a relevant  con- 
sideration.” 

This  case  was  followed  by  Rose  C.J.H.C.  in  Aikman  v.  George 
Mills  d Co.  Ltd.  [1934]  O.R.  597,  a case  in  which  dynamite  was 
used  by  a contractor  in  deepening  a channel  between  Windsor 
and  Detroit  and  vibrations  therefrom  extended  to  the  plaintiff’s 
property  on  the  Canadian  shore. 

The  other  contention  urged  by  counsel  for  the  appellant,  that 
there  was  immunity  from  legal  liability  because  the  work  was 
being  done  under  statutory  authority,  is,  I think,  on  the  facts 
in  this  case,  without  merit.  That  question  was  considered  by 
Middleton  J.  in  Guelph  Worsted  Spinning  Co.  v.  City  of  Guelph 
(1914),  30  O.L.R.  466.  In  that  case  the  defendant  municipality 
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built  a bridge  across  a certain  river  in  the  line  of,  and  forming 
part  of,  a street,  to  replace  a bridge  which  had  been  previously 
built  and  used.  The  new  bridge  was  so  constructed  as  to  de- 
crease the  space  available  for  the  flow  of  water,  resulting  in 
the  water  being  dammed  back  upon  the  plaintiffs  land.  It  was 
held  in  that  case  that  the  defendant  was,  apart  altogether  from 
the  question  of  negligence,  liable  for  the  damage  sustained, 
because,  while  there  was  permissive  statutory  power  to  build 
a bridge,  the  mode  and  the  place  of  construction  were  entirely 
in  the  discretion  of  the  corporation,  and  there  was  no  express 
power  to  interfere  with  the  plaintiffs  undoubted  right  to  the 
uninterrupted  flow  of  the  water  past  his  property. 

In  the  case  at  bar  the  respondent’s  contention  is  that  it  was 
not  the  work  itself  but  the  mode  of  doing  it  that  resulted  in 
the  damage  to  the  plaintiffs  property. 

Lord  Dunedin  in  Manchester  Corporation  v.  Farnworth, 
[1930]  A.C.  171,  said,  at  p.  183: 

“When  Parliament  has  authorized  a certain  thing  to  be 
made  or  done  in  a certain  place,  there  can  be  no  action  for  nuis- 
ance caused  by  the  making  or  doing  of  that  thing  if  the  nuisance 
is  the  inevitable  result  of  the  making  or  doing  so  authorized. 
The  onus  of  proving  that  the  result  is  inevitable  is  on  those  who 
wish  to  escape  liability  ...” 

I am  unable  to  discover  in  the  evidence  that  the  defendant 
has  satisfied  the  onus.  The  appellant  company,  when,  it  entered 
into  this  contract,  undertook  to  do  this  particular  work  for  per- 
sonal profit,  and,  in  my  opinion,  in  the  performance  of  that  work, 
it  had  no  licence  to  injure  the  respondent’s  property  without 
proof  that  the  work  it  was  doing  was  under  an  Act  of  Parlia- 
ment which  protected  the  contractor  from  liability,  and  upon 
the  argument  we  were  not  referred  to  any  such  statute.  The 
quantum  of  damage  is  not  in  dispute  and  my  conclusion  is  that 
the  appellant,  because  of  the  methods  used  in  the  pile  driving, 
having  created  and  allowed  vibrations  to  escape  and  injure  the 
respondent’s  property,  is  liable  for  damages  in  trespass. 

I would  dismiss  the  appeal  with  costs. 

Henderson  J.A.: — An  appeal  from  the  judgment  of  Greene 
J.  of  January  10th,  1938,  in  favour  of  the  plaintiff,  for  damages 
in  the  sum  of  $1,000.00  and  the  costs  of  the  action. 
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The  plaintiff  is  the  owner  of  a house  in  the  City  of  Toronto 
said  to  be  some  seventy-five  feet  distant  from  a high  level  bridge 
crossing  a ravine  on  Mount  Pleasant  Road.  The  defendant  is  a 
contracting  company,  which  erected  the  bridge  for  the  City 
of  Toronto. 

The  bridge  forms  part  of  the  highway  known  as  Mount 
Pleasant  Road,  and,  as  such,  undoubtedly  comes  under  the  juris- 
diction of  the  municipal  council  of  the  City  of  Toronto,  and  there 
can,  in  my  opinion,  be  no  question  as  to  the  statutory  right  of 
the  corporation  to  erect  such  a bridge  and  to  employ  the  defen- 
dant construction  company  as  its  agent  or  contractor  in  doing  so. 

By-law  No.  14112  was  duly  passed  by  the  municipal  council 
and  authorized  the  construction  of  a combination  steel  and  rein- 
forced concrete  bridge,  362  feet  in  length,  to  carry  Mount  Pleas- 
ant Road  across  the  ravine  at  Strathgowan  Avenue. 

The  plaintiff  complains  of  damage  to  his  house  by  reason  of 
vibrations  caused  by  pile  driving  operations  of  the  defendant 
during  the  construction  of  the  bridge.  The  learned  trial  Judge 
has  found  as  a fact  that  damage  was  so  caused.  From  a study 
of  the  photographs  and  a consideration  of  the  evidence,  I would 
have  been  difficult  to  convince  of  this  fact.  I have  had,  for  years, 
a daily  ocular  demonstration  of  the  fact  that  street  cars  and 
heavily  laden  trucks  passing  on  the  highway  cause  vibrations 
in  the  ground  sufficient  to  produce  tremors  in  the  walls  of  resi- 
dences along  the  highway,  accompanied  by  flickering  of  lights, 
rattling  of  dishes  and  movement  of  pictures  on  the  walls,  but 
in  my  opinion  cracks  in  plaster  and  in  the  walls  of  the  building 
such  as  are  shown  in  the  exhibits  in  this  action  are  not  so  caused. 

Nevertheless  there  is  evidence  to  support  the  finding  of  the 
learned  trial  Judge  upon  this  question  of  fact,  and  his  finding 
must  therefore  stand. 

The  defence  that  the  construction  of  the  bridge  is  authorized 
by  statute,  in  my  opinion,  fails.  There  is  no  statutory  authority 
for  the  erection  of  this  specific  bridge.  It  is  erected  in  accord- 
ance with  general  statutory  powers  possessed  by  the  corporation, 
and  the  corporation,  in  executing  this  work,  is  not  in  the  same 
position  as  the  Crown  would  be  in  the  execution  of  a public 
work.  Moreover,  the  authority  to  construct  bridges  in  general 
and  the  specific  authority  of  the  by-law  in  question  to  construct 
this  particular  bridge  does  not  extend  to  the  mode  of  its  con- 
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struction,  and  it  is  the  method  in  which  the  work  was  carried 
on  here  which  is  complained  of. 

There  is  evidence  that  the  work  could  have  been  done  by 
excavation,  although  probably  at  greater  expense,  but,  in  my 
opinion,  the  defendant  must  take  the  responsibility  of  the  use 
of  a pile  driver  since  the  amount  of  force  used  is  entirely  within 
its  control,  and  it  is  not  entitled  to  use  a sufficient  measure  of 
force  to  so  disturb  the  surrounding  soil  as  to  produce  results 
found  as  a fact  to  have  been  produced  in  this  case. 

Had  the  damage  to  the  plaintiffs  property  been  the  inevitable 
result  of  the  work,  the  defendant  would  be  excused,  but  the 
onus  of  proving  this  fact  rests  on  the  defendant,  and  has  not 
been  discharged  in  this  case.  I refer  to  Aikman  v.  George  Mills 
& Co,  Ltd.,  [1934]  O.R.  597,  and  to  the  quotation  found  in  the 
judgment  of  that  case  (at  pp.  605-606)  from  Manchester  Cor- 
poration V.  Farnworth,  [1930]  A.C.  171. 

The  result  is  that,  in  my  opinion,  the  appeal  must  be  dis- 
missed with  costs. 

Middleton  J.A.  agreed  that  the  appeal  should  be  dismissed. 

Appeal  dismissed  with  costs. 


13— [1938]  O.R. 
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Re  Millar. 

Wills — Bequest  to  mother  hearing  greatest  number  of  children  within 
specified  period  after  testator's  death — Illegitimate  children — Proof 
of  illegitimacy  of  certain  children  horn  to  a married  woman — Non- 
access — Rule  in  Russell  v.  Russell — Still-horn  children — Registra- 
tions under  The  Vital  Statistics  Act,  R.S.O.  1937,  ch.  88. 

The  testator  by  his  will  bequeathed  the  residue  of  his  estate  to  trustees 
to  convert  into  money  and  to  invest  all  the  money  until  the  expira- 
tion of  nine  years  from  his  death  and  at  the  expiration  of  ten  years 
from  his  death  “to  give  it  and  its  accumulations  to  the  mother  who 
has  since  my  death  given  birth  in  Toronto  to  the  greatest  number  of 
children  as  shown  by  the  registrations  under  The  Vital  Statistics 
Act”.  The  testator  further  provided  that  if  one  or  more  mothers 
should  have  equal  highest  number  of  registrations  under  The  Vital 
Statistics  Act,  the  residue  of  his  estate  was  to  be  divided  equally 
between  them. 

In  previous  proceedings  it  was  determined  that  the  foregoing  provisions 
of  the  testator’s  will  were  valid  and  not  contrary  to  public  policy 
and  it  was  also  determined  that  the  word  “children”  as  used  in  the 
will  did  not  include  illegitimate  children;  see  [1936]  O.R.  554;  [1937] 

O.R.  382;  [1938]  S.C.R.  1. 

The  object  of  the  present  proceedings  was  to  determine  the  persons 
entitled  to  share  under  the  will.  There  were  six  claimants  and  four 
of  these  claimants  were  established  to  have  had  nine  legitimate 
children  within  the  period  specified  in  the  will.  The  remaining  two 
claimants  were  Mrs.  C.  and  Mrs.  K.,  and  a trial  upon  oral  evidence 
was  directed  to  determine  the  validity  of  their  claims. 

On  the  trials  as  to  the  validity  of  the  claims  of  Mrs.  C.  and  Mrs.  K. 
it  was  held  as  follows: 

1.  Mrs.  C.  contended  that  she  was  entitled  to  the  whole  fund  by  reason 
of  having  given  birth  in  Toronto  to  ten  legitimate  children.  However, 
on  the  evidence  it  was  held  that  the  last  five  of  her  children  were 
illegitimate.  Although  Mrs.  C.’s  husband  was  living  when  her  last 
five  children  were  born  and  although  there  was  not  sufficient  evi- 
dence of  non-access,  it  was  established  that  she  was  living  during 
the  period  in  which  the  five  children  were  born  in  open  adultery 
with  one  M.  and  the  five  children  in  question  had  been  registered  by 
Mrs.  C.  with  the  consent  of  M.  under  The  Vital  Statistics  Act  as 
illegitimate  children.  Therefore,  the  last  five  children  being  illegiti- 
mate and  having  been  registered  as  illegitimate,  Mrs.  C.’s  claim  to 
share  in  the  fund  was  denied.  Application  of  the  rule  in  Russell  v. 
Russell,  [1924]  A.C.  687,  considered;  reference  also  to  In  re  Bromage; 
Public  Trustee  v.  Cuthbert,  [1935]  1 Ch.  605. 

2.  Mrs.  K.  claimed  to  be  the  mother  of  nine  infants  whose  births 
were  registered  under  The  Vital  Statistics  Act  during  the  period 
specified  in  the  will.  She  also  claimed  to  be  the  mother  of  two 
further  children  whose  births  were  not  registered  and  she  applied 
for  a mandamus  to  have  the  births  of  these  two  children  registered. 
The  Registrar-General  had  refused  to  exercise  his  discretionary 
power  to  grant  registration  of  the  birth  of  the  two  children  under 
sec.  42  of  The  Vital  Statistics  Act,  R.S.O.  1937,  ch.  88,  and  it  was 
held  that  the  Registrar-General’s  discretion  could  not  be  reviewed 
by  the  Court.  Moreover,  on  the  facts,  it  was  doubtful  whether  Mrs. 
K.  had  ever  given  birth  to  the  two  children  as  alleged. 

With  reference  to  the  claim  of  Mrs.  K.  to  be  the  mother  of  nine  children, 
four  of  the  nine  children  were  registered  under  The  Vital  Statistics 
Act  as  still-born.  Under  the  will  it  was  necessary  that  the  children 
be  born  alive  and  legitimate,  as  shown  by  the  registrations  under  The 
Vital  Statistics  Act.  Four  of  the  children  were  registered  as  still-born 
and  consequently  did  not  come  within  the  terms  of  the  will.  It  was 
also  held,  apart  from  the  registrations  under  the  Act,  that  the  four 
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children  in  question  were  in  fact  still-born  and  were  not  living 
children,  that  is  to  say,  they  were  not  children  who  breathed  and 
had  their  own  circulation  of  blood.  Therefore,  the  claim  of  Mrs.  K. 
to  share  in  the  residue  was  denied. 

Trials  of  issues  to  determine  the  right  of  Pauline  Mae 
Clarke  and  Lillian  Kenny  to  share  in  the  distribution  of  the 
residue  of  the  estate  of  Charles  Millar,  deceased. 

February  25th,  26th  and  28th,  1938.  The  issues  were  tried 
by  Middleton  J.A.,  without  a jury,  at  Toronto. 

W.  N.  Tilley,  K.C.,  and  B.  V.  McCrimmon,  for  the  executors 
and  trustees  and  for  the  four  mothers  entitled  to  share  in  the 
distribution  of  the  residue. 

J.  R.  Cartwright,  K.C.,  and  C.  R.  McKeown,  K.C.,  for  Paul- 
ine Mae  Clarke. 

G.  T,  Walsh,  K.C.,  and  I.  E.  Weldon,  K.C.,  for  Lillian  Kenny. 

R.  Cudney,  for  the  Registrar-General. 

March  19th,  1938.  Middleton  J.A.: — Charles  Millar,  of 
the  City  of  Toronto,  barrister-at-law,  departed  this  life  on  the 
31st  day  of  October,  1926,  having  first  made  and  published 
his  last  will  and  testament  bearing  date  the  7th  of  June,  1921, 
by  which  he  devised  the  residue  of  his  property  as  follows: 

“9.  All  the  rest  and  residue  of  my  property  wheresoever 
situate,  I give  devise  and  bequeath  unto  my  Executors  and 
Trustees  named  below  in  Trust  to  convert  into  money  as  they 
deem  advisable  and  invest  all  the  money  until  the  expiration 
of  nine  years  from  my  death  and  then  call  in  and  convert  it 
all  into  money  at  the  expiration  of  ten  years  from  my  death 
to  give  it  and  its  accumulations  to  the  Mother  who  has  since 
my  death  given  birth  in  Toronto  to  the  greatest  number  of 
children  as  shown  by  the  Registrations  under  the  Vital  Statistics 
Act.  If  one  or  more  mothers  have  equal  highest  number  of 
registrations  under  the  said  Act  to  divide  the  said  moneys  and 
accumulations  equally  between  them.” 

Certain  persons  claiming  to  be  next-of-kin  of  Charles  Millar 
disputing  the  validity  of  this  bequest,  the  executors  of  the 
estate  made  application  to  the  Court  to  determine  the  validity 
of  the  will,  and  upon  the  return  of  an  originating  notice,  I 
directed  this  question  to  be  determined  before  any  inquiry  was 
had  or  determination  made  as  to  those  entitled  to  take  under 
the  clause  of  the  will  quoted,  and  upon  full  argument  and  hear- 
ing I determined  that  the  clause  of  the  will  was  not  contrary 
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to  public  policy,  and  also  determined  a subsidiary  question  which 
became  material  in  dealing  with  the  question  of  public  policy, 
that  the  word  “children”  as  used  in  the  said  clause  does  not 
include  illegitimate  children.  This  judgment  was  taken  to  the 
Court  of  Appeal  and  to  the  Supreme  Court  with  the  result  that 
my  opinion,  as  expressed  in  the  said  order,  was  confirmed  and 
the  matter  was  remitted  to  this  Court  to  complete  the  task 
and  ascertain  the  persons  actually  entitled  to  the  fund  in  ques- 
tion under  the  clause  in  question:  see  [1936]  O.R.  554;  [1937] 
O.R.  382;  [1938]  S.C.R.  1. 

Thereupon  application  was  made  to  me  for  the  determina- 
tion of  the  remaining  questions  arising  under  the  will.  Six 
persons  claimed  to  be  entitled  under  the  clause.  With  regard 
to  four  of  these  claimants  each  of  the  claimant  mothers  was 
shown  to  have  had  nine  legitimate  children  within  the  material 
period  of  time,  ten  years  from  the  death  of  Charles  Millar, 
and  it  was  declared  that  they  were  entitled  to  share  in  the  fund, 
this  adjudication  being  subject  to  the  determination  of  the 
claims  of  two  other  claimants,  Lillian  Kenny  and  Pauline  Mae 
Clarke,  also  to  be  entitled  to  share.  These  claims  depended  upon 
the  solution  of  widely  different  questions,  but  both  required  a 
trial  upon  oral  evidence  as  well  as  legal  arguments,  and  there- 
fore I directed  that  these  two  trials  should  take  place  before 
me  at  a subsequent  date. 

It  was  quite  apparent  that,  in  the  interests  of  an  orderly 
presentation  of  the  cases  and  the  protection  of  the  interests 
of  the  four  mothers  certainly  entitled  to  share,  they  should 
be  represented  by  one  counsel,  and  by  mutual  agreement  Mr. 
W.  N.  Tilley,  K.C.,  was  appointed  to  present  the  case  as  senior 
counsel,  the  respective  mothers  also  being  represented  by  their 
solicitors.  An  order  was  issued  bearing  date  the  12th  day  of 
February,  1938,  embodying  the  provisions  made  for  these  trials. 

The  case  accordingly  came  on  for  hearing  before  me  on 
the  25th,  26th  and  28th  days  of  February,  1938. 

Dealing  first  with  the  claims  put  forward  by  Pauline  Mae 
Clarke,  the  issue  directed  to  be  tried  was  “whether  the  said 
Pauline  Mae  Clarke”,  plaintiff  therein  and  the  trustees  and 
the  other  mothers  named  parties  defendant,  “within  ten  years 
from  the  death  of  the  said  Charles  Millar  gave  birth  in  Toronto 
to  either  nine  or  ten  legitimate  children  as  shown  by  the  regis- 
trations under  the  Vital  Statistics  Act  so  as  to  entitle  such 
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plaintiff  to  receive  the  said  residuary  estate  or  to  share  in  the 
division  hereof.” 

Mrs.  Clarke  claimed  that  she  was  entitled  to  the  whole  fund 
by  reason  of  having  given  birth  in  Toronto  to  ten  legitimate 
children.  Two  questions  arise;  first,  whether  she  is  entitled  to 
have  the  birth  of  Margaret  Irene  Clarke,  who  was  born  on  the 
25th  of  April,  1929,  at  571  Beresford  Avenue  in  York  Township, 
included  in  the  count.  Beresford  Avenue  is  a street  in  the 
City  of  Toronto  which  runs  out  into  the  Township  of  York. 
571  Beresford  Avenue  is  unquestionably  outside  the  municipal 
limits  of  the  City  of  Toronto.  The  will  requires  the  property 
to  be  shared  between  the  mothers  who  have  given  birth  in  Tor- 
onto to  the  greatest  number  of  children  as  shown  by  the  re- 
gistrations under  The  Vital  Statistics  Act,  and  the  registration 
under  The  Vital  Statistics  Act  shows  that  this  birth  did  not 
take  place  in  Toronto,  but  in  York  Township.  I do  not  think 
that  Mrs.  Clarke  is  entitled  to  credit  for  this  child. 

The  second  and  far  more  important  question  arises  with 
respect  to  the  legitimacy  of  the  last  five  born  of  her  children. 

Pauline  Mae  Abbott,  to  give  Mrs.  Clarke  her  maiden  name, 
a stenographer  residing  at  that  time  with  her  adopted  father 
Charles  A.  Abbott  at  40  Prince  Rupert  Avenue,  Toronto,  then 
being  of  the  age  of  sixteen  years,  married  George  R.  Clarke, 
a C.P.R.  employee,  then  of  the  age  of  nineteen  years, 
on  the  12th  day  of  December,  1927.  She  lived  with  her  husband 
at  different  places  in  Toronto,  and  finally  went  with  her  husband 
to  live  with  Mr.  Abbott  in  his  residence  in  Toronto.  There 
were  issue  of  this  marriage,  five  children,  first,  James  Roy 
Clarke  was  born  on  January  1st,  1928;  second,  Margaret  Irene 
Clarke,  already  mentioned  born  at  571  Beresford  Avenue  on 
April  25th,  1929;  third,  Pauline  Eleanor  Clarke  born  on  August 
4th,  1930;  fourth,  Louisa  Ann  Clarke  born  on  August  2nd,  1931, 
and  fifth,  Vera  Mae  Clarke  born  August  26th,  1932.  For  all 
these  children  Mrs.  Clarke  is  entitled  to  credit  except  the  one 
born  in  York  Township. 

At  or  about  this  time  Mrs.  Clarke  and  her  husband  disagreed 
and  quarrelled.  She  then  took  the  three  younger  of  the  Clarke 
children  to  The  Children’s  Aid  Society  and  entrusted  them  to 
the  care  of  that  body  for  the  purpose  of  adoption,  and  the 
children  were  adopted.  One  of  the  boys  left  her  to  make  his 
own  way  in  the  world,  and  the  other,  her  eldest  son,  was  given 
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certain  property,  the  house  in  which  his  mother  lived  for  years, 
by  her  adopted  father  Mr.  Abbott. 

At  about  the  same  time  that  Mrs.  Clarke  parted  from  her 
husband,  she  acquired  a lover  named  H.  H.  Madill  with  whom 
she  has  lived  in  open  adultery  from  that  time  on.  Madill  was 
at  first  tolerated  by  Mr.  Abbott  who  permitted  him  to  visit 
his  house  and  afterwards  welcomed  him  more  or  less  cordially 
as  the  consort  of  his  adopted  daughter.  The  relationship  be- 
tween Madill  and  Mrs.  Clarke  was  the  cause  of  the  quarrelling 
with  and  ultimate  separation  from  her  husband.  I do  not  think 
that  Mrs.  Clarke  became  so  utterly  depraved  as  to  be  living  with 
two  men  at  the  same  time.  I think,  in  effect,  that  disregard- 
ing all  laws  concerning  marriage  and  divorce,  she  put  off  the 
old  man  and  all  his  works  before  she  took  the  new. 

The  result  of  this  new  and  illegitimate  union  with  Madill 
was  the  birth  of  five  more  children,  David  Madill,  born  March 
6th,  1934;  a twin  girl,  Madill,  otherwise  unnamed,  born  April 
16th,  1935;  a twin  girl,  Mary  Madill,  born  April  16th,  1935; 
twin  boys  Paul  Frederick  Madill,  born  July  19th,  1936,  and 
John  Edward  Madill,  born  at  the  same  time.  These  children 
were  all  registered  by  Mrs.  Clarke,  or  with  her  knowledge  and 
approval,  as  being  Madills,  and  furthermore  Madill  was  asked 
by  her  to  acknowledge  his  parentage  and  he  signed  the  form 
of  consent  provided  under  The  Vital  Statistics  Act  in  each  case. 
The  forms  are  I think  in  all  respect  similar.  The  consent  in 
the  case  of  David  Madill  reads  as  follows : 

“We  the  undersigned  do  hereby  request  that  Harold  H. 
Madill  be  named  in  the  record  of  births  as  the  father  of  the 
child  of  Pauline  Mae  Abbott  born  May  6th,  1934,  at  Toronto. 
The  name  of  the  child  is  to  be  registered  as  David  Madill.” 
Then  follow  particulars  respecting  the  father  of  the  child, 
his  age,  his  nationality,  his  trade,  etc.,  and  this  is  signed  by 
H.  H.  Madill,  470  Roncesvalles  Avenue,  Toronto,  and  signature 
of  the  mother  Pauline  Mae  Abbott,  address  40  Prince  Rupert 
Avenue.  It  will  be  observed  that  Mrs.  Clarke  reverts  in  this 
case,  and  in  the  cases  of  all  the  other  Madill  children,  to  her 
maiden  name,  except  in  the  case  of  Mary  Madill  in  which  she 
signs  “Pauline  M.  Clarke  Mae  Abbott.” 

Clarke  continued  to  reside  generally  in  Toronto.  No  evi- 
dence was  tendered  sufficient  to  show  non-access  after  the  adult- 
ery with  Madill  commenced.  In  fact  he  called  at  the  place  of 
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residence  of  the  wife  at  least  once,  possibly  twice.  He  was 
not  a welcome  visitor  so  far  as  Madill  was  concerned. 

It  is  by  no  means  possible  to  secure  evidence  directly  prov- 
ing non-access  by  Clarke.  At  material  times,  extending  over 
a considerable  number  of  years,  the  parties  to  this  dispute  were 
in  exceedingly  humble  circumstances,  living  from  time  to  time 
in  different  districts  in  the  City  of  Toronto.  Both  they  and 
their  neighbours  were  of  a transient  class,  and  any  evidence  dir- 
ected to  this  point  would  fall  far  short  of  what  is  required. 

It  is  my  duty  to  yield  entire  obedience  to  the  decision  in 
Russell  V.  Russell,  [1924]  A.C.  687,  and  I do  so.  I did  not  allow 
Mrs.  Clarke  to  be  asked  any  question  infringing  in  any  way 
upon  the  rule  there  laid  down.  Mr.  Clarke  was  present  in 
Court  but  was  not  called  by  either  party.  He  probably  could  not 
have  been  asked  any  questions  relevant  to  the  issues.  Russell 
V.  Russell  establishes  no  new  law;  it  is  a reiteration  of  what 
has  been  recognized  as  the  law  of  England  founded  upon  decency, 
morality  and  policy  by  Lord  Mansfield.  A parent  cannot  be 
permitted  to  give  evidence  to  prove  the  bastardy  of  a child, 
or  as  put  by  Lord  Finlay,  p.  705 : 

“There  is  a strong  presumption  that  the  child  of  a married 
woman  was  begotten  by  her  husband.  This,  however,  is  not  a 
presumption  juris  et  de  jure;  it  may  be  rebutted  by  evidence. 
The  fact  that  the  wife  had  immoral  relations  with  other  men 
is  not  of  itself  sufficient  to  displace  the  presumption  of  legitimacy; 
non-access  by  the  husband  at  the  time  when  the  child  must 
have  been  begotten  must  (unless  there  be  incapacity)  further 
be  proved.  Proof  of  non-access  cannot  be  given  for  this  purpose 
either  by  the  husband  or  by  the  wife;  neither  of  them  can  be 
asked  any  question  tending  to  prove  such  non-access;  it  must 
be  established  entirely  by  the  evidence  of  other  witnesses.” 

In  The  Poulett  Peerage  case,  [1903]  A.C.  395,  Lord  Hals- 
bury,  L.C.,  says,  at  p.  398: 

“There  was  at  one  time  authority  for  saying  that  if  the 
husband  and  wife  were  within  the  four  seas  you  must  presume 
that  there  was  intercourse,  and  that  you  could  not  possibly 
contradict  it.  I think  that  idea  is  completely  exploded.  The 
question  is  to  be  treated  as  a question  of  fact.” 

The  Aylesford  Peerage  (1885),  11  App.  Cas.  1,  affords  me 
guidance  here.  Lady  Aylesford  had  written  letters  confessing 
the  wrong  done  to  her  husband  and  admitting  that  the  child 
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in  question  was  not  his  child.  This  letter  was  admitted  in 
evidence  as  a declaration  by  the  wife  bearing  directly  upon 
the  point.  It  could  not  be  received  as  direct  evidence  of  the 
fact,  but  the  letter  was  admitted  as  evidence  of  Lady  Aylesford’s 
conduct  as  part  of  the  res  gestae. 

I have  no  hesitation  in  finding  that  Madill  was  the  father 
of  these  children  upon  the  evidence  I think  clearly  admissible 
in  this  case.  ♦ 

I am  not  sure  that  these  documents  are  not  admissible  in 
this  case  which  concerns  not  any  right  or  title  of  the  children, 
but  concerns  Mrs.  Clarke’s  affairs  alone.  She  is,  in  effect,  the 
party  litigant  and  the  children  have  no  interest  in  this  litigation. 
What  is  admitted  in  evidence  is  a document  signed  voluntarily 
by  her. 

I am  also  against  Mrs.  Clarke’s  claim,  because  what  is  re- 
quired by  the  will  is  an  inquiry  as  to  the  number  of  children 
as  shown  by  the  registrations  under  The  Vital  Statistics  Act. 
It  has  already  been  held  by  myself,  by  the  Court  of  Appeal 
and  by  the  Supreme  Court  that  the  word  “children”  in  this 
clause  means  legitimate  children.  Mrs.  Clarke  has  taken  the 
steps  necessary  to  register  the  children  as  illegitimate  as  re- 
quired under  The  Vital  Statistics  Act.  She  has  signed  documents 
admitting  they  are  illegitimate,  and  that  I think  ends  her  claim. 

The  latest  English  case  is  one  singularly  like  the  present. 
Re  Bromage;  Public  Trustee  v.  Cuthbert,  [1935]  1 Ch.  605,  a 
decision  of  Mr.  Justice  Luxmoore.  There  certain  moneys  were 
held  under  the  terms  of  a trust  which  would  require  distribu- 
tion among  the  children  of  Margaret  Cuthbert  and  Archibald 
Cuthbert.  They  had  four  children  at  the  time  they  separated, 
two  of  whom  alone  survived.  Mrs.  Cuthbert  subsequently  gave 
birth  to  two  other  children.  The  question  was  whether  these 
last  children  were  legitimate.  The  separation  deed  was  a vol- 
untary transaction  and  provided  for  the  payment  to  Mrs.  Cuth- 
bert of  alimentary  allowance  so  long  as  she  might  live,  and 
no  provision  limiting  the  payment  to  a period  during  which  she 
should  remain  chaste.  The  separation  deed,  which  was  ad- 
mitted, was  in  no  way  equivalent  to  a decree  of  separation. 
The  mother  at  first  became  intimate  with  a man  named  Horton, 
and  on  the  birth  of  the  first  of  these  children,  it  was  recorded 
in  the  official  register  of  births  as  the  child  of  Margaret  Cuthbert 
and  Mr.  Horton.  The  other  child  was  born  during  a period 
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in  which  the  mother  was  intimate  with  a man  named  Arthur, 
and  it  was  similarly  recorded,  and  the  father’s  name  was  given 
as  Mr.  Arthur.  Mr.  Justice  Luxmoore  considered  all  the  rele- 
vant cases  and  held  (p.  610)  that: 

“A  careful  consideration  of  the  authorities  leads  to  the  con- 
clusion that  if  the  parties  have  opportunities  of  access,  it  is 
necessary  in  order  to  rebut  the  presumption,  to  prove  that  such 
access  did  not  take  place  between  the  husband  and  wife  as  is 
necessary  in  order  for  the  husband  to  be  the  father  of  the  child 
in  question.” 

He  then  turns  to  the  facts  and  says  that  the  evidence  there, 
which  to  my  mind  is  very  much  weaker  than  the  evidence  in 
this  case,  “leaves  no  shadow  of  doubt  in  my  mind  that  the  hus- 
band was  not  the  father  of  Dene  Horton”  (p.  613),  and  simi- 
larly concludes  that  the  other  child  also  was  not  legitimate. 

Turning  now  to  the  case  of  Mrs.  Kenny.  Mrs.  Kenny  claims 
to  be  the  mother  of  nine  infants  whose  births  were  recorded 
during  the  material  time.  She  also  claims  to  be  the  mother 
of  two  further  children  whose  births  were  not  recorded.  She 
seeks  here,  by  virtue  of  a motion  for  a mandamus,  enlarged  to 
be  heard  at  this  trial,  to  have  the  birth  of  these  two  children 
recorded.  A large  number  of  statutory  declarations  appear  to 
have  been  lodged  with  the  Minister  in  charge.  They  are  here 
produced.  I have  considered  them  although  they  are  not  strictly 
evidence. 

Under  The  Vital  Statistics  Act,  R.S.O.  1937,  ch.  88,  which 
is  a compilation  of  the  statutes  and  amendments  from  the  year 
1927  to  date,  and  in  which  there  is  no  material  amendment,  a 
birth  is  required  to  be  registered  immediately  after  it  occurs, 
and  every  physician  or  nurse  knowing  thereof  is  required  to 
give  information  to  the  division  registrar  within  forty-eight 
hours:  sec.  20. 

In  default  of  medical  attendance,  the  nurse,  or  the  house- 
holder where  the  birth  takes  place  must  also  notify. 

The  formal  registration  of  the  birth  may  take  place  at  any 
time  within  thirty  days.  Full  information  is  then  required 
concerning  the  parents  and  their  nationality,  religion,  etc.,  and 
full  information  of  the  circumstances  connected  with  the  birth: 
sec.  21. 

If  this  registration  is  not  made  within  the  time  limited,  there 
is  a provision  (sec.  42)  that  the  division  registrar  may  register 
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at  any  time  within  one  year;  but  beyond  the  period  of  one  year, 
the  birth  “shall  not  be  registered  thereafter  by  the  division 
registrar,  but  the  Registrar-General  may  register  the  same  upon 
being  furnished  with  the  required  information  in  the  prescribed 
form”.  This  statutory  provision  is  permissive,  and  involves  the 
exercise  of  a sound  discretion  by  the  Registrar-General.  The 
Registrar-General  is  defined  by  clause  l(p^)  to  mean  that 
member  of  the  Executive  Council  who  is  for  the  time  being 
charged  with  the  administration  of  The  Vital  Statistics  Act. 

The  Minister,  on  being  applied  to  to  register  these  two  child- 
ren, declined  to  do  so,  and  in  an  affidavit  filed  upon  this  motion 
states  that,  “It  did  not  appear  to  me  to  be  wise  to  exercise  my 
discretionary  powers  of  granting  registration  under  section  41 
[now  sec.  42].”  I am  of  opinion  that  this  exercise  of  discre- 
tion cannot  be  in  this  way  reviewed  by  this  Court. 

I also  very  gravely  doubt  the  birth  to  Mrs.  Kenny  of  any 
such  children.  The  conduct  of  Mrs.  Kenny  leads  me  to  be 
exceedingly  suspicious  of  her  actions.  I particularly  refer  to  a 
previous  demand  made  by  her  with  reference  to  the  birth  of 
Frances  Lillian  who  was  registered  as  a still-born  child  on 
May  8th,  1928,  and,  which  at  a later  date,  Mrs.  Kenny  sought 
to  have  registered  as  twin  children  Frances  and  Lillian,  the 
doctor  in  charge  stating  that  there  was  no  doubt  that  only  one 
child  was  in  existence  at  that  time.  The  birth  was  single  and 
not  double.  I would  also  draw  attention  to  the  extreme  improb- 
ability of  the  existence  of  the  birth  of  these  unregistered  children 
having  regard  to  the  dates  of  birth  of  other  children  as  re- 
gistered. 

I would  also  draw  attention  to  a retrospective  statute  passed 
at  this  session  of  the  Ontario  Legislature  expressly  providing 
against  any  such  mandamus  as  that  here  sought.  This  Act,  I 
think,  does  nothing  more  than  confirm  the  existing  law,  and 
where  the  applicant  can  only  show  a duty  to  consider  and  not 
a duty  to  grant,  the  discretion  of  the  government  official  is 
in  no  way  subject  to  the  control  of  the  Court. 

Turning  then  to  the  claim  of  Mrs.  Kenny  to  be  the  mother 
of  nine  children  entitled  to  be  counted,  it  is  objected  on  the 
part  of  other  mothers  that  four  of  these  children  were  still-born 
and  that  the  will  contemplated  the  birth  of  living  children. 
Although  these  four  children  were  all  recorded  as  still-born, 
Mrs.  Kenny  contends  that  some  of  them  were  live  born,  thus 
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possibly  necessitating  a somewhat  minute  examination  of  the 
circumstances  attending  their  respective  births. 

I first  pause  to  investigate  the  wider  question  as  to  what 
is  required  by  the  terms  of  the  will  in  question.  Turning  to 
clause  9 above  quoted  the  gift  is  to  the  “mother  who  has  since 
my  death  given  birth  ...  to  the  greatest  number  of  children 
as  shown  by  the  Registrations  under  the  Vital  Statistics  Act.” 
That  this  expression  is  subject  to  some  qualification  has  already 
been  determined.  It  is  necessary  according  to  the  judgments 
already  pronounced  that  the  children  should  be  legitimate. 

It  is  also  I think  necessary  that  the  children  should  be  born 
as  living  children.  A child  born  dead  is  not  in  truth  a child. 
It  was  that  which  might  have  been  a child.  This,  I think,  is 
also  implied  by  the  expression  “given  birth”.  This  means  that 
the  mother  entitled  to  take  must  not  only  have  done  all  neces- 
sary things  to  bring  the  child  to  its  birth,  but  she  must  have 
given  an  actual  birth,  producing  a living  child. 

One  cannot  but  recall  the  utterances  of  the  witches  in  Mac- 
beth who  assured  Macbeth  that  he  need  fear  none  of  woman 
born,  and  Macbeth’s  disappointment  when  he  found  that  they 
lied  to  the  sense  while  “keeping  promise  to  the  ear”,  and  he 
faced  Macduff  who  was  “from  his  mother’s  womb  untimely 
ripped”. 

The  question  is  not  entirely  new.  It  has  long  been  mooted 
and  discussed  in  criminal  law  relating  to  infanticide.  I prefer 
to  confine  myself  to  civil  cases.  I shall  refer  but  to  two. 

Holland  v.  Holland,  [1925]  P.  101.  The  case  was  one  in 
which  it  was  sought  to  make  a man  responsible  for  the  expenses 
connected  with  the  birth  of  a still-born  illegitimate  child.  It 
was  objected  that  Russell  v.  Russell,  [1924]  A.C.  687,  rendered 
the  evidence  of  both  husband  and  wife  inadmissible.  Mr.  Justice 
Swift  rejected  the  argument  because,  the  child  not  having  been 
born  alive,  it  was  not  within  the  rule  laid  down  in  that  case. 
There  was  no  child  who  could  be  bastardized.  He  says,  at  p.  104: 

“I  am  of  opinion  that  there  was  no  such  child.  On  January 
1,  1924,  the  respondent  was  delivered  of  the  form  or  body  of 
a child,  but  that  form  or  body  never  was  a child.  It  never 
lived — it  never  breathed — it  never  had  a separate  existence — 
it  never  was  a reasonable  creature  in  being  and  under  the  King’s 
Peace — it  never  had  any  civil  rights — it  could  never  pass  rights 
to  others — it  could  not  be  the  subject  of  an  order  under  the 
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Bastardy  Acts:  . . . and  for  all  the  purposes  of  the  law  it 

was  as  though  it  had  never  been  produced.” 

In  these  words  Mr.  Justice  Swift  echoed  what  was  said 
more  than  one  hundred  years  before  by  Lord  Ellenborough  C.J. 
and  his  associates  in  R.  v.  De  Brouquens  (1811),  14  East  277. 
The  statute  there  made  a father  liable  to  the  parish  where  an 
illegitimate  child  was  born  for  the  expenses  connected  with  the 
birth  of  such  child.  It  was  sought  to  make  the  defendant  liable 
for  the  expenses  incident  to  the  birth  of  a dead-born  child. 

Lord  Ellenborough  with  a brevity  and  directness,  now  un- 
happily rare,  said,  at  p.  279 : 

‘Tn  order  to  come  under  the  denomination  of  a bastard, 
must  not  the  child  be  born  alive?  All  the  provisions  in  the 
several  statutes  assume  the  birth  of  a child,  which  of  course 
must  be  born  alive.” 

Grose  J.  said,  at  p.  279 : 

“No  dead  substance  is  the  object  of  legislative  provision  in 
any  of  the  Acts.” 

Le  Blanc  J.  then  said,  at  p.  279 : 

“Many  of  the  provisions  [of  the  statute]  are  quite  inapplic- 
able to  a dead  child;  and  all  through  the  Act  there  are  words 
of  reference  to  a bastard  born  out  of  lawful  matrimony.” 

I therefore  conclude  that  this  will  requires  the  birth  of  a 
living  child  as  well  as  the  birth  of  a legitimate  child. 

I also  notice  that  the  wording  of  the  will  is  the  “greatest 
number  of  children  as  shown  by  the  Registrations  under  the 
Vital  Statistics  Act”.  Reading  “children”  as  meaning  living 
children  and  as  meaning  legitimate  children,  I would  paraphrase 
this  requirement  as  being  the  greatest  number  of  children  born 
alive  and  legitimate  as  shown  by  the  registrations  under  the 
statute  in  question.  The  registrations  in  this  case  are  clear 
and  the  whole  four  children  in  question  were  registered  as 
still-born. 

Much  argument  took  place  and  much  evidence  was  given 
based  upon  the  particular  requirements  of  The  Vital  Statistics 
Act,  R.S.O.  1937,  ch.  88.  This  Act,  sec.  28(1)  provides  that: 
“A  child  which  is  not  alive  at  the  moment  of  birth  shall  be 
deemed  to  be  a still-born  child,  and  still  births  shall  be  regist- 
ered as  births  and  as  deaths  and  a certificate  of  birth  and  of 
death  shall  be  filed  with  the  division  registrar  in  the  prescribed 
form”. 
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Subsec.  (2) : “The  notice  of  the  birth  of  still-born  child 

shall  contain  in  place  of  the  name  of  the  child  the  words  ‘still- 
born’ 

Subsec.  (3) : “The  medical  certificate  of  the  cause  of  death 

in  the  case  of  a still  birth  shall  be  signed  by  the  attending  physi- 
cian, if  any,  in  the  prescribed  form,  and  where  there  is  no 
physician  in  attendance  the  still  birth  shall  be  treated  as  a death 
taking  place  without  medical  attendance  as  provided  for  in 
section  36”. 

Subsec.  (4) : “No  child  which  shows  any  evidence  of  life 

after  birth  shall  be  registered  as  still-born”. 

The  effect  and  meaning  of  this  section  as  applied  to  this 
case  is,  I think,  that  when  I find  the  children  registered  as 
still-born,  I am  bound  to  infer  that,  according  to  those  respon- 
sible for  the  registration,  the  child  so  registered  did  not  show 
any  evidence  of  life  after  birth,  otherwise  it  could  not  be  so 
registered.  I think  my  duty  is  really  at  an  end  when  I find  the 
registration  designates  these  children  as  still-born. 

I have,  however,  heard  much  evidence  and  argument,  and 
I think  it  my  duty  to  express  my  views  upon  the  question  of 
still-births.  I think  that  a child  is  live  born  when  it  proceeds 
entirely  from  the  mother  and  becomes  a separate  living 
person.  This  generally  is  evidenced  by  the  child  estab- 
lishing an  independent  blood  circulation  and  its  ability 
to  breathe.  These  are  the  main  and  most  obvious  things.  I 
do  not  think  the  cutting  of  the  umbilical  cord  itself  is  sufficient. 
I do  not  think  that  mere  palpitations  consequent  on  the  ante- 
natal life  are  enough.  These  may  be  too  often  symptoms  of 
death  and  do  not  indicate  that  the  child  is  still  living  in  the 
sense  indicated.  It  may  be  that  this  is  not  strictly  in  accordance 
with  the  words  of  sec.  28(4)  above  quoted,  but  I think  it  is 
in  accordance  with  the  terms  of  the  will  which  imply,  as  I have 
already  held,  a living  child,  a child  which  is  alive  and  has  its 
own  circulation  and  can  breathe. 

To  complete  my  task  I think  I should  say  a word  concern- 
ing these  births.  (1)  Patrick  Joseph,  June  11,  1927.  It  is  plain 
from  such  of  the  medical  evidence  which  I accept  that  this  child 
was  still-born  in  the  sense  that  it  never  showed  any  signs  of 
life  at  all.  The  medical  report  certifies  that  there  was  prolapse 
of  the  cord  before  the  child  was  born.  (2)  It  is  also  plain  that 
Frances  Lillian  was  dead  in  utero.  (3)  The  last  child  clearly 
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never  was  a living  birth  in  any  sense.  Mrs.  Kenny  unfortun- 
ately had  a deformed  pelvis  and  the  child  was  killed  before  being 
born.  (4)  The  female  twin  born  on  April  11th,  1933,  was  a 
premature  child,  36  to  38  weeks,  and  was  also  still-born  in  the 
strictest  sense  of  the  word. 

I therefore  .find  that  neither  of  these  two  claimants  has 
established  a claim  to  be  the  mother  of  nine  children.  I do  not 
know  whether  any  further  question  remains  to  be  disposed  of 
beyond  the  always  important  topic  of  costs.  I will  hear  counsel 
further  at  any  convenient  day  that  may  be  arranged. 

Judgment  accordingly. 


[COURT  OF  APPEAL.] 

Rex  V.  Comba. 

Criminal  Lav: — Murder — Appeal  from  conviction — Circumstantial  evi- 
dence— Evidence  equally  consistent  with  innocence  as  with  guilt  of 
the  accused — Accused  acquitted  by  Court  of  Appeal. 

The  accused  appealed  to  the  Court  of  Appeal  from  his  conviction 
by  Chevrier  J.  and  a jury  on  a charge  of  murder.  In  his  notice 
of  appeal  the  accused  on  several  grounds  asked  that  the  Court  of 
Appeal  direct  a new  trial.  Upon  the  opening  of  the  appeal  counsel 
for  the  accused  asked  that,  if  the  notice  of  appeal  were  not  deemed 
adequate  to  cover  a request  that  the  Court  of  Appeal  should  acquit 
the  accused,  leave  should  be  granted  to  amend  the  notice  of  appeal 
accordingly.  Counsel  for  the  Crown  on  the  appeal  did  not  object 
to  the  request  of  counsel  for  the  accused  that  leave  be  granted  to 
amend  the  notice  of  appeal.  During  the  argument  of  counsel  for 
the  accused  counsel  for  the  Crown  conceded  that  the  accused  was 
entitled  to  a new  trial  because  of  certain  irregularities  at  the  trial, 
but  contended  that  the  accused  should  not  be  acquitted  by  the  Court 
of  Appeal.  The  appeal  was  then  argued  upon  this  basis,  counsel  for 
the  accused  contending  that  the  accused  should  be  acquitted  by 
the  Court  of  Appeal  and  the  counsel  for  the  Crown  contending  that, 
although-  the  accused  was  entitled  to  a new  trial,  he  should  not  be 
acquitted. 

Held,  by  the  Court  of  Appeal,  Latchford  C.J.A.  dissenting,  that  the 
conviction  should  be  quashed  and  the  accused  should  be  acquitted 
since  the  evidence  adduced  by  the  Crown  at  the  trial  was  purely 
circumstantial  and  was  equally  consistent  with  the  innocence  as 
with  the  guilt  of  the  accused:  Fraser  v.  The  King,  [1936]  S.C.R.  296, 
applied.  No  inference  prejudicial  to  the  accused  can  be  drawn  from 
the  fact  that  the  accused  did  not  give  evidence  at  the  trial,  since 
the  Crown  did  not  adduce  any  evidence  implicating  the  accused. 

Per  Latchford  C.J.A.,  dissenting:  The  accused  in  his  notice  of  appeal 

only  asked  for  a new  trial  and  the  entire  form  of  the  appeal  should 
not  be  permitted  to  be  changed  by  allowing  the  accused  to  ask  that 
he  be  acquitted  by  the  Court  of  Appeal.  The  Court  of  Appeal  should 
not  substitute  its  necessarily  limited  acquaintance  with  the  facts 
for  the  careful  and  long  deliberated  verdict  of  a jury  better  qualified 
than  an  appellate  Court  to  render  judgment  on  the  matters  in  dis- 
pute. There  was  evidence  upon  which  the  jury  could  reasonably 
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arrive  at  their  verdict  as  implicating  the  accused,  and  the  Court 
of  Appeal  should  not  usurp  the  function  of  the  jury  on  such  a question 
of  fact  when  the  jury  has  been  properly  directed  by  the  trial  Judge. 

An  appeal  by  the  accused  from  his  conviction  by  Chevrier 
J.  and  a jury  on  a charge  of  murder. 

January  13th  and  14th,  1938.  The  appeal  was  heard  by 
Latchford  C.J.A.,  Middleton^  Hasten^,  Fisher  and  Henderson 
JJ.A. 

R.  H.  Greer y K.C.,  and  James  A.  Maloney,  for  the  accused, 
appellant,  contended  that  a new  trial  should  be  granted,  on 
three  grounds.  First,  the  jurors  were  allowed  to  read  preju- 
dicial newspaper  reports  and  they  were  permitted  to  separate 
during  the  trial : Sheppard  v.  Macinnis  and  Canadian 

Industries  Limited,  [1933]  O.W.N.  395.  Second,  the  learned 
trial  Judge  erred  in  refusing  to  allow  the  defence  to  cross- 
examine  a constable  as  to  statements  made  by  him  concerning 
the  arrest  of  a certain  hired  man,  prior  to  the  arrest  of  the 
accused.  Thirdly,  the  learned  trial  Judge  erred  in  refusing  to 
allow  the  defence  to  cross-examine  two  Crown  witnesses  who 
were  re-called  and  re-examined  by  the  jury  foreman  after  the 
case  had  been  finished:  Rex  v.  Howarth  (1918),  13  Cr.  App. 

R.  99. 

It  was  further  contended  that  the  conviction  should  be 
quashed  because  the  evidence,  taken  as  a whole,  did  not  prove 
the  guilt  of  the  accused.  There  was  no  trace  of  blood  on  any 
of  his  clothes,  and  on  the  morning  in  question,  during  the  limited 
time  that  he  was  adjacent  to  the  scene  of  the  crime,  he  actually 
picked  four  pounds  of  berries.  There  was  only  the  uncorro- 
borated evidence  of  three  little  girls,  who  were  unsworn,  that 
the  accused  went  up  the  hill  twice.  Reference  to  Rex  v.  Silver- 
stone,  [1934]  O.R.  94.  Other  evidence  adduced  by  the  Crown, 
and  particularly  the  evidence  as  to  the  hairs,  was  circumstan- 
tial and  not  inconsistent  with  the  innocence  of  the  accused,  nor 
with  the  story  told  by  him. 

The  Crown  has  not  satisfied  the  onus  placed  upon  it  and 
the  conviction  should  be  quashed:  Fraser  v.  The  King,  [1936] 

S. C.R.  1;  Woolmington  v.  Director  of  Public  Prosecution,  [1935] 
A.C.  462. 

C.  P.  Hope,  K.C.,  for  the  Crown,  respondent,  conceded,  dur- 
ing the  argument  of  Mr.  Greer,  that  there  must  be  a new  trial, 
but  he  contended  that  the  accused  should  not  be  acquitted  since 
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there  was  evidence  upon  which  a jury  could  find  the  accused 
guilty.  The  accused  was  twice  seen  by  three  little  girls,  going 
up  the  hill  to  the  scene  of  the  crime  and  their  evidence  is  cor- 
roborated by  another  witness.  That  evening  in  semi-darkness, 
after  many  other  searchers  had  failed,  the  accused  walked 
almost  directly  to  the  murdered  girl’s  body.  The  next  morn- 
ing, at  an  unreasonably  early  hour,  he  was  seen  washing  out 
his  clothes.  The  hairs  of  the  accused  were  similar  to  those 
found  in  the  girl’s  hand.  His  version  of  his  movements  on 
the  day  in  question  was  contradicted  by  Crown  witnesses.  Fin- 
ally, despite  the  seriousness  of  the  charge  against  him,  the 
accused  was  not  willing  to  risk  cross-examination  by  giving 
evidence  on  his  own  behalf  at  the  trial. 

Greer,  K.C.,  in  reply. 

Cur.  adv.  vult. 

April  12th,  1938.  The  following  statement  was  read  by  the 
Honourable  Mr.  Justice  Middleton  by  direction  of  the  Honour- 
able the  Chief  Justice  of  Ontario: — Four  of  the  members  of  the 
Court  who  heard  this  appeal  being  of  the  opinion  that  the 
verdict  of  the  jury  cannot  be  supported  having  regard  to  the 
evidence,  and  that  the  appeal  of  the  said  John  A.  Comba  should 
be  allowed  and  the  said  John  A.  Comba  should  be  acquitted 
of  the  charge  laid  against  him,  this  Court  doth  so  order  and 
determine. 

The  Honourable  The  Chief  Justice  of  Appeal  does  not  concur 
in  this  judgment  and  liberty  is  reserved  to  him  to  hereafter 
express  the  reasons  for  his  opinion  should  he  desire  so  to  do. 

Middleton  J.A.: — An  appeal  from  the  conviction  of  Comba 
by  the  Honourable  Mr.  Justice  Chevrier  and  a jury  at  Pem- 
broke on  the  25th  day  of  November,  1937,  of  the  murder  of 
Ethel  Hedderwick  at  the  Town  of  Renfrew  in  the  County  of 
Renfrew  on  the  3rd  day  of  August,  1937. 

The  notice  of  appeal  complained  of  a number  of  matters 
most  of  which  will  be  hereafter  mentioned,  and  asked  that  a 
new  trial  be  ordered  and  that  such  other  remedy  may  be  given 
as  in  the  interests  of  justice  to  this  Court  may  seem  meet  and 
just.  Upon  the  opening  of  the  appeal  Mr.  Greer  expressly  asked 
that,  if  this  notice  were  not  deemed  adequate  to  cover  a request 
that  this  Court  should  acquit  the  prisoner  if  in  the  opinion 
of  the  Court  he  should  be  deemed  entitled  to  an  acquittal  upon 
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the  evidence  adduced,  leave  should  be  granted  to  him  to  amend 
the  notice  accordingly.  This  was  not  objected  to,  and  the  appeal 
was  argued  at  great  length  upon  this  footing.  The  right  of 
the  accused  to  have  the  verdict  and  sentence  set  aside  and  a 
new  trial  directed  by  reason  of  the  irregularities  complained  of, 
or  some  of  them,  was,  at  the  opening  of  the  appeal,  conceded 
by  the  Crown  counsel  who  stated  that  he  was  unable  to  support 
the  actions  of  the  learned  trial  Judge. 

On  the  3rd  August,  1937,  Ethel  Hedderwick,  a young  girl 
of  13  years  of  age,  was  brutally  murdered  at  Renfrew  after  first 
being  outraged.  There  was  no  direct  evidence  indicating  the 
criminal.  The  only  evidence  that  can  be  adduced  is  purely 
circumstantial.  Suspicion  in  the  first  place  fell  upon  a man 
who  had  worked  upon  a farm  as  a labourer,  a foreigner,  who 
was  arrested  upon  the  12th  August  on  the  charge  of  carrying 
a sheath  knife.  Suspicious  stains  were  found  upon  his  clothing 
but  later  the  police  released  him  and  arrested  Comba.  Comba 
was  placed  on  trial  on  the  17th,  18th,  19th,  20th,  22nd,  23rd, 
24th  and  25th  days  of  November,  1937. 

On  the  day  of  the  murder,  Ethel  Hedderwick  left  her 
home  at  about  10  a.m.  and  passed  along  the  Opeongo 
Road  and  was  seen  crossing  a bridge  over  a creek  and 
to  go  up  a hill  which  is  called  in  the  evidence  Cars- 
well’s Hill.  She  was  then  carrying  two  pails  for  the  purpose 
of  picking  choke-cherries  and  she  evidently  went  a considerable 
distance,  some  three-quarters  of  a mile,  to  a piece  of  bush  con- 
taining some  three  or  four  acres,  where  the  murder  took  place. 

When  the  child  failed  to  return  to  her  home,  search  was 
made,  and  when  she  did  not  arrive  at  supper  time,  the  whole 
community  was  aroused,  and  men,  women  and  children  were 
searching  for  her  in  every  possible  place.  Her  name  was  being 
loudly  called  and  bugles  were  blown  and  the  boy  scouts  of  the 
neighbourhood  were  much  in  evidence.  Comba,  a young  man 
of  twenty-six  years  of  age,  somewhat  lame,  and  some  of  his 
friends  had  been  attending  a ball  game  and  were  on  the  way 
home.  Comba  suggested  to  them  that  they  should  join  in  the 
search.  As  Comba  and  his  friends  were  crossing  the  bridge,  it 
was  suggested  by  someone,  other  than  Comba,  that  search  might 
well  be  made  in  the  creek  where  children  apparently  swam. 
Comba  said:  ‘T  do  not  think  there  would  be  any  use  in  this 

as  I saw  the  girl  crossing  the  bridge  this  morning  at  10  o’clock 
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and  she  then  had  on  her  street  clothes”.  The  party  apparently 
scattered  at  the  well,  Comba  going  alone  as  far  as  the  bush  in 
question.  He  met  a Miss  Carswell,  a lady  who  was  herself 
slightly  lame,  and  together  they  went  into  this  swampy  bush 
searching  for  the  girl.  Comba  remarked  to  Miss  Carswell  as 
they  entered  this  bush:  ‘T  think  we  might  find  something 

here”.  In  the  bush,  Comba  and  Miss  Carswell  parted  company 
and  Comba  found  the  dead  body  of  the  child  in  a small  clearing 
on  the  edge  of  the  bush.  It  was  then  dusk,  and  Comba  appar- 
ently stumbled  over  the  body,  falling  across  it.  He  immediately 
called  announcing  his  discovery,  and  other  searchers,  who  were 
nearby,  came.  He  was  heard  to  call  out  by  the  men  of  his 
party  whom  he  had  just  left.  Probably  some  fifty  persons  in 
all  formed  this  search  in  the  neighbourhood.  The  coroner  was 
sent  for  and  the  body  was  removed,  Comba  taking  part  in 
carrying  it  out  from  the  place  where  it  was  found  to  the  road. 

An  inquest  was  held  upon  the  body  of  the  child.  It  was 
found  that  the  crime  must  have  been  committed  at  about  12 
o’clock.  She  had  passed  along  the  road  at  about  10  o’clock. 
The  times  given  were  approximate  only.  The  contents  of  her 
stomach  showed  that  she  had  eaten  potatoes  within  two  hours 
of  her  death.  She  was  killed  by  blows  upon  her  head  inflicted 
by  a stone  found  nearby.  In  her  hand  were  clutched  a very 
small  piece  of  cloth  and  some  human  hairs.  The  pails  were 
found  near  by  and  the  cherries  she  had  gathered  were  scattered 
some  little  distance  from  her  body. 

Upon  suspicion  turning  upon  Comba,  the  police  interviewed 
him  on  at  least  four  different  days  and  obtained  from  him  full 
statements  as  to  his  movements  on  the  day  in  question.  Through- 
out he  stoutly  maintained  his  complete  innocence.  On  the  day 
of  the  murder  he  did  not  appear  to  be  at  all  excited  or  nervous. 
When  the  body  was  discovered,  there  was  nothing  suspicious 
noted  in  his  conduct,  nothing  to  indicate  that  he  had  any  special 
concern  in  the  death  of  this  child.  He  readily  and  freely  gave 
to  the  police  full  information  on  every  subject,  and  when  re- 
quested to  give  hairs  from  his  head  for  the  purpose  of  com- 
parison, he  at  once  did  so  without  any  trepidation  or  fear  so 
far  as  could  be  observed. 

Comba  apparently  was  well  thought  of  in  the  community 
and  spoken  favourably  of  in  the  evidence. 
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At  the  hearing,  Comba  elected  not  to  go  into  the  witness 
box  and  to  give  evidence.  This  fact  could  not  be  commented 
upon  by  the  Crown  counsel  or  by  the  Judge,  but  there  was 
nothing  to  prevent  the  jurymen,  who  were  presumed  to  know 
the  law,  from  reflecting  upon  this  course  of  conduct,  nor  is  there 
anything  which  prevents  an  appellate  Court  from  giving  it  due 
weight.  If  at  the  close  of  the  Crown’s  case  there  was  not  evi- 
dence to  show  guilt  on  the  part  of  the  accused,  it  was  the  duty 
of  the  trial  Judge  to  charge  the  jury  accordingly,  and  at  that 
point  the  accused  was  not  put  to  his  election,  and  his  course 
of  conduct  in  that  respect  cannot  now  be  urged  as  a reason  why 
we  should  not  do  what,  in  our  view,  the  trial  Judge  ought  to 
have  done.  If  there  was  evidence  tending  to  show  guilt,  we 
would  be  entitled  to  regard  the  accused  as  prejudiced  by  his 
silence,  if  there  was  evidence  of  circumstances  which  he  alone 
could  explain  pointing  to  guilt  and  inconsistent  with  his  inno- 
cence. In  the  view  that  I take  of  the  evidence  here,  the  motion 
of  the  accused  for  his  discharge  cannot  be  prejudiced  in  any 
way  by  his  failure  to  testify. 

Before  proceeding  to  examine  the  evidence  from  which  the 
Crown  asked  the  jury  to  infer  guilt,  and  the  ground  upon  which 
the  Crown  now  resists  the  present  motion,  I think  it  well  to 
recall  the  rule  applicable  in  cases  where  conviction  is  attempted 
to  be  supported  exclusively  on  circumstantial  evidence.  That 
rule  is  stated  in  many  decisions  and  is  referred  to  in  Fraser  v. 
The  King,  [1936]  S.C.R.  1,  Rinfret  J.,  quoting,  at  p.  2,  from 
Wills  on  Circumstantial  Evidence,  at  p.  262:  “In  order  to 

justify  the  inference  of  guilt,  the  inculpatory  facts  must  be  in- 
compatible with  the  innocence  of  the  accused  and  incapable 
of  any  other  reasonable  hypothesis  than  that  of  his  guilt.”  It  is 
not  enough  that  the  facts  are  consistent  with  the  guilt  of  the 
accused.  This  is  no  new  law.  Baron  Alderson  used  the  words 
quoted  a hundred  years  ago  in  Hodge’s  Case  (1838) , 2 Lewin  227. 

This  principle  is  quite  distinct  from  the  question  of  reason- 
able doubt.  I mention  this  because  in  the  charge  of  the  learned 
Judge  the  two  questions  appear  to  be  somewhat  confused. 

The  Crown  here  rests  its  case  upon  nine  distinct  points, 
and  for  convenience,  I shall  examine  these  separately. 

First,  taking  the  points  in  the  order  in  which  they  were  pre- 
sented by  Crown  counsel,  the  Crown  relies  upon  the  evidence 
of  some  unsworn  children.  These  children  testifled  to  seeing 
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Comba  going  up  Carswell’s  Hill  when  he  disappeared  from  view. 
This  hill  is  upon  the  Opeongo  Road  just  beyond  the  bridge  cross- 
ing Smith’s  Creek  and  is  nearly  three-quarters  of  a mile  from 
the  place  where  the  child  was  found.  Some  time  in  the  morning 
of  the  day  in  question  Comba  went  up  this  hill  and,  it  is  said, 
came  down  again  shortly  thereafter,  went  home  to  get  a recep- 
tacle for  picking  wild  cherries,  and  again  went  up  the  hill  with 
a tin,  and  finally  returned  to  his  home  on  the  other  side  of 
the  bridge.  He  got  home  at  about  12  o’clock.  This  was  proved 
by  a number  of  witnesses,  and  it  is  the  Crown’s  theory  that 
he  went  to  the  place  in  question  and  committed  the  crime  on 
the  first  occasion.  Admitting  that  this  evidence  is  consistent 
with  his  guilt,  it  is  plainly  not  inconsistent  with  his  innocence. 
There  is  a question  whether  the  evidence  of  the  unsworn  children 
could  be  properly  acted  upon  by  reason  of  the  necessity  for 
corroboration.  Confirmation  was  found  in  the  evidence  of  a 
baker  who  saw  the  children  on  the  road.  I cannot  understand 
how  this  in  any  way  implicates  the  accused. 

The  second  point  taken  by  the  Crown  is  that  the  accused 
found  the  body  of  the  child  on  the  evening  of  the  day  of  the 
crime.  Again  I cannot  see  how  this  fact  in  any  way  is  incon- 
sistent with  his  innocence.  The  child  was  killed;  hundreds  of 
people  were  searching  for  her;  Comba  joined  in  the  throng  and 
the  body  was  found  within  a few  yards  from  other  searchers, 
unconcealed  and  open  to  view.  The  wonder  is  that  other  search- 
ers had  not  found  it.  Much  stress  is  laid  in  this  connection 
upon  a remark  said  to  have  been  made  by  Comba  to  this  lady 
with  whom  he  walked  up  the  road,  who  entered  the  woods 
with  him,  she  turning  to  the  right  and  he  to  the  left  to  make 
a search.  Comba  is  said  to  have  remarked:  “I  am  afraid  we 

may  find  something  here.”  I do  not  see  how  this  can  be  tort- 
ured into  an  admission  of  guilt  or  as  being  otherwise  than  a 
colourless  remark. 

The  next  item  upon  which  great  emphasis  is  laid  is  the 
washing  by  Comba  of  his  garments  early  the  following  day. 
Upon  the  garments  being  inspected  there  was  no  trace  upon 
them  of  any  blood.  When  the  girl’s  body  was  found  Comba 
says  he  stumbled  over  the  body  and  got  some  blood  upon  his 
hands.  He  remained  assisting  at  the  place  where  the  body 
was  found  and  carried  the  body  out  to  the  road  from  which 
it  was  taken  in  a vehicle  to  the  child’s  residence.  No  doubt 
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this  may  have  soiled  Comba’s  garments  to  some  extent  and  have 
been  the  cause  of  his  having  them  washed  the  next  day.  The 
washing  was  not  in  any  way  secret  or  concealed  and,  so  far 
as  I can  see,  constituted  no  proof  of  his  guilt  and  was  not  incon- 
sistent with  his  complete  innocence.  It  is  important  to  note 
that  the  only  Crown  witness  who  describes  Comba’s  trousers 
says  they  were  gray.  The  trousers  washed  were  blue. 

The  next  matter  argued  is  slightly  more  difficult.  In  the 
hand  of  the  child  there  were  found  at  the  post  mortem  some 
hairs.  The  suggestion  is  that  the  child  in  struggling  with  her 
assailant  pulled  the  hairs  from  him.  There  were  two  different 
kinds  of  hairs,  possibly  more.  These  were  removed  at  the  time 
of  the  post  mortem  and  taken  away  by  Dr.  Frankish.  Hairs 
were  subsequently  obtained  from  Comba  who  readily  supplied 
a sample  of  his  own  hair  for  comparison.  The  evidence,  un- 
fortunately, was  presented  in  a shockingly  confused  manner 
by  counsel  for  the  Crown.  Photographs  of  three  hairs  were 
produced  for  inspection  by  the  jury.  One  of  these  is  so  different 
and  distinctive  that  it  may  be  ignored  for  this  purpose;  possibly 
it  was  a hair  from  the  girl’s  own  head.  There  is  said  to  have 
been  a similarity  between  the  remaining  two  hairs,  but  there  was 
no  proof  that  either  came  from  the  head  of  Comba;  possibly  both 
did.  After  the  jury  had  been  charged  and  had  retired,  evidently 
the  jury  was  much  troubled  by  the  lack  of  identification  of  the 
hairs,  and  after  the  expiry  of  four  hours  the  foreman  came 
back  and  reported  the  difficulty  to  the  trial  Judge.  The  Judge 
caused  the  stenographer  to  read  the  evidence  anent  these  hairs. 
It  was  then  claimed  that  the  identification  was  faulty  and  his 
Lordship  permitted  the  witnesses  for  the  Crown  upon  this  point 
to  be  recalled,  ruling  that  only  the  jurors  might  ask  questions 
and  that  there  was  to  be  no  cross-examination  upon  the  evidence 
then  given.  Accordingly  Dr.  Ewing  and  Dr.  Frankish  were  re- 
called and  in  a measure  identified  the  hairs.  In  the  result,  the 
jury,  in  thirteen  minutes’  time,  returned  a verdict  of  guilty. 

Upon  the  appeal  being  opened,  counsel  for  the  Crown  stated 
that  he  was  content  to  consent  to  a new  trial  and  stated  that 
he  could  not  successfully  defend  the  actions  of  the  trial  Judge. 
The  impropriety  of  the  course  taken  by  the  learned  trial  Judge 
was  apparent  upon  the  most  superficial  consideration.  It  was 
then  plain  that  the  point  raised  was  the  critical  turning  point 
in  the  case  in  the  minds  of  the  jury,  and  the  prisoner  was,  upon 
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the  Judge’s  ruling,  refused  the  right  to  cross-examine  upon  this 
most  vital  point.  The  Crown’s  case  was  reopened  without  the 
whole  controversy  being  placed  at  large  and  the  prisoner  was, 
in  effect,  refused  the  right  to  re-elect  as  to  giving  evidence 
himself,  and  his  counsel  had  no  opportunity  to  address  the  jury 
upon  this  most  important  question.  This,  however,  is  not  suffi- 
cient to  dispose  of  this  evidence.  What  was  relied  upon  by  the 
Crown  was  the  opinion  of  Dr.  Ewing  that  certain  markings  upon 
the  surface  of  the  hair  enabled  it  to  be  identified.  These  pos- 
sibly arise  from  some  defect  in  the  mounting  of  the  slides  from 
which  the  photographs  are  taken.  Obviously,  at  any  rate  to 
one  acquainted  with  microscopy,  the  slides  are  exceedingly  im- 
perfect, the  markings  are  practically  invisible.  Dr.  Ewing’s 
cross-examination  demonstrates  the  risk  of  any  attempt  to  find 
the  accused  guilty  on  such  evidence,  the  sole  evidence  supposed 
to  connect  him  with  the  crime.  I refer  to  the  evidence  on  page 
581  and  following: 

“Q.  I suggest  to  you.  Professor,  that  it  is  never  possible 
to  make  a positive  identification  by  hair  examination?  A.  I 
think  I am  inclined  to  agree  with  that  statement,  particularly — 
I would  modify  that  in  this  way — that,  where  you  have  available 
a sufficient  quantity,  if  you  have  the  circumstances  being  this, 
you  have  two  types  of  hair,  we  will  say,  to  determine  which  is 
which.  If  you  have  sufficient  hair  available  of  one  type  for 
comparison  purposes,  you  may  reasonably  say  that  you  can 
differentiate  the  two  unknown  types  of  hair  which  have  been 
given  to  you,  but  if  you  have  not  available  to  you  those  mat- 
erials, I agree  with  your  first  surmise. 

“Q.  In  other  words,  Professor,  while  you  may  ^ay  that 
hair  is  similar,  nevertheless,  inasmuch  as  hundreds  of  persons 
may  possess  the  same  type  of  hair  as  the  hair  you  examine, 
positive  identification  is  not  possible?  A.  You  mean  to  say 
this,  that  certain  hair  comes  out  of  a certain  head. 

“Q.  You  cannot  say  that  certain  hair  comes  out  of  a cer- 
tain head?  A.  Not  positively.  You  may  have  your  opinion 
of  a thing — you  may  feel  sure  in  your  own  mind  about  certain 
things,  but  there  is  always  just  that  small  chance  that  you  can- 
not say  that  it  actually  came  out  of  a certain  head. 

^'Mr.  Maloney:  But  you  will  not  swear  that  they  did?  A.  I 

cannot  swear  that  any  hair  comes  from  any  head.” 
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Unless  guilt  is  assumed  or  found  upon  some  other  evidence, 
clearly  this  is  inadequate  proof  and  is  not  inconsistent  with 
innocence. 

The  next  ground  argued  was  that  Comba  is  said  to  have 
given  unsatisfactory  accounts  concerning  his  exact  movements 
on  the  day  in  question.  The  center  of  this  controversy  is  whe- 
ther there  was  evidence  that,  when  he  turned  back  on  the  road 
for  the  purpose  of  getting  a berry  tin,  he  came  down  the  road 
or,  as  he  said,  crossed  over  to  the  railroad  track  and  returned 
to  his  residence  in  that  way.  I cannot  see  that  either  account 
is  inconsistent  with  innocence.  Elaborate  theories  are  built  up 
upon  data  that  signify  nothing,  from  which  it  is  argued  that, 
if  Comba  had  been  proved  to  be  guilty,  he  was  endeavouring 
skilfully  to  establish  an  alibi.  If  so,  it  certainly  is  not  incon- 
sistent with  his  innocence.  Comba  was  not  suspected  at  the 
time.  The  police  endeavours  were  centered  elsewhere.  Then 
some  suspicion  seems  to  have  been  directed  to  him.  He  was 
then  taken  in  charge  by  the  police,  taken  over  the  ground  of 
his  movements,  examined  for  hours  on  four  separate  days  in 
the  police  station  by  the  local  and  by  Provincial  Police — experts 
in  extracting  admissions.  This  conduct  on  the  part  of  the 
police  is  open  to  severe  condemnation.  Speaking  generally, 
assuming  Comba’s  innocence,  he  gave  the  police  frank  and  cheer- 
ful assistance  and,  also  speaking  generally,  his  story  as  to  his 
movements  was  amply  borne  out.  Slight  discrepancies  of  times 
and  distances  may  be  discovered  between  Comba’s  account  and 
the  accounts  of  other  witnesses,  but  none  of  these  to  my  mind 
even  suggests  guilt. 

Next,  a safety  pin  was  found  not  far  from  the  body.  Another 
safety  pin  was  found  in  the  pocket  of  a shirt.  This  was  not 
the  shirt  worn  by  Comba  on  that  day.  Comba’s  account  of 
the  possession  of  safety  pins  was  that  he  often  had  to  bandage 
his  injured  leg  and  that  he  kept  a supply  of  safety  pins  for 
this  purpose.  This  safety  pin  found  may  have  been  Comba’s, 
dropped  by  him  when  he  was  at  the  place  where  the  child’s 
body  was  found  and  assisting  in  its  removal.  There  is  nothing 
to  indicate  that  Comba  dropped  the  pin  at  any  particular  time, 
or  at  all.  It  is  not  of  a distinctive  type,  and  I suppose  that  hun- 
dreds of  these  pins  were  owned  and  used  in  the  town  and  by 
many  of  those  who  were  in  the  woods  on  this  occasion. 
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Then  it  is  said  that  Comba  did  not  go  into  the  witness  box, 
and  from  this  guilt  ought  to  be  inferred.  It  is  in  the  first  place 
to  be  noted  that  the  fact  that  Comba  did  not  see  fit  to  go  into 
the  witness  box  does  not  relieve  the  Crown  from  its  duty  to 
prove  his  guilt.  In  the  next  place,  it  must  be  borne  in  mind 
that  counsel  for  Comba  moved  to  have  the  case  withdrawn  from 
the  jury.  If  I am  right  in  the  opinion  that  this  motion  should 
have  been  granted,  then  it  could  not  at  that  time  have  been 
known  whether  Comba  would  testify  or  not.  Where  there  is 
evidence  of  guilt  or  evidence  which  is  not  consistent  with  inno- 
cence, and  there  are  facts  proved  which  call  upon  the  defendant 
to  make  some  answer,  the  defendant  takes  a great  risk  by  not 
going  into  the  box.  Where  the  facts  shown  are  facts  which 
could  be  satisfactorily  explained  only  by  the  accused,  his  failure 
to  testify  may  well  mean  that  he  will  fail  upon  an  appeal  from 
a verdict  of  guilty.  But  to  uphold  a verdict  unsupported  by 
evidence  solely  because  the  accused  did  not  testify  seems  to  me 
to  be  a monstrous  theory. 

There  are  other  facts  not  relied  upon  by  the  Crown  but 
which  it  is  important,  I think,  to  bear  in  mind.  First,  the  ab- 
sence of  any  explanation  of  the  fact  that  the  girl,  who  was 
apparently  going  to  pick  cherries,  was  attired  in  a silk  dress 
over  a silk  slip.  This  might  indicate  an  intention  on  the  part 
of  the  girl  to  visit  on  her  trip.  If  she  did  visit,  there  is  no  ac- 
count of  where  she  went  of  whom  she  saw. 

Then  the  mother  was  asked  what  the  girl  had  for  breakfast, 
and  she  was  asked:  “Did  she  have  any  potatoes  to  eat?’’. 

She  answered  in  the  negative;  said  she  had  cereal,  some  bread 
and  marmalade,  and  some  fruit.  Yet  Dr.  Frankish  found  in 
her  stomach  undigested  potatoes  eaten  probably  two  hours  be- 
fore her  death.  Her  death,  according  to  the  medical  evidence, 
occurred  at  or  before  12  o’clock,  so  these  potatoes  may  have 
been  eaten  after  she  left  home  at  about  9.30.  This  is  quite 
unexplained. 

A third  matter,  to  which  I attach  much  greater  importance, 
is  that  in  the  girl’s  hand  at  the  post  mortem  there  was  found 
a small  fragment  of  coloured  cloth.  This  was  very  carefully 
examined  in  every  way  by  the  Crown  experts  and  they  say  that 
this  forms  no  part  of  any  garment  worn  either  by  the  girl  or 
by  Comba.  Upon  the  theory  of  the  Crown  as  to  the  hairs  found 
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with  this  fragment  in  the  girl’s  hand,  it  might  have  been  taken 
from  the  real  criminal  in  the  struggle. 

Fourthly,  a child  was  called  by  the  Crown  counsel  and 
gave  evidence  unsworn.  It  was  not  corroborated.  This  child’s 
evidence  can  therefore  not  be  relied  upon  to  convict  the  accused, 
but  there  is  nothing  to  prevent  the  accused  relying  upon  any 
facts  elicited  in  his  defence.  The  Judge  told  the  jury  to  ignore 
her  evidence  in  its  entirety.  This  child  testified  to  hearing  a 
child  scream  in  the  woods  at  a time  quite  inconsistent  with 
Comba’s  guilt.  It  is  true  that  the  child  became  confused  when 
trying  to  locate  upon  the  map  with  a pointer  where  the  sound 
came  from,  but  quite  obviously  that  scream  was  heard.  There 
is  some  evidence  of  another  witness  tending  to  corroborate  this. 

The  Judge,  in  my  view,  improperly  refused  to  allow  counsel 
for  the  accused  to  suggest  that  the  man  suspected  by  the  police 
was  the  real  criminal.  In  cases  of  circumstantial  evidence,  the 
accused  may  suggest  any  other  plausible  theory  to  avoid  the 
inference  of  guilt  from  the  circumstances  relied  upon. 

I would  also  draw  attention  to  the  fact  that  Comba  was 
not  shown  to  have  paid  any  attention  to  this  girl.  He  knew  her, 
but,  as  far  as  shown,  was  not  familiar  with  her. 

Lastly,  I would  mention  the  suggestion  on  behalf  of  the 
accused  that  there  were  tramps  in  the  location  who  had  been 
seen  near  the  creek  washing  their  clothes  and  shaving. 

All  of  these  matters  were  largely  ignored. 

Turning  again  to  what  seems  to  me  to  be  the  crucial  ques- 
tion in  this  case,  and  again  seeking  guidance  from  the  Supreme 
Court,  when  the  case  of  Fraser  v.  The  King  already  referred  to 
came  on  for  argument  before  the  Supreme  Court,  [1936]  S.C.R. 
296,  the  judgment  was  affirmed  upon  the  ground  that  the  evi- 
dence as  a whole  was  susceptible  of  being  understood  as  indicat- 
ing that,  in  view  of  the  existence  in  the  chain  of  evidence  of  an 
outstanding  fact  conclusively  showing,  if  accepted,  the  person’s 
guilt,  it  was  open  to  the  jury  to  find  guilt  and  no  further  doubt 
could  subsist  as  to  the  guilt  of  the  accused.  Mr.  Justice  Rinfret, 
delivering  the  judgment  of  the  Court  states,  at  p.  299: 

“The  argument  of  the  learned  counsel  was  that,  in  a case 
where  all  the  evidence  is  circumstantial,  should  the  court  of 
appeal  not  be  satisfied,  upon  its  own  findings,  that  the  circum- 
stances proven  were  such  as  to  be  inconsistent  with  any  other 
rational  conclusion  than  that  the  prisoner  was  the  guilty  person. 
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it  ought  to  quash  the  verdict  on  the  ground  that  there  was  not 
sufficient  legal  evidence  to  support  it. 

“Although,  as  a general  rule,  the  question  whether  the  proper 
inference  has  been  drawn  by  the  jury  from  facts  established 
in  evidence  is  really  not  a question  of  law,  but  purely  a question 
of  fact  for  their  consideration,  there  is  authority  for  the  view 
that  the  rule  with  regard  to  circumstantial  evidence  is  not  ex- 
clusively a rule  in  respect  of  the  direction  which  it  is  the  duty 
of  the  trial  Judge  to  give  to  the  jury  or  a rule  solely  for  the 
guidance  of  a trial  Judge  unassisted  by  a jury. 

“We  were  referred  to,  at  least,  two  cases  where  the  Court 
of  Criminal  Appeal  in  England  set  aside  verdicts  and  quashed 
convictions  when,  after  having  considered  the  evidence  as  a 
whole,  it  seemed  to  the  Court  to  be  clear  that  the  evidence  was 
as  consistent  with  the  innocence  of  the  accused  as  with  his  guilt. 

“It  would  appear,  therefore,  that,  when  the  evidence  in  a 
criminal  case  is  purely  circumstantial  and  at  the  same  time 
equally  consistent  with  the  innocence  as  with  the  guilt  of  the 
accused,  the  Court  of  Criminal  Appeal  in  England  regards  that 
evidence  as  insufficient  to  justify  the  jury  in  convicting,  holds 
the  verdict  unsatisfactory  and  quashes  the  conviction,  on  the 
ground  that  it  cannot  be  supported,  having  regard  to  the  evi- 
dence.” 

Upon  this  principle  of  law  it  is  evident  to  the  majority  of 
the  Court  that  this  verdict  must  be  set  aside  and  the  verdict  of 
acquittal  recorded. 

It  is  said  that  we  ought  not  to  amend  the  notice  of  appeal 
even  though  counsel  for  the  Crown  does  not  object. 

To  grant  the  amendment  is  to  advance  the  cause  of  justice; 
to  refuse  it  is  to  send  a man  to  the  gallows  by  reason  of  an  error 
on  the  part  of  his  solicitor,  to  once  more  sacrifice  “substan- 
tial justice”  to  “wretched  technicality”  as  Lord  Lindley  M.R. 
lamented  in  a civil  case,  Frarikenburg  v.  Great  Horseless  Carriage 
Co.,  [1900]  1 Q.B.  504,  at  p.  508.  Never,  in  a criminal  case, 
so  far  as  my  experience  extends,  has  there  been  any  hesitation 
in  granting  amendments  to  the  accused.  Crown  counsel  inter- 
poses no  objection  and  the  Court  could  ill  afford  to  do  so.  It  is 
not  in  this  spirit  we  seek  to  administer  justice. 


C.A. 


Rex  V*  Comba* 


Hasten  J.A.  213 


Hasten  J.A.: — I have  had  the  privilege  of  reading  the  rea- 
sons for  judgment  which  have  been  prepared  by  my  brother 
Hiddleton  and  by  my  brother  Henderson.  I agree  in  the  con- 
clusion that  the  conviction  must  be  quashed  on  the  ground  that 
the  Crown’s  evidence  is  not  incompatible  with  the  innocence 
of  the  accused.  I am  firmly  of  the  opinion  that  no  unprejudiced 
jury  could,  on  this  evidence,  honestly  find  that  the  evidence 
is  incompatible  with  appellant’s  innocence. 

Fisher  J.A.: — This  Court  is,  by  the  accused,  appealed  to 
to  reverse  a finding  of  fact  by  the  jury  that  it  was  he  who 
murdered  the  little  girl  on  August  3, 1937. 

The  sole  question  is:  Had  the  jury  sufficient  evidence  to 

justify  its  finding? 

The  evidence  is  entirely  circumstantial.  It  was  clearly  proved 
that  the  accused  was  seen,  on  the  morning  of  the  3rd  of  August, 
in  the  area  or  district  where  the  body  of  the  girl  was  subse- 
quently found. 

The  Crown’s  contention  is  that  the  murder  was  committed 
some  time  before  12  noon  on  that  day.  The  finding  of  the  body 
by  the  accused  about  8 p.m.  on  the  3rd  August,  and  the  fact 
that  the  accused  was  seen  going  in  the  direction  of  the  district 
where  the  murder  was  committed,  are,  at  most,  suspicious  cir- 
cumstances. The  evidence  of  the  Crown  having  relation  to  the 
colour  of  the  clothes  worn  by  the  accused  and  the  colour  of  the 
clothes  seen  hanging  on  the  clothes  line  the  next  morning,  was 
contradictory.  The  evidence  of  Professor  Ewing  failed  to  prove 
that  the  hair  found  clutched  in  the  hand  of  the  deceased  girl 
was  hair  that  had  come  from  the  head  of  the  accused.  All  that 
this  witness  could  prove  was  that  it  was  similar  to  the  accused’s 
hair. 

The  mother  of  the  girl  positively  swore  that  her  daughter 
did  not  have  potatoes  for  breakfast  before  she  left  to  pick  cher- 
ries at  about  9.30  on  the  morning  of  August  3rd.  After  her 
death,  the  autopsy  revealed  that  there  were  potatoes  found  in 
the  girl’s  stomach,  and  it  was  proved  by  medical  testimony  that 
she  must  have  eaten  potatoes  at  least  about  two  hours  before 
her  death. 

The  girl  had  taken  no  food  with  her  when  she  left  at  about 
9.30  on  the  morning  of  the  3rd  of  August,  and  the  serious  ques- 
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tion  to  be  asked  is:  Where  and  at  what  time  and  from  whom 

did  she  obtain  the  potatoes  found  in  her  stomach? 

There  is  no  contradiction  of  this  evidence. 

The  other  facts  sworn  to  by  the  Crown  witnesses  I find 
are  of  little  or  no  value  in  determining  who  it  was  that  committed 
the  murder.  One  would  have  thought  that  if  the  accused  was 
innocent  he  would  have  insisted  on  going  into  the  witness  box 
and  giving  a full  account  of  his  actions  on  the  morning  of  the 
3rd  August.  Instead  thereof  he  chose,  as  was  his  right,  the 
onus  being  on  the  Crown  to  prove  him  guilty,  on  the  advice 
of  his  counsel,  to  remain  silent.  This  fact  has  seriously  disturbed 
my  mind,  but,  again,  all  that  it  does  is  to  lend  suspicion. 

The  learned  trial  Judge  charged  the  jury  in  these  words: 

“That  in  circumstantial  evidence  the  jury  must  decide  not 
whether  the  facts  are  consistent  with  the  prisoner’s  guilt — 
that  is  not  just  what  is  required — it  is  not  whether  the  facts 
are  consistent  with  the  prisoner’s  guilt  but  whether  those  facts 
are  inconsistent,  incompatible,  cannot  stand, — are  inconsistent 
with  any  other  rational  conclusion — for  it  is  solely  on  this  last 
hypothesis  that  they  could  safely  convict  the  accused.” 

My  conclusion  is  that  the  evidence  is  as  consistent  with  the 
accused’s  innocence  as  with  his  guilt,  and  that  the  jury  was 
not  justified  in  making  the  finding  it  did. 

The  result  is  that  the  appeal  must  be  allowed  and  the  con- 
viction quashed. 

Henderson  J.A.: — An  appeal  by  the  accused  from  his  con- 
viction and  sentence  for  the  murder  of  Ethel  Hedderwick,  after 
a trial  before  Chevrier  J.  and  a jury,  on  the  25th  of  November, 
1937. 

I have  had  an  opportunity  of  reading  the  opinion  of  my 
brother  Middleton  in  this  case,  and  in  his  reasons  and  conclu- 
sions I entirely  concur.  That  being  so,  it  is  unnecessary  for 
me  to  review  the  facts  in  detail,  but  I have  read  and  analyzed 
the  evidence  for  the  Crown,  and  upon  the  evidence  of  Miss 
Blanche  O’Connor,  Mr.  John  Enright  and  the  three  children, 
Sidonna  Walbeck,  Irvine  Higgins  and  Alice  Higgins  who  were 
unsworn,  but  whose  evidence  was  taken,  and  that  of  the  police 
officers  who  examined  and  questioned  and  cross-questioned  the 
accused  on  at  least  four  occasions,  and  particularly  that  portion 
of  the  police  evidence  which  verified  the  statements  of  the  ac- 
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cused  of  his  doings  on  the  morning  of  the  crime,  I am  convinced 
that  the  accused  could  not  have  committed  the  crime  with  which 
he  is  charged. 

The  theory  of  the  Crown,  as  stated  on  the  argument,  is  that 
the  accused  committed  the  crime  on  the  first  occasion  on  which 
he  is  said  to  have  gone  southerly  down  the  Opeongo  Road. 

As  I pointed  out  during  the  argument,  having  regard  to 
the  times  at  which,  and  the  places  at  which  he  was  seen  by 
the  witnesses,  this  could  not  have  happened.  The  chain  of 
events  is  consistent  with  his  innocence  and  inconsistent  with 
his  guilt. 

For  these  reasons  and  for  those  stated  in  the  opinion  of 
my  brother  Middleton,  it  becomes  our  duty,  in  my  opinion,  to 
quash  the  conviction  and  to  direct  a judgment  and  verdict  of 
acquittal  to  be  entered. 

April  25th,  1938.  Latchford  C.J.A.  (dissenting) : — This  ap- 
peal is  by  and  on  behalf  of  John  A.  Comba  of  the  town  of  Ren- 
frew convicted  at  Pembroke  on  November  25,  1937,  after  a trial 
by  the  Honourable  Mr.  Justice  Chevrier  and  a jury,  which 
resulted  in  the  appellant’s  conviction  of  murdering  one  Ethel 
Hedderwick  in  the  County  of  Renfrew  on  August  3,  1937,  as 
charged  in  an  indictment  on  which  a grand  jury  had  made  a 
return  of  “true  bill”.  The  girl  had  been  criminally  assaulted 
while  living.  The  accused  was  sentenced  to  be  executed  on 
February  10th,  1938.  As  judgment  was  deferred,  a stay  of 
execution  was  granted  by  order  of  the  Minister  of  Justice. 

The  notice  of  appeal  was  as  follows,  verbatim  extracts  being 
placed  within  quotation  marks; 

“I  hereby  give  you  notice  that  I desire  to  appeal  to  the  Court 
of  Appeal,  against  my  conviction  on  the  following,  among  other, 
grounds : 

“1.  The  verdict  of  the  jury  was  against  the  law,  the  evi- 
dence and  the  weight  of  evidence. 

“2.  The  learned  trial  Judge  erroneously  admitted  evidence 
which  should  have  been  rejected,  and  erroneously  rejected  evi- 
dence which  should  have  been  admitted. 

“3.  The  learned  trial  Judge  erred  in  permitting  two  Crown 
witnesses  to  be  recalled,  to  prove  material  facts  after  the  case 
for  the  Crown  had  been  closed  and  after  the  addresses  of  counsel 
had  been  delivered  and  after  the  charge  of  the  learned  trial 
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Judge  had  been  given  to  the  jury  and  after  the  jury  had  con- 
sidered the  evidence  for  more  than  four  hours,  without  giving 
counsel  for  the  accused  the  right  to  cross-examine,  and,  in  fact, 
stating  that  no  cross-examination  of  the  witnesses  would  be 
permitted. 

“4.  The  learned  trial  Judge  erred  in  admitting  the  evidence 
of  the  Crown  witness  Dr.  E.  R.  Frankish  on  this  occasion  be- 
cause the  evidence  given  by  him  was  hearsay  evidence  and 
inadmissible.” 

Lengthy  grounds  were  set  forth  in  paragraphs  5,  6 and  7 
which  may  I think  be  substantially  expressed  in  brief  as  follows : 

(a)  The  defence  was  not  fairly  and  fully  before  the  jury. 

(b)  The  trial  Judge  failed  to  charge  the  jury  that  as  the 
case  was  entirely  of  circumstantial  evidence  the  principles  in 
Hodge’s  case  applied. 

(c)  Evidence  favourable  to  the  accused  coming  from  Crown 
witnesses  was  not  mentioned  to  the  jury. 

(d)  The  jury  was  not  instructed  that  intent  was  an  essential 
ingredient  of  the  offence  of  murder;  that  its  absence  or  presence 
is  essential  to  a question  of  fact  to  be  considered  by  a jury,  and 
entitled  to  the  benefit  of  any  reasonable  doubt. 

that  in  determining  its  absence  or  presence,  the  accused  was 

(e)  The  learned  trial  Judge  reviewed  minutely  all  the  evi- 
dence adverse  to  the  accused,  but  failed  entirely  to  mention 
any  evidence  that  was  favourable  to  the  innocence  or  tended 
to  support  the  defence  of  the  accused,  especially  in  the  following, 
among  other,  particulars: 

“(i)  The  fact  that  the  mother  of  the  girl  testified  that  the 
girl  did  not  eat  any  potatoes  before  leaving  home  at  9.40  a.m. 
on  August  3,  together  with  the  fact  that  the  autopsy  performed 
on  the  girl’s  body  showed  the  stomach’s  contents  in  such  a state 
of  digestion  as  to  indicate  that  they  had  been  eaten  ‘at  least 
two  hours  before  death’;  thus  establishing  the  fact  that  the 
deceased  must  have  been  alive  at  or  about  11.40  a.m.,  and  re- 
butting the  Crown’s  contention  that  the  girl  was  killed  by  the 
accused  between  10  and  11  a.m.  It  is  submitted  that,  by  reason 
of  this  omission,  the  learned  trial  Judge  failed  to  put  fully  and 
fairly  to  the  jury  a vital  and  very  important  theory  of  the 
defence,  because  if  the  evidence  of  Dr.  Frankish  was  accepted 
by  the  jury,  the  death  of  the  deceased  girl  did  not  occur  until 
after  she  had  partaken  of  a meal  later  than  her  breakfast. 


C.A. 


Rex  v»  Comba* 


Latchford  C.J.A.  217 


“(ii)  The  fact  that  cherries  were  found  spilled  on  the  ground 
about  thirty  to  forty  feet  from  where  the  body  of  the  deceased 
girl  was  found,  which  fact  was  stressed  by  defence  counsel  in 
advancing  the  theory  that  the  deceased  girl  was  killed  by  some 
one  from  whom  she  was  running  away,  and  despite  the  fact 
that  evidence  was  given  by  a Crown  witness  on  cross-examina- 
tion that  the  accused  could  not  run,  was  not  mentioned  by  the 
learned  trial  Judge,  and  by  this  omission  it  is  contended  that 
the  learned  trial  Judge  failed  to  put  fairly  and  fully  to  the  jury 
a vital  and  very  important  theory  of  the  defence. 

“ (hi)  There  was  failure  to  point  out  the  serious  discrepancies 
in  the  evidence  given  by  the  Crown  witnesses  as  to  times  and 
occurrences. 

“(iv)  There  was  failure  to  point  out  to  the  jury  that  many 
hundreds  of  persons  in  the  vicinity  might  have  the  same  type 
of  hair  as  the  accused.  This  was  admitted  by  the  Crown  witness 
Charles  E.  Ewing. 

“(v)  Failure  to  comment  on  the  woollen  fibre  found  in  the 
hand  of  the  deceased  which  admittedly  did  not  come  from  the 
clothes  of  the  accused  nor  from  the  clothes  of  the  deceased. 

“(vi)  Failure  to  point  out  to  the  jury  that  positive  identi- 
fication can  never  be  made  from  human  hair  and  that  the  Crown 
witness  Charles  E.  Ewing  had  sworn  that  he  could  not  say  that 
the  hair  examined  by  him  was  the  hair  of  the  accused. 

“6.  The  learned  trial  Judge  erred  in  admitting  the  evidence 
of  three  children  of  tender  years,  evidence  not  taken  under  oath 
and  not  corroborated  as  required  by  sec.  1003  of  The  Criminal 
Code.  The  alleged  corroboration  did  not  implicate  the  accused 
in  the  absence  of  proper  direction  in  that  regard  and  therefore 
it  is  submitted  the  conviction  should  be  quashed.  In  support 
of  this  contention  R.  v.  Davies  (1915),  85  L.J.K.B.  208,  is  re- 
ferred to. 

“7.  The  trial  Judge  ordered  the  identification  marks  on 
exhibits  24,  35  and  36  to  be  removed,  these  being  ‘photographs 
of  hairs  which  had  not  been  identified  during  the  trial  nor  until 
after  the  jury  had  been  considering  the  evidence  for  over  four 
hours’.  The  identification  marks  could  not  be  discovered  unless 
the  exhibits  were  placed  under  a light  ‘when  the  name  of  the 
accused  could  be  seen  quite  distinctly’  on  one  of  the  photographs. 
By  the  violation  of  the  order  of  the  trial  Judge,  hearsay  evidence, 
which  had  been  ordered  to  be  removed  from  these  exhibits, 
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was  not  removed  and  the  jury  saw  the  exhibits  marked,  contrary 
to  the  order  of  the  learned  trial  Judge. 

“8.  The  learned  trial  Judge  should  have  declared  a mistrial 
and  should  have  discharged  the  jury  when  it  was  brought  to  his 
attention  that  the  members  of  the  jury  had  been  reading  news- 
papers containing  reports  of  the  trial  as  it  progressed. 

“9.  Since  the  trial,  it  has  been  discovered  that,  while  the 
trial  was  in  progress,  the  jury  was  allowed  to  separate.  Several 
of  its  members  were  permitted  to  use  the  long  distance  telephone 
and  sent  and  received  messages  despite  the  warnings  of  the  trial 
Judge  that  no  communication  should  be  had  by  the  jury  with 
any  one. 

“The  appellant  asks  leave  to  produce  affidavits  in  support 
of  his  statements  in  paragraph  9 as  the  evidence  did  not  come 
to  his  knowledge  or  that  of  his  counsel  until  after  the  verdict 
was  found  by  the  jury. 

“10.  The  verdict  of  the  jury  constituted  a substantial  mis- 
carriage of  justice. 

“11.  The  appellant  therefore  prays: 

“(i)  That  a new  trial  be  ordered  reserving  to  the  accused 
the  right  to  apply  for  a change  of  venue  of  trial. 

“(ii)  That  such  other  remedy  be  given  as  the  interest  in 
justice  and  to  this  Honourable  Court  may  seem  meet  and  just.” 

The  other  remedy  sought  could  be  nothing,  but  it  was 
thought  proper  by  the  Court  if  it  ordered  a new  trial. 

As  to  the  powers  of  this  Court,  there  can  be  no  possible 
doubt.  Sec.  1014  of  The  Criminal  Code  is  headed  “Powers  of 
the  Court  upon  appeal  against  convictions”.  The  Court  may 
allow  or  dismiss  such  an  appeal. 

Subsec.  3 of  sec.  1014  is  as  follows: 

“Subject  to  the  special  provisions  contained  in  the  following 
sections  of  this  Part,  when  the  court  of  Appeal  allows  an  appeal 
against  conviction  it  may 

(a)  quash  the  conviction  and  direct  a judgment  and  verdict 
of  acquittal  to  be  entered;  or 

(b)  direct  a new  trial; 

and  in  either  case  may  make  such  other  order  as  justice 
requires.” 

What  the  appellant  sought  was  not  that  this  Court  might 
quash  the  conviction  and  direct  a judgment  and  verdict  of 
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acquittal  to  be  entered,  but  merely  that,  upon  the  quashing 
of  the  conviction,  he  should  be  granted  a new  trial. 

In  view  of  the  course  subsequently  adopted  ,by  a majority 
of  the  members  of  this  Court  and  the  consequent  judgment 
acquitting  the  accused,  to  which  I shall  later  refer,  it  is  import- 
ant, in  my  opinion,  to  bear  in  mind  precisely  what  the  accused 
sought  on  his  appeal.  It  was  nothing  more  than  that  the  quash- 
ing of  his  conviction  should  be  followed  by  the  direction  of  the 
Court  ordering  a new  trial.  Formally  and  expressly,  the  appeal 
was  so  laid  and  so  limited. 

Mr.  Greer  opened  the  appeal  by  referring  to  the  time  occu- 
pied by  the  trial  November  17th  to  25th,  with  a Sunday  inter- 
vening. Then  he  read  Mr.  Galligan’s  statement  at  the  opening 
of  the  trial.  Mr.  Galligan  was  acting  for  the  Crown  without 
assistance,  and,  while  manifesting  competency  to  a remarkable 
degree,  was  lacking,  he  said,  in  experience  as  counsel  for  the 
Crown.  Then  Mr.  Greer  read  a lengthy  memorandum  of  facts 
and  law  relating  to  the  appeal.  The  “facts”  as  they  are  called, 
will  be  the  subject  of  some  observations  on  my  part;  I wish  here 
to  say  merely  that  they  contain  many  errors.  A stronger  ex- 
pression might,  I think,  be  applied  to  some  of  them  with  entire 
propriety. 

Counsel  for  the  appellant  went  on  to  refer  to  the  rejection 
of  evidence  that  a constable  had  once  expressed  an  opinion  that 
a man  other  than  the  accused  was  guilty  of  the  murder;  to  an 
erroneous  heading  of  a newspaper  report  of  evidence  that  the 
jury  might  have  read  and  to  admissions  of  jurymen  before  the 
learned  trial  Judge  that  they  had  been  reading  newspapers 
during  the  trial.  He  was  proceeding  to  deal  with  another  point 
of  evidence,  on  which  cross-examination  had  not  been  allowed, 
when  I interrupted  him,  and  inquired  of  Hope,  K.C.,  who  was 
appearing  alone  for  the  Crown  on  the  appeal,  without  having 
been  present  at  the  trial,  whether  in  view  of  the  fact  that  the 
jury  had  separated  during  the  trial,  he  contested  the  right  of 
the  appellant  to  a direction  for  a new  trial. 

I may  here  interpose  to  state  that,  prior  to  the  opening 
of  the  appeal,  I had  an  opportunity  of  ascertaining  from  Mr. 
Justice  Chevrier  that  had  he  been  aware  that  members  of  the 
jury,  in  order  to  telephone  to  their  homes  and  to  answer  tele- 
phone calls,  had  separated  while  the  trial  was  proceeding,  despite 
careful  instructions  to  the  contrary,  repeated  almost  daily,  that 
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they  should  not  communicate  with  others  except  through  the 
sheriff  of  the  county,  he  would  have  discharged  the  jury  and 
declared  a mistrial.  The  communication  however  innocently 
made,  could  not  have  been  made  without  violating  the  prohibi- 
tion of  sec.  945  of  the  Code;  and  the  separation  rendered  a 
new  trial  imperative. 

Hence  my  question  if  answered  in  the  negative,  would  render 
further  argument  of  the  appeal  needless.  Mr.  Hope  replied 
that  as  the  jury  had  separated,  he  was  not  opposing  the  appeal. 
He  meant,  as  I understood  and  as  I think  every  other  member 
of  the  Court  understood,  the  appeal  as  laid.  The  Court  was 
certainly  of  one  mind  that  the  appeal  should  be  allowed,  and 
a new  trial  directed,  I so  declared  from  the  Bench  and  no  audible 
dissent  was  expressed  by  any  member  of  the  Court. 

Mr.  Greer  then  said  he  intended  to  argue  that  the  verdict 
of  guilty  found  at  the  trial  was  one  that  no  reasonable  jury 
could  have  arrived  at.  I do  not  recall  that  he  applied  to  change 
the  notice  of  appeal,  so  as  to  bring  the  matter  within  paragraph 
(a)  of  subsec.  3 of  sec.  1014,  as  without  notice  to  the  Court  or 
the  Crown,  Mr.  Greer  was  plainly  intent  upon  doing.  Obviously 
his  purpose  was  a complete  reversal  of  what  the  Crown  had 
notice  of,  and  what  was  actually  before  the  Court.  Autrefois 
acquit  is  still,  if  established,  a valid  defence  upon  a second  trial 
for  the  same  crime;  and  for  this  Court  to  “direct  a judgment 
and  verdict  of  acquittal  to  be  entered”  would  prevent  a new 
trial  of  an  appellant  who  had  been  asking  for  nothing  more. 

The  new  form  of  the  appeal  the  senior  counsel  for  the  appel- 
lant was  attempting  seemed  to  me  to  involve  considerations 
of  matters  regarding  times,  distances,  places,  conduct  of  the 
accused  and  rates  of  movement  entirely  different  from  anything 
of  which  counsel  for  the  Crown  or,  indeed,  the  members  of  the 
Court  had  any  notice.  In  addition,  it  rendered  necessary  a 
review  of  all  the  testimony  adduced  at  the  trial,  the  lengthy 
discussions  that  took  place,  the  charge  to  the  jury,  the  relation 
of  the  many  exhibits  to  evidence  impossible  for  this  Court  to 
apply,  especially  what  was  testified  in  regard  to  places  on  the 
plan  (exhibit  1),  and  several  of  the  photographs,  including  the 
enlargements  shown  in  exhibits  34,  35  and  36. 

I regarded  the  change  thus  suddenly  imported  into  the  appeal 
and  changing  completely  its  nature  as  unfair  to  the  Court  and 
to  the  Crown,  unprepared  to  meet  it,  and  as  unwarranted  in 
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law.  It  involved,  if  successful,  the  substitution  of  the  opinion 
of  the  Court  for  the  opinion  of  the  twelve  jurymen  who  had 
heard  many  witnesses,  observed  the  demeanour  of  each,  and 
were  at  least  partially  enabled  to  understand  words  like  “here”, 
“there”,  “this  way”,  “that  way”,  “out”,  “in”,  “this  fence”,  “that 
fence”,  when  interpreted  by  a witness  with  pointer  in  hand  dir- 
ected to  a plan  displayed  in  Court,  or  to  a photograph  produced. 
Even  then,  so  much  was  left  indefinite  as  to  times,  places  and 
distances,  that  the  jury  asked  permission  of  the  learned  trial 
Judge  to  visit  the  scene  of  the  crime  and  the  surroundings  of 
that  locality  in  the  Town  of  Renfrew  and  out  of  it,  referred  to 
thus  vaguely  in  the  evidence;  and,  the  permission  having  been 
accorded,  had,  properly  supervised,  visited  the  locality  and  were 
thus  enabled  fully  to  understand  material  evidence  which,  in 
my  opinion,  is,  and  must  remain,  unintelligible  to  this  or  any 
other  Court.  Yet  what  Mr.  Greer  suddenly  sprung,  so  to  speak, 
upon  the  Court  was  that  it  should  adjudge  that  the  verdict 
of  “guilty”  found  by  the  jury  was  a verdict  such  as  no  twelve 
reasonable  men  should  have  reached. 

Mr.  Hope  appeared  dazed  at  the  assurance  of  counsel  for 
the  accused  and  seemed  not  to  know  what  he  ought  to  do  or 
say.  I did  not  long  await  his  decision  but  protested  immediately 
against  such  a radical  change  in  the  appeal.  To  my  amazement, 
opinions  directly  opposed  to  mine  were  at  once  expressed  by 
three  if  not  four,  if  four  then  all,  of  my  associates.  Neverthe- 
less, I renewed  my  protest,  but  when  the  same  opposition  con- 
tinued to  be  manifested,  I subsided  with  the  best  grace  I could 
assume.  I confess  I entertained  momentarily  the  thought  of 
leaving  the  Bench,  but  almost  as  suddenly  realizing  the  con- 
sequences what  such  action  would  entail,  abandoned  the  idea. 
Mr.  Greer  then  continued  with  his  new  appeal  and  proceeded 
with  what  seemed  to  me,  owing  to  the  several  hours’  study  which 
I had  previously  given  to  the  case,  a one-sided,  inaccurate  and 
only  partial  review  of  the  evidence,  with  citations  of  such  law 
as  he  thought  properly  applied.  During  his  presentation,  I 
could  not  but  observe  that  he  often  took  occasion  to  consult 
Mr.  Maloney.  If  the  learned  and  competent  senior  counsel  was 
without  information  that  he  thus  appeared  to  procure  from  his 
junior,  I thought  it  not  improbable  that  the  members  of  the 
Court  might  misinform  themselves  on  matters  regarded  with 
doubt  by  Mr.  Greer  as,  with  all  respect,  I think  they  did.  I was 
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quite  willing  to  agree  that  each  member  of  the  Court  had  the 
same  right  to  form  his  opinion  as  I had  to  form  mine.  However, 

I doubted  that  anyone  of  them  had  devoted  as  much  time  as  I 
had  to  the  consideration  of  the  evidence  and  exhibits,  especially 
on  the  evening  that  intervened  during  Mr.  Greer’s  argument. 

I had  also,  I thought,  some  little  advantage  owing  to  my  long 
and  intimate  connection  with  the  County  of  Renfrew.  This 
began  in  my  teen  age  with  rod  and  gun  along  the  Ottawa;  then, 
with  rod  only,  as  far  west  as  the  Little  Opeongo;  then  acting 
at  Pembroke  in  my  private  practice  and  in  the  capacity  of 
counsel  for  the  Crown,  during  more  than  five  years,  visiting 
annually  every  section  of  the  vast  riding  of  South  Renfrew;  and, 
finally,  until  about  sixteen  years  ago,  when  appointed  to  this 
Court,  presiding  at  several  sittings  of  assize,  etc.,  held  at  Pem- 
broke. I think  I thus  acquired  a much  greater  knowledge  than 
any  of  my  associates  in  the  Court  of  the  county  and  its  gen- 
erally industrious,  frugal,  peaceful,  moral  and  law-abiding  in- 
habitants. As  I usually  pass  the  long  vacation  at  my  cottage 
on  a paved  highway  up  the  Ottawa,  I have  taken  advantage 
in  recent  years  of  that  facility  to  motor  quite  often  to  the  Town 
of  Renfrew  and  to  points  along  and  off  the  Opeongo  Road  as 
distant  as  Burdenell  and  Combermere.  I have  thus  renewed 
old  memories  of  this  road  as  it  leads  southerly  through  farms 
owned  by  members  of  a pioneer  family  of  high  standing,  the 
Carswells,  Allan  Carswell’s  south  of  the  road,  on  its  left,  as 
one  goes  from  the  business  and  residential  parts  of  the  town, 
and  James  Carswell’s  on  the  right  along  the  same  course.  While 
I merely  think  it  probable  that  I can  better  visualize  the  terrain 
than  persons  who  have  never  seen  it,  and  better  understand 
the  evidence  where  it  is  indefinite,  I am  quite  certain  that  neither 
I nor  any  member  of  the  Court  can  have  the  same  knowledge 
of  it  as  had  the  members  of  the  jury  after  the  plan  and  several 
of  the  photographs  had  been  explained  before  their  eyes  and 
they  had  actually,  as  stated,  visited  and,  no  doubt  examined, 
the  localities  referred  to  by  witnesses  whose  testimony  the  jury 
had,  previous  to  their  visit  to  the  Town  of  Renfrew,  found  diffi- 
culty in  understanding.  But  apart  from  the  advantages,  if  any, 
of  my  personal  recollections,  I felt  more  and  more  firmly  con- 
vinced at  the  close  of  Mr.  Greer’s  presentation  of  the  appeal, 
that  it  would  be  improper  for  the  Court  to  substitute  its  neces- 
sarily limited  acquaintance  with  the  facts  for  the  careful  and 
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long  deliberated  verdict  of  a jury  better  qualified  than  any 
appellate  Court  to  render  judgment  on  the  matters  in  dispute. 
I still  adhere  strongly  to  that  opinion.  , 

There  was  no  dispute  about  many  factors  in  the  case  estab- 
lished or  admitted  by  the  prosecution. 

1.  The  girl,  Ethel  Hedderwick,  had  been  assaulted  and 
murdered  by  some  male  person  on  the  third  day  of  August,  1937, 
as  charged  in  the  indictment. 

2.  She  was  at  the  time  engaged  in  picking  choke-cherries 
on  the  James  Carswell  farm  in  a cleared  space  not  far  from  a 
gate  on  the  Opeongo  Road,  near  where  an  old  log  fence  joined 
the  wire  fence  on  the  northerly  side  of  the  road.  From  that 
gate  a beaten  path,  between  a field  of  ripening  oats  and  the 
fence,  led  up  to  a large  stone  lying  south  of  the  fence,  and  close 
to  it,  called  in  the  evidence  “the  stepping  stone”.  From  this 
stone  the  fence  could  be  easily  passed  over. 

3.  Inside  the  fence  a little  clearing  was  enclosed  on  three 
sides  by  the  extension  southerly  of  what  was  known  as  the 
Carswell  bush. 

4.  Ethel  did  not  return  to  her  home  when  expected.  An 
alarm  was  raised  between  five  and  six  p.m.,  and  a rally  organ- 
ized of  the  boy  scouts  of  the  town.  Led  by  their  scout  master, 
they  went  out  along  the  Opeongo  Road  between  the  Carswell 
farms  searching  and  blowing  bugles,  but  were  unsuccessful. 

5.  The  time  at  which  she  left  her  home  was  between  9.30 
and  9.45  on  the  morning  of  the  3rd  of  August. 

6.  On  her  way  Ethel  passed  the  house  in  which  Miss  Blanche 
O’Connor  lived  on  the  north-east  corner  of  Sadlier  Street,  where 
what  is  called  Opeongo  Street,  is  sometimes  said  to  end,  and 
the  long  Opeongo  Road  to  begin.  The  road  is  certainly  a con- 
tinuation of  the  street. 

7.  On  the  same  morning  between  11.20  and  11.25  the  ac- 
cused left  his  home  and  went  westerly  to  Sadlier  Street,  where 
he  turned  southward  and  across  Smith’s  Creek,  saw  children 
picking  cherries  on  his  left,  stopped  and  spoke  to  them,  then 
turned  to  his  right  over  a sag  in  the  wire  fence  and  bearing 
north-westerly  picked  “a  few  cherries”,  then  continued  more 
directly  north  onto  the  right  of  way  of  the  National  Railway, 
ascended  to  the  crest  of  the  grade  at  a point  west  of  the  high 
trestle  on  the  railway  across  Smith’s  Creek  and  then  to  his  home. 
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a distance  of  4,950  feet,  or  1,650  yards,  arriving  at  12.05,  when 
the  family  was  at  dinner. 

8.  Whether  he  arrived  home  then  or  earlier  or  later,  the 
accused  was  not  out  along  the  Opeongo  Road  or  southerly  on 
the  James  Carswell  farm  between  11.20  that  morning  and  the 
return  to  his  home  about  noon. 

9.  Between  that  return  home  and  his  presence  in  the  early 
evening  of  the  same  day  at  a game  of  baseball  between  two 
factory  teams  of  the  town,  in  an  enclosed  field  near  the  station 
of  the  National  Railway,  nothing  appears  in  evidence.  He  was 
at  the  game  soon  after  the  west  bound  train  had  passed  at  6.15. 

10.  During  the  game,  the  accused  spoke  to  a group  of  em- 
ployees of  the  railway,  Pettigrew,  section  foreman,  and  two  of 
his  men,  Luloff  and  Pilatski.  All  had  quit  work  at  4 p.m.,  and 
partaken  of  supper.  They  were  comparative  strangers  in  the 
town.  Pettigrew  had  begun  work  at  Renfrew  only  on  the  2nd 
August,  Luloff  had  been  there  since  the  1st  of  May  and,  like 
Pilatski,  had  attended  several  contests  at  the  baseball  field  and 
had  noticed  the  accused  there. 

11.  When  the  accused  then  addressed  the  railway  men  was 
the  first  occasion  on  which  he  had  ever  spoken  to  any  of  them, 
and  none  of  the  three  had  previously  spoken  to  him  or  knew 
his  name. 

12.  What  he  said  was  that  a little  girl  was  “lost”,  and  he 
invited  the  men  to  accompany  him  in  a search  for  her. 

13.  They  had  not  heard  that  any  girl  was  missing,  but  as 
the  evening  was  fine,  they  agreed  to  go  with  him  after  the  game 
was  over. 

14.  The  game  being  over,  the  men  were  at  the  railway 
station  after  the  train  had  left  when  the  accused  “lined  up” 
with  them,  as  one  of  them  said.  Talking,  the  party  crossed  the 
right  of  way,  passed  along  Sadlier  Street  to  the  Opeongo  Road 
walking  two  and  two,  the  accused  and  Pettigrew  in  front  and 
the  section  men  following.  They  crossed  Smith’s  Creek  and 
continued  along  the  road  passing  both  the  entrances  to  the 
James  Carswell  farm  until,  about  200  feet  beyond  the  more 
southerly  entrance,  a pump  was  observed  inside  the  fence  on 
their  right. 

15.  The  party  crossed  the  fence  and  stopped  at  the  pump. 
Each  railway  man  refreshed  himself. 


C.A. 


Rex  V*  Comba* 


Latchford  C.J.A.  225 


16.  Pettigrew  and  his  men  returned  to  the  road  and  with- 
out definite  purpose  continued  along  it,  while  the  accused  parted 
from  them  at  the  pump  and  moved  northerly  towards  the  Cars- 
well outbuildings  and  a rather  open  bush,  near  which  or  in  which, 
one  of  the  railway  men  observed  a woman  walking. 

17.  The  woman  was  Miss  Margaret  Carswell  who  had  gone 
from  her  home  north-westerly  along  a farm  road,  when  the 
accused,  whom  she  had  known  since  his  childhood,  came  up 
to  her.  Together,  they  proceeded  towards  where  a large  stump 
stood  a few  hundred  feet  inward  from  the  northerly  edge  of  the 
“bush”.  On  the  way  Miss  Carswell  occasionally  called  out 
“Ethel”,  “Ethel”,  and  talked  with  the  accused  about  her  fears 
that,  owing  to  the  girl’s  familiarity  with  the  locality  and  the 
general  prevalence  of  crime,  the  Hedderwick  child  might  have 
met  some  ill  fate. 

18.  Saying,  “I  think  we  shall  find  something”,  the  accused 
parted  from  Miss  Carswell  who  turned  to  her  right  while  the 
accused  turned  to  his  left  going  farther  into  the  woods. 

19. *  Within  two  minutes  from  his  departure  “perhaps  a 
second  or  two  more”  Miss  Carswell  heard  the  accused  shout 
“I  have  found  the  girl  and  she  is  dead”.  This  good  lady  then 
proceeded  home  to  call  a doctor. 

20.  In  the  meantime,  Pettigrew  and  his  friends  were  con- 
tinuing to  move  outward  along  the  Opeongo  Road  opposite  a 
narrow  field  of  oats  that  lay  on  their  right  between  the  fence 
along  the  road  and  a fence  south  of  the  bush  from  inside  which 
they  thought  the  shout  to  emanate. 

21.  The  railway  men  who  heard  Comba  crossed  the  fence 
along  the  highway,  the  parallel  fence  south  of  the  woods,  and 
kept  on  through  about  two  hundred  feet  until  they  saw  the 
accused  standing  up  and  near  him  the  prone  body  of  the  girl 
Ethel. 

22.  While  boy  scouts  and  others  appeared  on  the  scene 
soon  after  these  men,  nothing  in  evidence  contradicts  the  im- 
pression one  of  them  testified  to,  that,  other  than  the  accused, 
they  were  the  first  on  the  ground  where  that  abused  and  murd- 
ered girl’s  body  lay. 

I was  then  proceeding  to  deal  with  matters  in  dispute  when 
the  realization  was  forced  upon  me,  that  in  the  event,  as  I 
hoped,  of  a new  trial  being  had,  either  because  the  Court  so 
directed,  or  because  an  appeal  could  be  taken  to  the  Supreme 
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Court  of  Canada  owing  to  my  dissent,  the  accused  might  be 
prejudiced  by  some  observations  that  I might  make.  In  what 
I intended  to  write  further,  I desired  to  avoid  anything  that 
would  in  the  remotest  degree  prejudice  the  accused  upon  such 
an  appeal.  I am  therefore  here  suppressing  much  that  I did 
write,  and  shall  try  to  deal  only  with  certain  matters  appear- 
ing in  some  of  the  opinions  of  my  associates  on  the  Bench.  I am 
also  putting  aside  absolutely  everything  that  relates  to  the  appeal 
as  laid,  that  is,  as  to  any  improprieties  during  the  course  of  the 
trial  which  would  be  proper  to  be  considered  if  a new  trial  was 
the  issue  before  this  Court,  and  not,  as  counsel  for  the  accused 
sought,  the  prevention  of  a new  trial.  I do  not  wish  to  be  under- 
stood as  saying  that  on  the  part  of  the  learned  trial  Judge  there 
were  improprieties.  Further  than  the  violation  by  the  jury  of 
sec.  945  of  The  Criminal  Code,  the  conduct  of  the  case  by  the 
learned  trial  Judge  seemed  to  me  to  be  correct  throughout, 
apart  perhaps  from  the  extreme  latitude  allowed  to  Mr.  Maloney 
in  protracting,  uselessly  and  pointlessly,  cross-examinations.  As 
an  instance  of  the  methods  adopted  by  Mr.  Maloney,  T would 
refer  to  his  deliberate  attempt  to  mislead  a witness  by  stating 
to  him  that  Miss  Carswell  had  given  evidence  of  “frequently” 
seeing  what  Mr.  Maloney  called  “bums”  near  the  bridge  over 
Smith’s  Creek.  When  Mr.  Galligan  reprehended  the  statement, 
Mr.  Maloney,  after  having  made  it  as  the  record  shows,  denied 
that  he  had  made  it. 

The  law  applicable  was  correctly  stated  by  Mr.  Justice  Chev- 
rier  to  the  jury.  He  informed  them  of  the  necessity  of  comply- 
ing with  the  rule  in  the  Hodge  case  (1838),  2 Lewin  227,  which 
has  been  adopted  by  British  and  Canadian  Courts  since  1838; 
that  where  the  evidence  is  wholly  circumstantial  it  must,  to 
warrant  conviction,  lead  to  no  conclusion  but  the  guilt  of  the 
accused. 

As  to  the  rejection  of  evidence,  that  a constable  at  one  time 
thought  another  person  was  the  murderer,  and  as  to  the  denial 
of  a right  to  cross-examine  the  witnesses  Frankish  and  Ewing 
in  regard  to  exhibits  as  to  which  the  jury  were  in  some  con- 
fusion, while  a different  course  might  better  have  been  followed, 
the  questions  which  the  recalled  witnesses  answered  were  pre- 
cisely those  as  to  which  they  had  previously  given  evidence  and 
been  cross-examined  upon  by  Mr.  Maloney.  In  any  case,  the 
rejection  of  this  evidence  would  be  a matter  of  moment  only 
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if  a new  trial  were  sought.  I shall  conclude  all  I have  here  to 
say  by  merely  observing  that  my  brother  Fisher  completely 
misinformed  himself  in  regard  to  the  potatoes  mentioned  briefly 
by  the  coroner  in  his  evidence,  and  at  greater  length  by  Dr. 
Frankish  on  cross-examination.  Mr.  Maloney  contended,  as 
grounds  of  appeal  state  {e  and  %),  that  the  potatoes  had  been 
eaten  at  least  two  hours  before  death.  No  evidence  supports 
that  statement.  It  is  false.  The  only  evidence  on  the  duration 
of  time  is  indefinite.  The  only  evidence  as  to  duration  is  that 
of  Dr.  Frankish,  and  he  expressly  disclaims  certainty.  Mr. 
Maloney  endeavoured  to  tie  him  down  to  two  hours,  but  the 
doctor  declined  to  agree  to  any  such  proposition.  Yet  it  is  on 
this  point  that  Mr.  Justice  Fisher  largely,  if  not  wholly,  bases 
his  judgment.  The  girl’s  mother  did  say  that  her  daughter 
had  had  no  potatoes  for  her  breakfast  on  the  morning  of  the 
3rd.  It  is  true  that,  with  her  mind  on  the  breakfast,  Mr.  Mal- 
oney elicited  from  her  that  the  child  had  eaten  no  potatoes 
that  morning;  however,  no  one  can  read  that  record  without 
feeling  that  Mrs.  Hedderwick  was  thinking  only  of  the  child’s 
breakfast.  But  what  of  the  earlier  breakfast,  certainly  of  the 
father  and  probably  of  the  mother?  Of  what  was  there  eaten 
or  of  what  was  left  there  is  no  evidence.  In  addition,  there  is 
no  place  on  the  road  out  after  Ethel  leaving  home  about  9.30, 
had  passed  the  house  on  the  opposite  side  of  Sadlier  Street  from 
Miss  O’Connor’s  and  the  Allan  Carswell  house  near  the  far 
end  of  the  bridge  over  Smith’s  Creek,  where  she  could  have 
obtained  potatoes.  There  was  no  house  on  the  road  between 
Allan  Carswell’s  and  the  gate  at  which  the  child  turned  in  along 
the  path  that  led  to  the  stepping  stone  over  the  fence  into  the 
little  bay  in  the  Carswell  bush,  where  she  had  picked  only  a few 
cherries  before  she  was  assaulted  and  murdered. 

Then,  apart  from  Mr.  Justice  Henderson’s  agreement  in  the 
reasons  and  conclusions  of  Mr.  Justice  Middleton,  he  was  com- 
pletely mistaken — I say  it  with  all  respect — in  assuming,  as  he 
did  assume  upon  the  evidence  of  Miss  Blanche  O’Connor,  that 
after  the  accused  had  passed  her  house,  he  turned  at  Sadlier 
Street,  and  not  only  turned,  but  turned  in  the  direction  of  the 
railway.  Now,  unless  a great  mass  of  evidence  is  wholly  untrue, 
the  statements  of  the  accused  in  regard  to  his  movements  back 
in  the  town  utterly  contradict  the  assumption  that  he  had  passed 
Miss  O’Connor’s  house  at  all  and  turned  towards  the  railway 
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and  Sadlier  Street.  The  evidence  regarding  the  movements 
of  the  accused  between  9.30  and  11.20  on  the  morning  of  the 
3rd  was  largely,  though  not  entirely,  his  statements  to  Inspector 
Gurnett  and  some  local  police  officers,  Moses  Greer  and  Keeler 
especially.  No  written  statement  was  sought  from  the  accused. 
Much  ado  was  raised;  the  jury  retired,  and  ten  or  twelve  pages 
of  discussion  ensued  when  Mr.  Maloney,  and  in  fact  the  learned 
trial  Judge  thought  memoranda  of  conversation  held  with 
Comba,  memoranda  intended  only  to  be  read  to  refresh  the 
memory  of  the  inspector,  were  discovered  to  contain  a mon- 
strous error,  namely,  that  for  the  name  of  a man  named  Brom- 
ley, named  by  Comba  to  the  police,  the  inspector  had  written 
the  name  “Brown”.  Much  time  was  wasted  before  the  Court 
realized  that  no  memorandum  made  by  the  inspector  was  in- 
tended to  be  filed  as  evidence,  but  was  merely  referred  to  in 
order  to  refresh  the  inspector’s  recollection  of  interviews  had 
three  months  previously. 

Now  what  did  the  accused  say  as  to  the  particular  time  I 
have  mentioned?  I repeat  it:  9.30  to  11.20  on  the  morning 
of  the  3rd?  It  was  that  he  left  his  home,  not  by  going  south- 
ward past  the  Burns  house  or  that  of  Miss  O’Connor’s,  but  out 
the  back  way  from  his  own  home  northward  to  Lochiel  Street, 
and  thence  to  Russell’s  drug  store  where  he  saw  either  the 
“Globe  and  Mail”  or  the  “Ottawa  Journal”;  from  Russell’s,  pas- 
sing along  certain  streets,  which  he  mentioned,  in  the  business 
part  of  the  town,  to  the  Odd  Fellows’  hall,  which  he  entered 
and  where  he  read,  he  said,  for  a time,  and  thence  passed  to 
Peever’s  butcher  shop,  where  he  procured  meat  for  the  family 
dinner.  He  then  returned  to  his  home  where  he  procured  the 
tomato  can  holding,  according  to  a member  of  the  Court,  about 
a quart,  and  went  off  for  the  first  time  out  the  Opeongo  Road, 
meeting  Enright  for  the  second  time  that  morning  between 
the  home  of  the  accused  and  Smith’s  Creek  bridge.  This  was 
the  beginning  of  an  expedition  as  to  which  the  Crown  was  not 
concerned  except  perhaps  with  its  extraordinary  length,  nearly 
a mile,  all  for  the  sake  of  a few  cherries  which  the  accused  said 
he  picked  on  his  long  way  across  part  of  James  Carswell’s  farm 
and  along  the  railway,  home  to  dinner. 

Now  if  the  evidence  of  a number  of  witnesses  is  to  be  be- 
lieved, and  to  which  I fear  little  regard  was  paid  by  my  asso- 
ciates on  the  Bench,  that  early  alibi,  that  early  time  in  the  town. 
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was  passed  out  on  the  Opeongo  Road  above  Carswell’s  Hill. 
In  the  first  place,  Miss  Rita  Burns,  as  well  as  Miss  O’Connor, 
saw  the  accused  pass  out  after  Miss  O’Connor  had  seen  the  girl 
Ethel  Hedderwick  pass  a litle  earlier.  Enright  swore  that  he 
first  met  the  accused  on  the  Opeongo  Road  going  towards  his 
home  between  Sadlier  Street  and  the  bridge.  That  time  was 
earlier  by  thirty-five  or  forty  minutes  than  11.20  or  11.25  when 
the  accused  undoubtedly  did  go  out  the  Opeongo  Road  from 
his  home  carrying  the  small  tomato  can.  Enright  testified 
further  that  he  met  the  accused  for  the  second  time  that  morn- 
ing when  Enright  was  returning  from  delivering  bread  at  the 
James  Carswell  farm.  In  the  interval  10.40  to  11.20  the  ac- 
cused had  been  to  his  home  for  the  tomato  can  and  had  had 
ample  time  to  have  changed  his  trousers.  It  was,  I think,  on 
that  second  meeting,  when  Enright’s  eyes  were  in  the  shade 
and  the  accused,  in  the  full  light  of  a hot  and  bright  sun,  facing 
Enright,  that  the  accused  was  observed  by  Enright  to  be  wear- 
ing a grey  or  greyish  trousers.  The  otherwise  mysterious  wash- 
ing of  the  navy  blue  trousers  next  morning  might  thus  be 
accounted  for. 

There  was  other  evidence  that  the  accused  was  not  going 
from  a place  northwards  in  the  town  between  9.30,  when  he 
stated  to  the  police  that  he  first  left  his  home  that  morning, 
and  when  he  met  Enright  between  his  home  and  the  bridge 
after  11.20,  exchanged  some  words,  and  then  passed  on  to  shew 
himself  to  the  children  along  Carswell’s  hill  before  taking  his 
long  route  back  to  his  home. 

Lawrence  Burns  deposed  that  on  the  afternoon  of  the  3rd 
the  accused  told  him  he  had  seen  Ethel  that  morning  about 
10  o’clock  out  on  the  road.  Further,  the  three  railway  men 
said  that  the  accused  ^ told  them  he  had  seen  Ethel  that  morn- 
ing out  on  the  road.  One  placed  the  statement  as  made  in  the 
field,  the  other  two  on  the  way  out  of  the  field  together  that 
evening.  Pettigrew,  the  section  foreman,  says  that  it  was 
made  at  the  southerly  end  of  the  bridge.  He  is  definite  on  that 
point  because  he  was  a stranger  to  the  place,  and  had  sug- 
gested to  the  accused,  who  was  walking  beside  him,  that  the 
girl  might  have  been  drowned.  Pettigrew’s  version  is  that  the 
accused  said  to  him  that  he  was  talking  to  her  that  morning 
at  the  far  end  of  the  bridge,  adding  “she  was  dressed  for  the 
street”,  according  to  Pettigrew.  I pass  over  how  the  girl  was 
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dressed  according  to  her  mother;  the  inner  garment  that  she 
wore  was  never  found  on  or  off  the  girl’s  body.  One  or  other 
of  the  railway  men  deposed  that  he  heard  the  statement  which 
Pettigrew  said  the  accused  made. 

Here,  then,  was  a mass  of  evidence  from  varied  sources; 
Enright,  Miss  O’Connor,  Lawrence  Burns  and  the  three  railway 
men  which,  if  believed  by  the  jury,  contradicted  absolutely  the 
early  alibi  of  the  accused,  submitted  to  prove  that  he  was  back 
in  the  town  when  Ethel  Hedderwick  was  out  on  the  Opeongo 
Road.  The  evidence  of  the  children  who  said  they  saw  him 
on  three  different  occasions;  first  going  up  the  hill,  then  com- 
ing down  and,  ultimately,  when  he  came  out  again  carrying 
the  little  can,  cannot,  of  course,  be  regarded  unless  it  impli- 
cated the  accused.  In  my  view  it  did,  but  I do  not  insist  on 
that  opinion. 

There  is  just  one  other  bit  of  evidence  that  may  be  of  some 
importance.  Mr.  Justice  Middleton  thought  the  accused  knew 
the  girl.  On  the  6th,  at  the  police  station,  when  the  accused 
was  present,  one  of  the  town  policemen  named  Henderson  made 
an  observation  that  the  girl  was  very  pretty.  Henderson  swore 
that  the  accused  said  then  ‘‘So  they  say;  I didn’t  know  her”. 
Gurnett,  at  p.  419,  deposes  that  he  heard  that  observation  made. 
He  puts  it  differently  by  a word,  thus:  “So  they  say,  I didn’t 

know  her  myself”. 

A few  other  observations  may  be  pertinent:  Mr.  Maloney 
endeavoured  to  prove  that  on  the  3rd  of  August  the  accused 
could  not  run.  The  fact  that  some  cherries  were  spilled  about 
thirty-five  or  forty  feet  from  where  the  body  was  found  indi- 
cated, he  said,  that  the  attacker  had  run  after  the  girl.  I have 
some  echoes  in  my  mind  of  hearing  Mr.  Greer,  K.C.,  say  there 
was  strong  proof  that  the  accused  could  not  run  at  the  time. 
Mr.  Maloney  tried  to  elicit  evidence  from  the  constable  Greer 
that  the  accused  could  not  run.  Of  course,  this  to  be  of  any 
avail  meant  that  the  accused  could  not  run  on  the  3rd  August. 
All  he  obtained  from  Constable  Greer  was  that  the  accused 
could  not  run  “at  one  time”.  Mr.  Galligan  astutely  asked  Con- 
stable Greer  if  he  was  referring  to  the  3rd,  and  Greer  answered 
“I  know  nothing  about  his  running  on  the  3rd,  but  I do  know 
he  was  a very  fast  walker  on  the  3rd”.  I am  quoting  from 
memory,  but  I think  accurately. 
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A time  factor  of  importance  established  in  evidence  is  that 
after  the  accused  parted  from  Miss  Carswell  north  of  the  edge 
of  the  thick  bush,  he  arrived  through  the  bush  in  about  two 
minutes  at  the  secluded  place  where  the  girl’s  body  lay. 

It  is  a total  misapprehension  of  fact  to  say  that  there  were 
many  persons  out  from  the  town  looking  for  the  missing  girl 
that  evening.  Apart  from  the  three  railway  men,  who  had 
been  left  by  the  accused,  and  whatever  boy  scouts  were  bugling 
and  searching  along  the  Opeongo  Road,  there  were  only  two 
persons  on  the  whole  of  the  James  Carswell  farm  at  the  moment 
the  body  was  found  so  far  as  the  evidence  discloses,  namely, 
Margaret  Carswell  and  the  accused.  With  the  shades  of  even- 
ing already  falling,  although  visibility  was  clear,  the  accused, 
going  through  the  bush,  which  one  would  judge  from  the  photo- 
graphs was  thick  and  close,  in  a very  few  minutes  discovered 
the  body.  His  facility  in  finding  it  may  not  have  been  fortuitous; 
that,  however,  was  for  the  jury. 

The  three  railway  men  appear  to  have  been  first  on  the 
scene  after  the  outcry  made  by  the  accused.  They  came,  doubt- 
less, quickly.  They  "crossed  what  is  in  the  evidence  called  the 
south  oat  field.  It  is  little  more  than  two  hundred  feet  in  width 
along  the  Opeongo  Road.  They  then  crossed  a fence  south-east 
of  the  bush,  and  going  what  seems  to  be  some  two  hundred 
feet  or  more,  saw  the  accused  and  the  form  of  the  girl.  I am 
not  going  to  make  any  reference  to  what  the  accused  is  reported 
to  have  then  said,  nor  to  what  he  said  when  later,  about  8.15, 
the  coroner  and  Constable  Greer  and  boy  scouts  and  some  other 
persons  out  of  town  gathered  near  the  stepping  stone  and  inside 
the  fence  shown  in  the  field  photographs  which  are  filed  as 
exhibits.  It  may  be  necessary  to  mention,  as  certain  differences 
appear  in  the  photographs  of  the  same  place,  that  one  set  of 
photographs  in  evidence  was  “shot”  on  the  4th  of  August  and 
the  other  set  not  until  September  29th. 

One  thing,  about  which  there  is  some  confusion,  merits 
attention,  that  is  the  contents  of  the  dead  girl’s  right  hand. 
To  my  mind  they  indicated  two  distinct  actions.  The  first  when 
the  girl  was  defending  herself.  At  that  time  blood  had  gathered 
on  her  fingers  and  in  that  blood  were  found  hairs  cemented 
which  in  three  prominent  characteristics  were  identical  with 
hairs  which  the  accused  had  plucked  from  his  head  and  put 
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into  an  envelope  on  August  12th.  In  that  blood  when  dried 
such  hairs  were  cemented,  possibly  with  some  of  the  girl’s 
dark  hairs.  Then,  later,  when  the  hand  was  closing  in  the 
spasm  of  death,  debris  lying  on  the  ground  was  grasped  and 
added  to  the  blood  and  hair  on  the  fingers.  Anything  under 
the  grip  of  the  hand  would  then  be  picked  up  including  the  few 
fibres  of  wool  so  firmly  relied  on  by  my  brother  Middleton, 
which  might  have  been  left  in  the  little  glade  by  any  of  the 
persons  who  had  made  the  beaten  path  up  from  the  Opeongo 
Road  to  the  stepping  stone  and  passed  over  the  fence  to  rest 
themselves  in  the  little  enclosure.  I do  not  know  whether  the 
mill  in  which  Mr.  Hedderwick  is  employed  in  Renfrew  is  a 
woollen  mill  or  not;  but  I do  know  that  there  is  a large  woollen 
mill  there,  and  that  fibres  of  wool  cling  to  clothing  in  such  a 
mill.  On  a day  like  the  holiday  immediately  preceding  the  3rd, 
or  any  fine  Sunday,  mill  hands  might  have  wandered  out  the 
road  and  along  the  north  to  the  stepping  stone  and  over  the 
log  fence  into  the  glade.  I cannot  regard  the  shred,  which  has 
since,  in  a Toronto  newspaper,  been  magnified  into  “a  piece 
of  cloth”,  as  any  indication  that  it  was  plucked  from  anywhere 
but  the  place  from  which  it  had  been  dropped  among  the  debris 
of  leaves  and  grass  found  with  it  in  the  child’s  hand. 

On  the  whole  I am  satisfied  now,  as  I was  at  the  end  of 
the  hearing  of  the  appeal,  that  it  was  not  open  to  the  Court 
of  Appeal  to  pass  judgment  on  the  jurors  who  heard  the  evi- 
dence, noted  the  demeanour  of  the  witnesses  and  understood 
the  plan  so  often  referred  to  in  such  terms  as  “this  point”, 
“that  point”  and  “here  and  there”,  all  pointed  out  by  the  wit- 
nesses, but  which  it  is  not  possible  to  understand  from  the 
evidence. 

I have  not  cited  any  law.  However,  I have  by  me  a refer- 
ence to  a judgment  of  Lord  Hewart  in  Rex  v.  Crocker  (1922), 
17  Cr.  App.  R.  45,  when,  speaking  for  the  Court,  he  said  that 
it  would  be  a new  departure  if  the  Court  allowed  the  appeal 
“as  it  cannot  usurp  the  function  of  a jury”.  Again  in  Rex  v. 
Turkington  (1930),  22  Cr.  App.  R.  91,  Mr.  Justice  Avory  said: 
“This  Court  never  interferes  with  the  verdict  of  a jury  on  a 
question  of  fact,  if  the  jury  has  been  properly  directed  and  if 
there  was  evidence  on  which  they  could  reasonably  arrive  at 
their  verdict.”  Repeatedly  the  Supreme  Court  of  Canada  has 
expressed  the  same  opinion. 
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I remember  two  cases  in  which  this  Court,  otherwise  con- 
stituted, was  concerned,  namely,  Athonas  v.  Ottawa  Electric 
R.  Co.,  [1931]  S.C.R.  139,  and  Nixon  v.  Ottawa  Electric  R.  Co., 
[1933]  S.C.R.  154.  Many  similar  cases  appear  in  recent 
Supreme  Court  reports,  and  in  the  very  last  number  of  these 
reports  I remember  to  have  read  something  in  point  stated  by 
Mr.  Justice  Davis. 

One  matter  more.  In  the  copies  of  the  judgment  handed 
out,  a supplement  by  Mr.  Justice  Middleton  appears  not  to 
have  been  mentioned,  and  I enclose  it  herewith.  My  only 
comment  is  that  I have  not  seen  or  heard  of  the  filing  of  any 
new  form  of  the  appeal  which  the  Court  assumed  to  hear  and 
determine.  An  amendment  to  the  original  and  only  notice  of 
appeal  before  the  Court  that  would  ask  the  directly  opposite 
of  the  notice  laid,  would  be  something  of  a legal  curiosity. 

One  word  more.  At  a late  stage  in  the  argument  of  the 
appeal,  I sent  for  the  reporter  and  he  took  note  of  what  was 
happening  in  Court.  If  anything  could  demonstrate  the  help- 
lessness of  the  Crown,  it  is  the  record  then  made.  While  the 
evidence  furnished  by  the  plan  is  that  the  distance  from  the 
home  of  the  accused  to  the  place  where  the  girl’s  body  was 
found  is  almost  exactly  three-quarters  of  a mile,  Mr.  Hope 
placed  it,  in  answer  to  a question  from  the  Bench,  at  a “mile 
and  a half  or  a mile  and  a quarter”.  It  is  not  surprising  that 
some  of  my  associates  thought  that  a walk  of  three  miles,  with 
rape  and  murder  thrown  in,  could  not  be  accomplished  between 
10  o’clock  and  10.40  when  the  accused  was  seen  by  Enright 
coming  from  where  the  body  lay. 

The  opinion  of  the  majority  of  the  Court  is,  in  my  humble 
judgment,  wrong  in  law  as  in  fact,  and  will,  I hope,  be  set  aside 
on  appeal  to  the  Supreme  Court  of  Canada. 

Appeal  allowed  and  accused  acquitted,  Latchford  C.J.A.  dis- 
senting. 
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[McTAGUE  J.] 

Radway  et  aL  v.  Radway* 

Trusts — Resulting  trusts — Joint  hank  account — Presumption  of  gift — 
Moneys  deposited  in  a joint  hank  account  hy  woman  to  credit  of 
herself  and  her  married  daughter — Whether  married  daughter 
entitled  to  moneys  on  death  of  mother. 

Where  a parent  deposits  money  to  the  joint  account  of  himself  or 
herself  and  a child,  the  presumption  is  that  a gift  in  joint  tenancy 
was  intended  to  the  child:  Re  Reid  (1932),  41  O.W.N.  371,  followed. 

An  action  by  Edward  Radway  and  Russell  Shortt,  ad- 
ministrators of  the  estate  of  Sarah  Foskett  Hales,  deceased, 
against  Mary  Radway  for  a declaration  that  moneys  standing 
to  the  credit  of  the  deceased  and  the  defendant  in  a joint 
bank  account  formed  part  of  the  estate  of  the  deceased. 

The  action  was  tried  by  McTague  J.,  without  a jury,  at 
Whitby. 

E.  Bristol,  K.C.,  and  C.  C.  McGibhon,  for  the  plaintiffs. 

L.  M.  Hyman,  for  the  defendant. 

May  2nd,  1938.  McTague  J.: — Action  for  declaration  that 
moneys  standing  to  credit  of  deceased  and  the  defendant  in 
joint  bank  account  form  part  of  the  estate  of  the  deceased. 

The  deceased  had  been  married  twice.  Her  second  husband. 
Hales,  died  in  the  month  of  January,  1935.  Prior  to  his 
death,  for  some  two  years,  the  couple  had  been  on  relief  in 
the  City  of  Oshawa.  After  his  death  his  widow  was  in  receipt 
of  some  $500.00  insurance  moneys.  She  then  notified  the  relief 
authorities  that  she  required  relief  no  longer,  and  from  that 
time  until  she  met  her  death,  about  the  8th  day  of  October, 
1937,  she  managed  to  carry  on  without  further  assistance  from 
the  municipal  authorities.  On  the  9th  day  of  March,  1936, 
she  opened  an  account  in  the  Dominion  Bank,  South  Oshawa 
Branch,  with  a deposit  of  $4,000.00  in  the  names  of  herself 
and  her  married  daughter  Mary  Radway.  At  the  time  she 
signed  a signature  card  in  the  usual  form  of  the  bank  bearing 
the  notation,  “All  moneys  deposited  and  that  may  be  deposited 
by  us  and  each  of  us  to  the  credit  of  this  account  are  joint 
property  but  they  may  be  withdrawn  by  cheques  made  by 
either  of  us,  or  the  survivor  of  us.”  The  signature  card  was 
later  signed  by  the  defendant  and  returned  to  the  bank.  On 
the  6th  day  of  April,  1936,  the  deceased  made  a further  deposit 
in  the  account  of  $175.00.  Neither  the  deceased  nor  the  de- 
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fendant  made  any  withdrawals  down  to  the  time  of  Mrs. 
Hales’  death. 

The  plaintiff  administrators  claim  ownership  on  the  usual 
grounds  that  there  was  no  intention  of  a gift  or  voluntary 
bestowment  in  joint  tenancy  and  that  the  alleged  joint  account 
was  for  the  purpose  of  convenience  only. 

The  most  important  legal  question  arising  is  in  whose  favour 
the  presumption  of  law  stands.  The  question  is  dealt  with  in 
the  two  very  important  decisions  of  Re  Hodgson  (1921),  50 
O.L.R.  531,  and  Re  Reid  (1921),  50  O.L.R.  595.  As  Middleton 
J.A.  put  it  in  the  Hodgson  case,  at  p.  533 : 

“The  law  upon  the  question  is  most  satisfactorily  dealt  with 
in  the  notes  to  Dyer  v.  Dyer  (1788),  2 W.  and  T.L.C.,  8th  ed., 
820.  Where  real  or  personal  property  is  voluntarily  placed 
in  the  name  of  the  owner  and  another  there  will  be  a result- 
ing trust  in  favour  of  the  transferor  if  the  other  is  a stranger, 
but  this  presumption  is  changed  where  the  other  is  the  wife 
or  a child.  It  is  then  presumed  that  the  intention  was  to  create 
a joint  tenancy  and  that  the  survivor  would  take  beneficially, 
this  being  the  ordinary  incident  of  the  joint  interest  created. 
The  affection  presumed  takes  the  place  of  a money  considera- 
tion.” 

In  the  Reid  case,  Meredith  C.J.O.  put  the  proposition,  at  p. 
598,  as  follows: 

“It  is  settled  law  that  if  a man  deposits  money  to  the  joint 
credit  of  himself  and  another  who  is  neither  his  child,  adopted 
child,  nor  wife,  there  is  primd  facie  no  gift,  but  a resulting 
trust  for  the  person  making  the  deposit.” 

It  is  to  be  observed  that  Re  Hodgson  dealt  with  a joint 
account  in  the  names  of  husband  and  wife,  and  Re  Reid  with 
a joint  account  in  the  names  of  father  and  son.  I mention 
this  because  Middleton  J.A.  used  the  expression  “but  this  pre- 
sumption is  changed  where  the  other  is  the  wife  or  a child”. 
What  was  in  mind,  I take  it,  was  the  presumption  that  arises 
where  the  donor  is  husband  or  father  and  nothing  more. 
Meredith  C.J.O. ’s  words  in  the  Reid  case,  supra,  quite  obviously 
deal  only  with  the  case  of  a man  who  deposits  money.  In  Re 
Reid  (1932),  41  O.W.N.  371  (not  to  be  confused  with  Re  Reid 
(1921),  50  O.L.R.  595)  Wright  J.,  dealing  with  another  joint 
bank  account  case  of  father  and  daughter,  seemingly  extended 
the  principle  previously  enunciated  by  Middleton  J.A.  in  Re 
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Hodgson,  supra,  and  by  Meredith  C.J.O.  in  the  previous  Re 
Reid,  to  include  parent  and  child,  although  this  was  perhaps 
obiter  in  that  the  relationship  actually  under  consideration 
was  as  between  father  and  child.  The  learned  Judge’s  words 
were,  at  p.  373: 

“However,  when  once  a joint  account  in  the  name  of  a 
parent  and  child  is  opened,  a presumption  arises  that  it  is 
held  in  joint  tenancy  and  the  survivor  is  therefore  entitled  to 
the  account.” 

The  judgment  of  Wright  J.  was  affirmed  by  the  Court  of 
Appeal,  Re  Reid  (1932),  41  O.W.N.  499,  although  I think  it 
is  fair  to  assume  that  the  judgment  of  the  Court  of  Appeal  is 
not  to  be  taken  as  affirming  the  general  broad  principle 
enunciated  by  Mr.  Justice  Wright. 

It  must  be  remembered  that  the  case  at  bar  involves  a 
relationship  of  widowed  mother  and  daughter,  and  it  becomes 
necessary  to  decide  whether  the  presumption  that  applies  is  the 
same  or  different  from  what  applies  in  the  case  of  husband 
and  wife  and  father  and  child.  In  Halsbury’s  Laws  of  England, 
2nd  ed.,  vol.  15,  at  p.  717,  para.  1248,  the  principle  is  stated  to 
be  as  follows: 

“There  is  no  presumption  of  a gift  where  the  purchase  or 
investment  is  made  by  a mother,  even  though  living  apart  from 
her  husband,  or  a widow,  in  the  name  of  her  child  or  in  the 
joint  names  of  herself  and  her  child,  though  in  the  case  of 
a widowed  mother  very  little  evidence  to  prove  the  intention 
of  a gift  is  required.” 

The  case  cited  in  support  of  the  proposition  is  Bennet  v. 
Bennet  (1879),  10  Ch.  D.  474.  Jessel  M.R.  after  confessing 
to  much  embarrassment  by  the  authorities,  states  the  doctrine 
as  follows,  at  p.  476 : 

“The  doctrine  of  equity  as  regards  presumption  of  gifts  is 
this,  that  where  one  person  stands  in  such  a relation  to  another 
that  there  is  an  obligation  on  that  person  to  make  a provision 
for  the  other,  and  we  find  either  a purchase  or  investment  in 
the  name  of  the  other,  or  in  the  joint  names  of  the  person  and 
the  other,  of  an  amount  which  would  constitute  a provision 
for  the  other,  the  presumption  arises  of  an  intention  on  the 
part  of  the  person  to  discharge  the  obligation  to  the  other; 
and  therefore,  in  the  absence  of  evidence  to  the  contrary,  that 
purchase  or  investment  is  held  to  be  in  itself  evidence  of  a gift. 
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“In  other  words,  the  presumption  of  gift  arises  from  the 
moral  obligation  to  give.” 

Further  on  he  says,  at  p.  478 : ^ 

“In  the  case  of  a father,  you  have  only  to  prove  the  fact 
that  he  is  the  father,  and  when  you  have  done  that  the 
obligation  at  once  arises.” 

And  again: 

“But  in  our  law  there  is  no  moral  legal  obligation — I do 
not  know  how  to  express  it  more  shortly — no  obligation  accord- 
ing to  the  rules  of  equity — on  a mother  to  provide  for  her 
child : there  is  no  such  obligation  as  a Court  of  Equity  recognises 
as  such.” 

It  will  be  remembered  that  in  Re  Hodgson  (supra)  Middle- 
ton  J.A.  did  not  base  the  presumption  on  the  ground  of  any 
moral  obligation  recognized  by  a Court  of  Equity,  but  rather 
upon  affection:  “The  affection  presumed  takes  the  place  of 

a money  consideration”.  This  is  the  basis  upon  which  the 
matter  is  put  in  the  much  earlier  case  of  Dyer  v.  Dyer  (1788), 
White  and  Tudor’s  Leading  Cases,  8th  ed.,  vol.  2,  p.  820,  the 
judgment  of  Eyre,  C.B.,  at  p.  822.  In  Sayre  v.  Hughes  (1868), 
L.R.  5 Eq.  376,  it  was  held  that  a widowed  mother  was  a 
person  standing  in  such  a relationship  to  her  child  as  to  raise 
the  presumption  in  favour  of  the  child.  Indeed  Stuart  V.C., 
in  that  case,  after  referring  to  Re  de  Visma  (1863),  2 DeG. 
J.  & S.  16,  said,  at  p.  381 : 

“But  maternal  affection,  as  a motive  of  bounty,  is,  perhaps, 
the  strongest  of  all,  although  the  duty  is  not  so  strong  as 
in  the  case  of  a father,  inasmuch  as  it  is  the  duty  of  a father 
to  advance  his  child.  That,  however,  is  a moral  obligation,  and 
not  a legal  one.” 

In  Garrett  v.  Wilkinson  (1848),  2 DeG.  and  Sm.  244,  Knight 
Bruce  V.C.  assumes  that  the  rule  between  mother  and  son 
is  the  same  as  between  father  and  son.  The  same  view  seems 
to  have  been  held  by  Hall  V.C.  in  Batstone  v.  Salter  (1874), 
L.R.  19  Eq.  250,  and  upon  appeal  (1875),  L.R.  10  Ch.  431,  the 
judgment  of  Hall  V.C.  seems  to  have  been  affirmed  by  Lord 
Cairns  L.C.,  upon  the  ground  of  presumption  of  advancement, 
for,  in  giving  judgment,  his  Lordship  says,  at  p.  434 : 

“Whatever  presumption  there  is  in  favour  of  an  unmarried 
daughter  in  the  case  of  a transfer  to  her,  the  same  presumption 
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arises  in  this  case,  where  the  transfer  was  to  a married  daughter 
and  her  husband.” 

There  is,  it  is  true,  considerable  criticism  of  Bayre  v.  Hughes^ 
supra,  by  Jessell  M.R.  in  Bennet  v.  Bennet,  supra,  but  the 
Master  of  the  Rolls  does  go  a long  way  in  conceding  that  the 
presumption  is  based  on  affection  to  some  extent  when  he 
says,  at  p.  479 : 

“We  then  arrive  at  this  conclusion,  that  in  the  case  of  a 
mother — this  is  the  case  of  a widowed  mother — it  is  easier 
to  prove  a gift  than  in  the  case  of  a stranger:  in  the  case  of 
a mother  very  little  evidence  beyond  the  relationship  is  wanted, 
there  being  very  little  additional  motive  required  to  induce  a 
mother  to  make  a gift  to  her  child.” 

This  evidences  to  my  mind  that  very  refinement  of  reason- 
ing in  these  cases  sought  to  be  discouraged  by  Eyre  C.B. 
in  Dyer  v.  Dyer  (1788),  White  and  Tudor’s  Leading  Cases, 
8th  ed.,  p.  820.  I rather  incline  to  the  view  that  it  is 
the  element  of  affection  which  gives  rise  to  the  pre- 
sumption as  put  by  Middleton  J.A.  in  Re  Hodgson,  supra. 
Therefore  I accept  the  opinion  expressed  by  Wright  J.  in  Re 
Reid  (1932),  41  O.W.N.  371,  and  hold  that  where  a parent 
deposits  money  to  the  joint  account  of  himself,  or  herself,  and 
a child,  the  presumption  is  that  a gift  was  intended  to  the  child. 

The  plaintiffs’  case  here  seems  to  be  based  upon  the  theory 
that  the  deceased  could  never  have  intended  a voluntary  bestow- 
ment  in  joint  tenancy  in  the  very  nature  of  things.  In  the 
first  place,  she  was  obviously,  from  the  evidence,  very  niggardly 
with  her  money,  and  in  the  second  place,  the  money  here  in 
question  was  all  she  had  in  the  world  except  the  home  in 
which  she  lived,  and  where  such  a comparatively  large  sum 
came  from  to  a person  shortly  before  on  relief  is  shrouded  in 
mystery. 

Such  a consideration  is  not,  I think,  sufficient  to  off-set  the 
presumption  which  I have  come  to  the  conclusion  is  the  correct 
one.  There  is  no  evidence  nor  allegation  of  any  undue  influence. 
Indeed  it  is  rather  difficult  to  conceive  that  the  deceased  was 
capable  of  being  unduly  influenced.  The  evidence  of  the  bank 
manager  convinces  me  that  she  appreciated  the  effect  of  de- 
positing the  moneys  in  joint  account  as  she  did.  The  evidence 
of  the  defendant  and  her  husband  respecting  their  explanation 
to  the  deceased  of  the  result  of  depositing  moneys  in  joint 
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account  I am  willing  to  accept.  Just  why  she  did  make  the 
deposits  in  joint  account  may  be  open  to  a good  deal  of  interest- 
ing speculation.  There  is  quite  definite  evidence,  however,  that 
her  relationship  with  the  defendant  and  the  defendant’s  husband 
was  much  closer  during  the  period  in  question  and  after  than 
her  relationship  to  the  other  members  of  the  family.  At 
practically  the  same  time  as  she  deposited  $4,000.00  in  the 
joint  bank  account,  she  made  the  defendant’s  husband  the 
object  of  her  bounty  by  naming  him  the  beneficiary  of  certain 
small  policies  of  insurance.  Considering  the  evidence  as  a 
whole  I think  I would  hold  that  there  was  a voluntary  bestow- 
ment  in  joint  tenancy  even  if  the  presumption  of  a resulting 
trust  applied,  I should,  of  course,  be  more  diffident  of  such  a 
finding  than  I am  if  my  view  as  to  what  is  the  proper  pre- 
sumption is  the  correct  one. 

The  action  must  be  dismissed  with  costs. 

Action  dismissed  with  costs. 


[HOGG  J.] 

Armstrong  v*  Imperial  Bank  of  Canada  et  aL 
Armstrong  v*  Armstrong  et  aL 

Insurance — Life — Endowment  'policy — Wife  of  assured  named  as 
beneficiary — Separation  agreement — Wlaturity  of  policy — Assign- 
ment of  policy  by  assured  to  Bank, — Conflicting  claims  to  proceeds 
of  policy — The  Insurance  Act,  R.S.O.  1927,  ch.  222,  secs.  145,  150 
and  165. 

By  virtue  of  sec.  145  of  The  Insurance  Act,  R.S.O.  1927,  ch.  222,  if  a life 
insurance  policy  is  payable  to  the  wife  of  the  insured,  a trust  is 
created  of  the  moneys  payable  under  the  policy  in  favour  of  the 
wife,  who  is  a preferred  beneficiary.  Before  the  maturity  of  such 
a policy  the  insurance  moneys  are  the  property  of  the  wife  subject 
to  the  insured’s  limited  power  to  change  the  beneficiary  in  the 
manner  permitted  by  sec.  146  of  the  Act.  However,  upon  the 
maturity  of  the  policy,  if  no  valid  change  of  beneficiary  has  been 
made  before  maturity,  the  wife’s  position  is  not  that  of  a preferred 
beneficiary  under  the  Act  but  of  a person  who  has  an  accrued  cause 
of  action  on  the  policy  and  an  absolute  right  to  the  proceeds  of  the 
policy. 

Two  actions  brought  to  determine  the  validity  of  conflicting 
claims  to  the  proceeds  of  a life  insurance  (endowment)  policy. 
In  the  first  action,  Maud  A.  Armstrong  was  plaintiff  and 
Imperial  Bank  of  Canada  and  Mutual  Life  Insurance  Co.  of 
New  York  were  defendants.  In  the  second  action,  William  W. 
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Armstrong  was  plaintiff  and  Maud  A.  Armstrong  and  Imperial 
Bank  of  Canada  were  defendants. 

The  actions  were  tried  together  by  Hogg  J.,  without  a jury, 
at  Toronto. 

D.  PepleVy  K.C.,  for  William  W.  Armstrong. 

V.  Evan  Gray,  K.C.,  for  Maud  A.  Armstrong. 

Peter  White,  K.C.,  and  A.  E.  Phipps,  for  Imperial  Bank  of 
Canada. 

G.  R.  Munnoch,  K.C.,  for  Mutual  Life  Insurance  Co.  of  New 
York. 

May  4th,  1938.  Hogg  J.:— On  the  28th  May,  1937,  Mrs. 
Maud  A.  Armstrong  brought  action  against  the  Imperial  Bank 
of  Canada  claiming  a declaration  that  the  bank  has  no  right 
or  interest  in  the  proceeds  of  a policy  of  insurance  issued  by 
The  Mutual  Life  Insurance  Co.  of  New  York  upon  the  life  of 
her  husband  William  W.  Armstrong  payable  to  herself,  and 
that  she  is  entitled  to  the  proceeds  of  the  said  policy,  also 
claiming  delivery  to  her  of  a certified  cheque  issued  by  the 
said  insurance  company  payable  to  herself  and  to  the  bank 
for  the  proceeds  of  the  said  policy,  and  claiming  damages  from 
the  bank  for  retaining  the  aforesaid  cheque. 

The  Mutual  Life  Insurance  Co.  of  New  York  was  added 
as  a party  defendant  in  the  action  by  order  of  the  Master  in 
Chambers  of  the  26th  June,  1937.  Mrs.  Armstrong  claims 
damages  from  the  insurance  company  for  its  refusing  to  pay  to 
her  the  proceeds  of  the  insurance  policy  upon  its  maturity. 

On  the  29th  May,  1937,  the  aforesaid  William  W.  Armstrong 
commenced  action  against  his  wife  for  a declaration  that  she 
had  released  all  her  title  and  interest  in  the  policy  of  insurance 
and  the  proceeds  thereof,  and  claiming  rectification  of  an 
agreement  entered  into  between  himself  and  his  wife  to  con- 
form with  the  alleged  intention  of  the  parties  to  the  agree- 
ment so  that  it  should  provide  for  the  release  of  all  interest 
of  Mrs.  Armstrong  in  the  insurance  policy  and  the  proceeds 
of  the  same. 

Pursuant  to  an  order  of  Jeffrey  J.  made  on  the  9th 
November,  1937,  the  Imperial  Bank  of  Canada  was  added  as 
a party  defendant  to  the  action  brought  by  Armstrong  against 
his  wife,  and  the  statement  of  claim  in  this  action  was  amended 
by  setting  out  that  the  claim  of  the  plaintiff  Armstrong  to  the 
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proceeds  of  the  policy  was  subject  to  any  interest  the  bank 
might  have  in  such  proceeds  under  an  assignment  of  the  policy 
dated  the  11th  July,  1930,  from  Armstrong  to  the  bank  as 
collateral  security  for  advances  made  to  him. 

These  two  actions  were  tried  together. 

The  policy  of  insurance  in  question  was  executed  by  The 
Mutual  Life  Insurance  Co.  of  New  York  on  the  5th  July,  1916. 
By  the  terms  of  this  endowment  policy,  in  consideration  of 
the  payment  to  the  insurance  company  of  twenty  annual 
premiums  of  $258.80  each,  the  company  promised  to  pay 
to  Maud  A.  Armstrong,  wife  of  William  W.  Armstrong,  on 
the  5th  July,  1936,  “if  the  insured  be  then  living,  or  upon 
receipt  at  said  Home  Office  of  due  proof  of  the  prior  death 
of  the  insured,  to  his  said  wife  Maud  A.  Armstrong  the 
beneficiary,  with  the  right  reserved  to  the  insured  to  change 
the  beneficiary,  $5,000.00  less  any  indebtedness  hereon  to  the 
company  and  any  unpaid  portion  of  the  premium  for  the  then 
current  policy  year,  upon  surrender  of  this  policy  properly 
receipted.” 

This  endowment  policy  matured  on  the  aforesaid  date,  and 
the  sum  of  $5,050.10  became  due  and  owing  under  the  policy. 

On  the  27th  January,  1919,  Armstrong  and  his  wife  agreed 
to  separate  and  live  apart,  and  the  terms  of  the  agreement, 
already  referred  to,  were  embodied  in  an  instrument  of  the 
above  date.  Armstrong  agreed  to  pay  to  his  wife  the  sum 
of  $3,000.00  cash  and  a monthly  sum  of  $47.50,  and  Mrs. 
Armstrong  released  all  claims  to  maintenance,  alimony  or 
support  in  consideration  of  the  said  monthly  payments  made 
to  her.  A further  term  in  the  agreement  sets  out  that  all 
property  belonging  to  Mrs.  Armstrong  in  any  estate  or  interest 
should  belong  to  her  for  her  separate  use.  The  remaining 
provisions  of  this  agreement  are  not  material  to  the  issues  raised 
in  this  action. 

Notice  of  the  assignment  of  the  interest  of  Armstrong  in 
the  policy  to  the  bank  was  given  to  the  insurance  company 
and  the  policy  was  delivered  by  Armstrong  to  the  bank. 

At  the  date  of  maturity  of  the  policy,  Armstrong  was 
indebted  to  the  bank  in  the  sum  of  approximately  $900.00. 

For  the  reason  that  both  Armstrong  and  his  wife  claimed 
to  be  entitled  to  the  proceeds  of  the  policy,  and  as  the  bank 
had  the  policy  in  its  possession,  it  was  arranged  between  the 
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bank  as  assignee  of  the  policy  and  the  insurance  company 
that  the  policy  be  delivered  to  the  company  by  the  bank  and 
the  company  would  then  issue  its  cheque  for  the  amount  of 
the  proceeds  of  the  policy,  payable  to  the  bank  and  to  Mrs. 
Armstrong.  The  bank  then  endeavoured  to  arrange  a settle- 
ment of  the  dispute  between  Armstrong  and  his  wife  with 
respect  to  their  conflicting  claims. 

Pursuant  to  this  arrangement,  the  insurance  company 
delivered  its  cheque  dated  1st  October,  1936,  to  the  bank  in 
favour  of,  and  payable  to,  Mrs.  Armstrong  ‘and  the  bank, 
and  on  the  10th  October,  1936,  the  bank  had  this  cheque 
accepted  and  certified  by  the  Bank  of  Montreal  upon  which 
it  was  drawn.  The  policy  was  sent  by  the  bank  to  the  insur- 
ance company.  This  cheque  was  never  endorsed  or  cashed, 
as  Mrs.  Armstrong  claimed  the  whole  proceeds  of  the  policy, 
the  bank  not  having  been  able  to  bring  about  a settlement, 
and  the  bank  returned  the  cheque  to  the  insurance  company 
in  order  that  the  company  might  make  application  to  pay  the 
moneys  into  Court. 

On  the  15th  May,  1937,  an  application  was  made  to  the 
Court  by  the  company  for  an  order  under’  sec.  165  of  The 
Insurance  Act  of  Ontario,  R.S.O.  1927,  ch.  222,  directing  the 
insurance  company  to  pay  into  Court  the  moneys  due  under 
the  policy.  This  application  was  argued  before  Rose  C.J.H.C. 
on  the  22nd  June,  1937,  but  the  order  was  not  made  on  the 
ground  that  new  rights  had  arisen  through  the  acts  of  the 
parties  which  would  be  decided  in  the  pending  actions.  The 
motion  was  not  dismissed  but  was  adjourned  and  was  not  again 
brought  before  the  Court. 

The  insurance  company  pleads  that  it  was  interested  only 
in  seeing  that  the  proceeds  of  the  policy  were  paid  to  the 
party  entitled  to  receive  the  same  and  that  for  this  reason, 
when  no  settlement  could  be  made  of  the  rival  claims  of  Arm- 
strong and  his  wife  to  the  insurance  money,  it  obtained  back 
the  cheque  which  it  had  issued  and  endeavoured  to  obtain  the 
order  allowing  it  to  pay  the  insurance  moneys  into  Court 
pending  adjudication  of  the  issue  between  Armstrong  and  his 
wife  as  to  whom  the  said  moneys  should  be  paid. 

Armstrong,  in  the  action  brought  by  him  against  his  wife, 
took  the  position  that  because  of  the  separation  agreement 
entered  into  between  himself  and  his  wife,  she  released  any 
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rights  she  might  have  to  maintenance,  alimony  or  support 
and  that  as  a consequence  the  provisions  of  sec.  150  of  The 
Insurance  Act  were  applicable  to  the  circumstances,  and  Mrs. 
Armstrong  was  disentitled  to  claim  the  benefits  of  the  policy. 

It  is  not  necessary  for  me  to  consider  this  issue,  for  the 
reason  that  it  has  already  been  disposed  of  by  the  judgment 
of  Rose  C.J.H.C.  upon  an  application  based  on  the  said  section, 
in  which  he  gave  judgment  on  the  25th  October,  1937.  This 
motion  was  dismissed  by  the  learned  Chief  Justice  upon  the 
ground  that  sec.  150  of  the  statute.  The  Insurance  Act,  R.S.O. 
1927,  ch.  222,  does  not  apply  owing  to  the  fact  that  the  policy 
had  matured  in  1936  and  Mrs.  Armstrong’s  position  was  not 
that  of  a preferred  beneficiary  but  that  of  a person  who  has 
an  accrued  cause  of  action  upon  the  policy. 

Under  the  terms  of  the  insurance  policy,  certain  modes 
of  settlement  could  be  adopted  with  respect  to  the  amount 
due  under  the  policy,  and  election  made  as  to  which  of  the 
stated  methods  of  settlement  would  be  adopted.  Such  election 
might  be  made  before  maturity  of  the  policy  by  the  insured 
and  beneficiary  jointly,  or  could  be  made  after  maturity,  by 
the  payee.  No  such  election  was  made  before  the  maturity 
of  the  policy. 

The  date  on  which  the  endowment  was  payable  is  the 
date  of  maturity.  By  virtue  of  sec.  145  of  The  Insurance 
Act  as  amended,  [now  R.S.O.  1937,  ch.  256,  sec.  156(1)]  a 
trust  is  created  of  the  moneys  payable  under  the  policy  in 
favour  of  the  preferred  beneficiary  who,  in  this  case,  was  Mrs. 
Armstrong. 

Before  maturity,  the  insurance  moneys  were  the  property 
of  the  wife  subject  to  her  husband’s  power  to  control  its 
destination  in  the  manner  permitted  by  the  statute.  Upon 
maturity  the  absolute  right  to  the  proceeds  of  the  policy  be- 
came vested  in  Mrs.  Armstrong:  Doull  v.  Doelle  (1905),  10 
O.L.R.  411;  Re  Goathe  (1922),  53  O.L.R.  118;  Royal  Bank 
of  Canada  v.  Dumart,  [1932]  O.R.  661,  14  C.B.R.  135. 

I cannot  hold  that,  because  Mrs.  Armstrong,  in  considera- 
tion of  the  monthly  payments  to  be  made  to  her  by  her 
husband,  released  all  claims  for  maintenance,  alimony  or 
support,  such  release  implied  that  she  gave  up  all  right  which 
she  might  have  to  be  paid  the  proceeds  of  the  insurance  policy 
at  some  future  date. 
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It  was  argued  on  behalf  of  William  Armstrong  that  it  was 
intended  by  the  parties  that  such  should  be  the  effect  of 
this  agreement  and  that  it  should  be  rectified  to  carry  out 
such  intent,  but  there  was  no  evidence  in  support  of  such 
contention.  On  the  contrary,  Armstrong  testified  that,  so 

far  as  he  was  aware,  the  insurance  policy  was  not  discussed 
when  the  separation  agreement  was  prepared. 

I think  that  the  following  statement  to  be  found  in  Lush 
on  Husband  and  Wife,  4th  ed.,  at  p.  448,  is  apt,  in  reference 
to  the  subject  under  discussion: 

“A  separation  agreement  is,  after  all,  a contract,  and  the 
ordinary  rules  of  interpretation  of  contract  must  be  applied 
thereto;  a contract  has  existence  by  act  of  the  parties,  and 
it  is  their  joint  or  several  misfortune  if  they  have  proved  so 
inept  as  to  fail  to  express  their  intention  accurately.” 

These  words  sum  up  briefiy  the  principle  which  must  be 
applied  to  the  agreement  now  under  consideration. 

There  is  nothing  in  the  language  of  the  agreement  that 
could,  in  any  manner,  be  held  to  be  such  a declaration  as  is 
required  by  The  Insurance  Act  that  the  insured  had  changed 
the  beneficiary  in  the  policy. 

I have  no  hesitation  in  holding  that  Armstrong  has  no  right 
to  the  proceeds  of  this  insurance  policy. 

As  I have  held  that  Armstrong  has  no  right  or  interest  in 
the  proceeds  of  the  policy,  the  Imperial  Bank  can  have  no 
interest  or  right  in  the  insurance  moneys,  and  it  does  not 
make  such  claim  except  in  the  event  of  Armstrong  estab- 
lishing his  right  to  the  insurance  money. 

It  was  argued  on  behalf  of  Armstrong  that  he  was  entitled 
to  a lien  upon  the  proceeds  of  the  policy  for  the  amount  of 
the  premiums  he  had  paid  with  respect  to  the  same.  This 
claim  cannot  be  upheld  upon  any  authority  that  I have  been 
able  to  discover. 

The  judgment  in  In  re  Leslie  (1883),  23  Ch.  D.  552,  contains 
an  exhaustive  exposition  of  the  law  governing  this  question, 
and  this  case  was  cited  to  me  as  upholding  the  position  taken 
by  Armstrong.  But  the  judgment  of  Fry  L.J.  in  the  Leslie 
case  deals  with  the  four  instances  in  which  a person,  who  is 
not  a beneficial  owner,  is  entitled  to  a lien  for  premiums  paid 
upon  a policy  of  insurance;  and  it  was  held  that  in  no  other 
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case  can  a lien  upon  a policy  be  acquired  either  by  a stranger 
or  by  a part  owner  of  the  policy. 

But  Armstrong  was  the  beneficial  owner  of  the  policy  now  in 
issue.  In  Fidelity  Trust  Co.  v.  Fenwick  (1921),  51  O.L.R.  23, 
Orde  J.  defines  the  “beneficial  owner”  of  a policy,  as  he  who 
“owns”  the  policy,  that  is,  the  one  with  whom  the  insured  has 
contracted,  or  his  assignee,  and  to  whose  legal  personal  repre- 
sentatives passes  the  right  to  enforce  the  contract. 

Orde  J.  also  said,  at  p.  31:  “I  think  the  cases  to  which  I 

have  already  referred,  and  especially  In  re  Leslie,  23  Ch.  D. 
552,  at  563,  make  it  clear  that  one  who  has  an  interest  in 
the  policy  is  in  no  higher  position  than  a stranger  who  pays 
the  premiums.” 

I am  unable  to  uphold  the  claim  of  Mrs.  Armstrong  against 
the  Imperial  Bank.  The  bank  at  no  time  had  the  proceeds  of  the 
policy  in  its  hands.  The  cheque,  which  it  had  received  from  the 
insurance  company  and  which  was  payable  to  itself  and  Mrs. 
Armstrong,  was  never  endorsed  and  never  cashed  and  was  re- 
turned to  the  insurance  company.  I do  not  accept  the  view  that 
the  bank  was  under  obligation  to  deliver  the  cheque  to  Mrs. 
Armstrong.  Her  right  was  a claim  against  the  insurance  com- 
pany for  the  insurance  moneys. 

I do  not  think  that  the  Imperial  Bank  is  liable  for  any 
loss  Mrs.  Armstrong  may  have  suffered  on  account  of  the  fact 
that  the  proceeds  of  the  policy  were  not  paid  to  her  by  the 
insurance  company  upon  maturity  of  the  policy.  The  insur- 
ance company  took  upon  itself  the  responsibility  of  issuing 
the  cheque  and  the  bank  returned  this  cheque  to  the  insurance 
company  when  it  became  aware  that  the  conflicting  claims 
to  the  money  could  not  be  settled  and  that  the  rights  of  the 
parties  could  not  be  adjusted  apart  from  a judicial  pronounce- 
ment. 

In  addition  to  its  reliance  on  the  term  of  this  policy  that 
the  proceeds  of  the  policy  will  be  paid  upon  surrender  of  the 
policy  properly  receipted,  the  insurance  company  contends  that 
the  policy  is  in  the  nature  of  a bond,  and  on  this  ground  also 
the  company  says  it  was  entitled  to  possession  of  the  policy 
before  paying  over  the  insurance  moneys. 

In  my  opinion,  for  the  reason  that  it  was  a term  in  the 
insurance  contract,  the  insurance  company  had  a right  to 
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demand  possession  of  the  insurance  policy  before  it  was  under 
obligation  to  pay  over  the  proceeds  of  the  policy. 

The  judgment  in  National  Life  Assurance  Co.  v.  McCouhrey, 
[1926]  S.C.R.  277,  was  cited  by  counsel  on  behalf  of  Mrs. 
Armstrong  as  authority  for  the  position  that  the  insurance 
company  could  not  properly  demand  possession  of  the  policy 
before  payment  of  the  insurance  moneys.  But  the  judgment 
in  the  McCouhrey  appeal  holds  that  the  insurance  company 
is  not  entitled  to  require  production  of  letters  probate  as  a 
condition  precedent  to  payment  of  the  insurance  moneys  to 
a beneficiary  under  the  policy,  and  it  further  states  that  pro- 
duction of  the  policy  is  satisfactory  proof  of  the  title  of  the 
person  claiming  the  insurance  money. 

On  the  3rd  and  12th  August,  1932,  on  the  2nd  August,  1935, 
and  on  the  27th  April,  1937,  Armstrong  or  his  solicitors,  on 
his  behalf,  wrote  to  the  insurance  company  to  the  effect  that 
he  was  entitled  to  the  insurance  moneys  and  that  his  wife 
had  no  right  to  the  proceeds  of  the  policy.  On  the  6th  July, 
1936,  the  insurance  company  wrote  to  Mrs.  Armstrong  stating 
that  there  might  be  some  controversy  over  the  settlement  of 
the  policy,  and  on  the  28th  July,  1936,  Mrs.  Armstrong  in 
reply  to  this  letter,  wrote  to  the  company  notifying  it  that  the 
policy  was  payable  to  herself. 

Counsel  on  behalf  of  Mrs.  Armstrong  claimed  that  interest 
should  be  allowed  in  lieu  of  damages  upon  the  insurance  money, 
setting  up  that  interest  is  payable  under  the  circumstances, 
by  virtue  of  sec.  35(1)  of  The  Judicature  Act,  R.S.0. 1927,  ch.  88. 

The  insurance  company  contends  that,  as  it  has  been  always 
willing  to  pay  the  proceeds  of  the  policy  to  the  rightful  owner 
thereof,  interest  should  not  be  charged  upon  the  amount  pay- 
able. However,  the  correspondence  which  I have  mentioned, 
shows  that  the  company  was  aware  at  the  time  of  the  maturity 
of  the  policy,  of  adverse  claimants  to  the  insurance  moneys. 
The  insurance  company  apparently  did  not  endeavour  to  take 
advantage  of  sec.  165  of  the  Act,  as  amended,  and  apply  for 
an  order  allowing  payment  into  Court,  until  the  15th  May,  1937. 

I am  of  the  opinion  that  it  was  the  act  of  the  insurance 
company  in  not  applying  at  an  early  date  to  have  the  money 
paid  into  Court  and  in  issuing  the  cheque  in  question,  which 
brought  about,  at  least  in  part,  the  circumstances  which  have 
delayed  the  determination  of  the  rival  claims  and  the  receipt 
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by  Mrs.  Armstrong,  at  an  earlier  date,  of  the  insurance  money; 
although  I think  the  company  acted  in  all  good  faith  and  with 
the  hope  that  its  action  in  the  matter  might  lead  to  a settle- 
ment of  the  dispute.  Under  the  circumstances,  my  view  is  that 
Mrs.  Armstrong  is  entitled  to  interest  from  the  maturity  of  the 
policy. 

I think  William  Armstrong  could  have  been  a party  defendant 
to  the  action  brought  by  his  wife  against  the  bank  to  which 
the  insurance  company  was  afterwards  added  as  a defendant, 
and  the  whole  of  the  issues  disposed  of  in  one  action. 

The  action  brought  by  Armstrong  against  his  wife  and  the 
Imperial  Bank  is  dismissed  with  costs  to  Mrs.  Armstrong  and 
the  bank. 

The  action  in  which  Mrs.  Armstrong  is  plaintiff  is  dismissed 
against  the  Imperial  Bank  with  costs. 

There  should  be  judgment  that  the  insurance  company  pay 
to  Mrs.  Armstrong  the  proceeds  of  the  policy  with  interest  from 
the  date  of  maturity. 

Taking  into  consideration  all  of  the  circumstances,  and 
that  the  insurance  company  at  no  time  has  disputed  liability 
under  the  policy  and  was  willing  to  pay  over  the  insurance 
moneys  but  was  confronted  by  the  conflicting  claims  to  this 
money,  I do  not  think  the  company  should  be  charged  with 
costs. 


Judgments  accordingly. 
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[HOGG  J.] 

Re  The  Canadian  Credit  Men's  Association  Ltd. 
and  Watters. 

Real  'property — Dower — BanUruptcy  of  husband  who  was  owner  of 
certain  land  subject  to  a mortgage — Agreement  by  wife  to  pur- 
chase the  lands  from  trustee  in  bankruptcy  of  estate  of  husband — 
Agreement  not  completed — Subsequent  bankruptcy  of  wife — Whe- 
ther wife  entitled  to  inchoate  right  to  dower  in  the  lands — The 
Bankruptcy  Act,  R.S.C.  1927,  ch.  11,  secs.  2{ff)  and  23 — The  Exe- 
cution Act,  R.S.O.  1937,  ch.  125,  sec.  34(2). 

W.  was  the  owner  in  fee  simple  of  a certain  piece  of  land  subject  to 
a mortgage  for  $900.00  in  which  his  wife  had  barred  her  dower. 
Subsequently,  W.  made  a voluntary  assignment  in  bankruptcy  and 
the  wife  of  W.  agreed  with  W.’s  trustee  in  bankruptcy  to  purchase 
all  of  the  assets  of  W.  in  the  hands  of  the  trustee,  including  the 
land,  for  the  sum  of  $7,000.00,  payable  in  instalments. 

W.’s  wife  paid  approximately  $5,000.00  on  account  of  the  purchase  price 
and  then  defaulted  in  her  payments  under  the  agreement.  Sub- 
sequently W.’s  wife  made  a voluntary  assignment  in  bankruptcy, 
and  the  trustee  of  the  estate  of  W.  as  an  unpaid  vendor,  took  pos- 
session of  the  land,  and  the  trustee  in  bankruptcy  of  the  estate  of 
the  wife  abandoned  all  claim  to  the  land.  The  trustee  in  bankruptcy 
of  the  estate  of  W.  having  agreed  to  sell  the  land  to  a purchaser, 
the  purchaser  objected  to  the  title  on  the  ground  that  the  wife  of 
W.  still  had  an  inchoate  right  to  dower  in  the  land. 

Held,  that  the  wife  of  W.  was  entitled  to  an  inchoate  right  to  dower 
in  the  land  subject  to  sec.  9 of  The  Dower  Act,  R.S.O.  1937,  ch.  112. 
A wife’s  inchoate  right  to  dower  is  a right  of  which  the  wife  can  not  be 
deprived  by  the  voluntary  act  of  the  husband  in  alienating  the  land 
during  their  joint  lives,  and  the  bankruptcy  of  a husband  does  not 
deprive  his  wife  of  her  inchoate  right  to  dower.  When  the  wife  of  W. 
failed  to  pay  the  full  purchase  price  which  she  had  agreed  to  pay  to 
the  trustee  of  the  estate  of  W.,  she  lost  her  equitable  right  to  obtain 
a conveyance  of  the  land  and  she  reverted  to  the  same  position  as 
existed  prior  to  the  agreement  to  purchase  in  so  far  as  her  right 
to  dower  was  concerned. 

Under  The  Execution  Act,  R.S.O.  1937,  ch.  125,  sec.  34(2),  an  inchoate 
right  to  dower  is  not  liable  to  seizure  or  sale  under  execution  and 
hence,  by  virtue  of  sec.  23  of  The  Bankruptcy  Act,  R.S.C.  1927,  ch. 
11,  the  wife’s  inchoate  right  to  dower  was  not  property  divisible 
among  her  creditors  and  the  inchoate  right  of  W.’s  wife  to  dower 
in  the  land  did  not  pass  to  her  trustee  in  bankruptcy. 

A MOTION  under  The  Vendors  and  Purchasers  Act,  R.S.O. 
1937,  ch.  168. 

The  motion  was  heard  by  Hogg  J.  in  Weekly  Court  at  Ottawa. 
B.  W.  Howard,  for  the  vendor. 

R.  V.  Sinclair,  K.C.,  for  Cecilia  Watters. 

May  7th,  1938.  Hogg  J.: — This  is  an  application  under  The 
Vendors  and  Purchasers  Act,  R.S.O.  1937,  ch.  168,  made  by 
the  vendor  of  certain  land  situated  in  the  County  of  Carleton, 
respecting  the  title  of  this  real  property.  The  purchaser  of  the 
land  in  question  was  not  represented  on  the  application  although 
served  with  notice  of  motion. 
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One  W.  H.  Watters,  the  husband  of  Mrs.  Cecilia  Watters, 
was  formerly  the  owner  in  possession  in  fee  simple  of  the  east 
half  of  lot  23  in  the  3rd  concession  of  the  Township  of  Torbolton 
in  the  County  of  Carleton,  subject  to  a mortgage  for  $900.00, 
in  which  his  wife  barred  her  dower. 

On  the  31st  May,  1933,  Watters  made  a voluntary  assign- 
ment in  bankruptcy,  and  on  the  22nd  June,  1933,  The  Cana- 
dian Credit  Men’s  Association,  Limited,  was  appointed  trustee 
of  the  estate. 

On  the  28th  June,  1933,  Mrs.  Watters  made  an  offer  in 
writing  to  her  husband’s  trustee  in  bankruptcy  to  purchase  all 
of  the  assets  of  her  husband  in  the  hands  of  the  trustee,  for 
the  sum  of  $7,000.00,  payable  in  instalments.  This  offer  was 
accepted  at  a meeting  of  the  inspectors  of  the  estate  of  Watters 
on  the  30th  June,  1933,  and  the  offer  and  acceptance  constitute 
the  contract  for  sale  and  purchase. 

On  the  3rd  July,  1933,  Mrs.  Watters  executed  a written 
acknowledgment  of  the  receipt  of  the  stock-in-trade  and  fixtures, 
part  of  her  husband’s  assets,  and  the  receipt  of  the  keys  to 
the  premises,  and  Mrs.  Watters  then  entered  into  possession 
of  the  land  in  question. 

Mrs.  Watters  paid  approximately  $5,000.00  on  account  of 
the  purchase  price,  but  was  unable  to  make  payment  of  the 
balance  amounting  to  the  sum  of  $2,126.31,  and  I gather  from 
the  evidence  submitted  that  she  had  other  creditors. 

On  the  11th  April,  1936,  Mrs.  Watters  made  a voluntary 
assignment  under  the  terms  of  The  Bankruptcy  Act,  R.S.C, 
1927,  ch.  11,  and  the  said  The  Canadian  Credit  Men’s  Asso- 
ciation, Limited,  was  appointed  trustee  of  her  estate. 

Subsequently  the  trustee  in  bankruptcy  of  Watters’  estate, 
as  an  unpaid  vendor,  took  possession  of  the  land,  and  the  in- 
spectors of  the  wife’s  estate  authorized  in  writing  her  trustee 
in  bankruptcy  to  abandon  all  claim  to  the  land  in  consideration 
of  “the  estate  of  W.  H.  Watters  reducing  its  claim  against  Cecilia 
Watters’  estate  to  the  extent  of  such  amount  as  may  be  realized 
by  way  of  equity  from  the  sale  of  the  said  property”. 

There  is  no  evidence  of  a conveyance  from  the  wife’s  trustee 
to  the  husband’s  trustee  in  bankruptcy. 

The  trustee  of  Watters’  estate  has  now  received  an  offer  for 
the  purchase  of  the  land  for  the  sum  of  $2,517.00,  which  offer 
has  been  accepted.  The  proposed  purchaser  of  the  property  has 
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objected  to  the  title  on  the  ground  that  Cecilia  Watters  has  a 
dower  interest  in  the  land. 

The  trustee  in  bankruptcy  of  the  estate  of  Watters,  the  ven- 
dor of  the  property,  alleges  that  as  a consequence  of  the  acts 
hereinbefore  set  out,  all  dower  interest  of  Cecilia  Watters  has 
been  extinguished. 

It  is  old  and  well  settled  law  that  a wife’s  inchoate  right  to 
dower  is  a right  of  which  the  wife  cannot  be  deprived  by  the 
voluntary  act  of  the  husband  in  alienating  the  land  during  their 
joint  life,  and  the  bankruptcy  of  the  husband  does  not  convey 
any  title  to  a trustee  in  bankruptcy  as  against  a wife  in  respect 
of  her  dower:  Cameron  on  Dower,  p.  272;  Pratt  v.  Bunnell 

(1891),  21  O.R.  1;  standard  Realty  Co.  v.  Nicholson  (1911), 
24  O.L.R.  46. 

It  was  argued  on  behalf  of  the  vendor  that  any  right  which 
Mrs.  Watters  had  to  dower  was  extinguished  by  being  merged 
in  the  equitable  interest  in  the  land  that  she  obtained  as  pur- 
chaser. 

I do  not  think  this  contention  can  be  upheld. 

As  a consequence  of  the  contract  for  sale  and  purchase, 
Mrs.  Watters  acquired  the  right  to  have  her  husband’s  interest 
in  the  land  conveyed  to  her  upon  her  completion  of  the  contract, 
and  this  right  was  liable  to  be  defeated  upon  her  non-perform- 
ance of  the  contract.  At  the  time  she  became  unable  to,  and 
did  not,  pay  the  full  purchase  price,  Mrs.  Watters  lost  her  equit- 
able right  to  a conveyance  to  her  of  the  land,  and  she  reverted 
to  the  same  position  as  existed  prior  to  the  agreement  to  pur- 
chase, in  so  far  as  her  right  to  dower  is  concerned. 

It  is  now  necessary  to  consider  the  effect  of  the  assignment 
in  bankruptcy  made  by  Mrs.  Watters  upon  her  inchoate  right 
to  dower. 

Sec.  23  of  The  Bankruptcy  Act,  R.S.C.  1927,  ch.  11,  sets 
out  the  property  of  a debtor  which  is  not  divisible  among  his 
creditors  and  included  in  such  property  is  any  property  which, 
as  against  the  debtor,  is  exempt  from  execution  or  seizure  under 
legal  process. 

Sec.  2{ff)  of  The  Bankruptcy  Act  defines  “property”,  inter 
alia,  as  land  and  every  description  of  estate  or  interest,  vested 
or  contingent,  in  land. 

An  inchoate  right  to  dower  is  not  liable  to  seizure  or  sale 
under  execution:  The  Execution  Act,  R.S.O.  1927,  ch.  112,  sec. 
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34(2).  This  same  provision  is  in  the  present  Execution  Act, 
R.S.0. 1937,  ch.  125,  sec.  34(2). 

In  view  of  the  aforesaid  legislation,  the  inchoate  right  to 
dower  of  Mrs.  Watters  in  the  land  under  discussion  did  not  pass 
to  her  trustee  in  bankruptcy,  and  for  the  reasons  given,  I am 
of  the  opinion  that  Mrs.  Watters  has  still  an  inchoate  right  to 
dower  in  the  land,  subject  to  sec.  9 of  The  Dower  Act,  R.S.O. 
1937,  ch.  112. 

The  matter  of  the  forfeiture  of  approximately  $5,000.00  paid 
by  Mrs.  Watters  on  account  of  the  purchase  price  of  the  land 
on  her  default  to  pay  the  balance  due,  and  the  effect  of  the 
vendor  resuming  possession  of  the  land,  and  of  Mrs.  Watters' 
making  an  assignment  in  bankruptcy,  upon  the  rights  and  obli- 
gations of  the  parties  in  respect  to  forfeiture,  is  not  an  issue 
in  this  application,  and  I can  deal  only  with  the  matter  as  it 
is  presented  to  me. 

The  costs  of  the  application  should  be  to  Mrs.  Watters. 

Order  accordingly. 


[COURT  OF  APPEAL.] 

Gibb  V*  The  King* 

Highways — Non-repair — Abrupt  narrowing  of  four  lane  highway  to  two 
lane  highway — Action  by  administrator  under  The  Fatal  Accidents 
Act — Notice  of  claim  not  given  within  10  days  as  required  by  sec. 
75(4)  of  The  Highway  Improvement  Act,  R.S.O.  1937,  ch.  56 — Whe- 
ther reasonable  excuse  for  failure  to  give  notice  in  time. 

The  plaintiff,  as  administrator  of  the  estate  of  a deceased  person, 
brought  action  against  the  King,  in  right  of  the  Province  of  Ontario, 
as  represented  by  the  Minister  of  Highways  for  the  Province  of 
Ontario,  under  The  Fatal  Accidents  Act,  R.S.O.  1937,  ch.  210,  to  recover 
damages  for  the  death  of  the  deceased.  The  deceased  died  as  a re- 
sult of  injuries  received  while  a passenger  in  a motor  vehicle  which 
had  run  off  the  highway  and  had  struck  a tree.  The  plaintiff  con- 
tended that  the  highway  was  in  a state  of  non-repair  and  that  the 
state  of  non-repair  was  a cause  of  the  accident.  The  plaintiff  did  not 
give  to  the  defendant  the  statutory  notice  required  by  sec.  75(4)  of 
The  Highway  Improvement  Act,  R.S.O.  1937,  ch.  56,  within  ten  days 
after  the  happening  of  the  injury. 

Held,  by  the  Court  of  Appeal,  affirming  the  judgment  of  Makins  J., 
(Fisher  J.A.  dissenting)  that  the  plaintiff  was  entitled  to  damages  in 
the  sum  of  $2,700.00  against  the  defendant. 

1.  The  highway  was  in  a state  of  non-repair  at  the  point  where  the 
the  accident  occurred.  At  this  point  the  paved  portion  of  the  highway 
was  cut  down  from  a four  lane  highway  to  a two  lane  highway  and 
this  narrowing  was  accomplished  too  abruptly,  with  the  result  that  a 
large  number  of  vehicles  passed  off  the  concrete  portion  of  the 
highway  on  to  the  shoulder  and  created  in  the  shoulder  a deep  rut 


252 


Ontario  Reports. 


[1938] 


extending  a considerable  distance.  The  existence  of  this  rut  was  well 
known  to  the  officers  of  the  Department  of  Highways  and  they 
repeatedly  endeavoured  to  repair  it  but  they  used  such  material 
that  it  would  not  withstand  the  traffic.  There  was  nothing  to  dif- 
ferentiate the  portions  of  the  concrete  from  the  soft  shoulder,  and 
this  whole  condition  of  non-repair  was  one  of  the  direct  and  con- 
tributing causes  of  the  accident. 

2.  Since  the  plaintiff  could  not  have  obtained  letters  of  administra- 
tion within  ten  days  from  the  date  of  the  accident  and  could  not 
therefore  be  in  a position  to  give  the  notice  contemplated  by  sec.  75(4) 
of  the  Act  within  the  period  of  ten  days,  there  was  a reasonable 
excuse  for  the  want  or  insufficiency  of  the  notice  within  the  meaning 
of  sec.  75(5).  It  was  clear  that  the  defendant  had  not  been  preju- 
diced in  its  defence  by  the  failure  of  the  plaintiff  to  give  the  notice 
within  the  required  time.  Hence  such  failure,  by  virtue  of  sec.  75(5), 
did  not  constitute  a bar  to  the  action. 

An  action  brought  by  John  Gibb,  as  administrator  of  the 
estate  of  Richard  John  Gibb,  deceased,  to  recover  damages  under 
The  Fatal  Accidents  Act  for  the  death  of  the  deceased. 


The  action  was  tried  by  Makins  J.  without  a jury  at  Windsor. 

E.  G.  Thompson  and  J.  R.  Anderson,  for  the  plaintiff. 

D.  J.  Coffey,  K.C.,  for  the  defendant. 

February  3rd,  1938.  Makins  J. — This  is  an  action  brought 
by  the  plaintiff  as  administrator  of  the  estate  of  his  deceased  son, 
Richard  John  Gibb,  under  the  provisions  of  The  Fatal  Accidents 
Act,  R.S.O.  1937,  ch.  210.  The  action  is  brought  on  behalf  of  the 
plaintiff  himself  and  his  wife  Margaret  Gibb  as  parents  of  the 
deceased  for  damages  resulting  from  his  death  due,  as  they 
allege,  to  the  negligence  of  the  defendant  by  reason  of  the  breach 
of  sec.  75  of  The  Highway  Improvement  Act,  R.S.O.  1937,  ch.  56. 

The  plaintiff  alleges  that  the  highway  department  maintained 
a highway  near  the  City  of  Windsor  in  the  Township  of  West 
Sandwich  in  a state  of  non-repair,  which  caused  the  accident  and 
consequent  death  of  his  son.  The  highway  proceeds  down  Dou- 
gal  Avenue  of  the  City  of  Windsor  in  a southerly  direction  and 
into  the  said  adjoining  township.  It  is  36  feet  in  width  and  is 
intended  to  be  a four-lane  highway  composed  of  asphalt  pave- 
ment. Some  little  distance  south  of  the  junction  of  the  Grand 
Marais  Road,  the  pavement  narrows  abruptly  from  the  outward 
edges  towards  the  centre  into  a pavement  of  a width  of  18  feet, 
the  distance  of  the  narrowing  process  being  101  feet;  and  the 
pavement  then,  with  a width  of  18  feet,  continues  on  southerly. 
The  36-foot  pavement  is  of  a dark  colour,  and  the  18-foot  pave- 
ment is  of  cement  and  of  the  actual  colour  of  cement,  gray  with 
perhaps  a tinge  of  yellow.  From  the  commencement  of  the  18 
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feet  southerly,  and  particularly  on  the  west  side,  there  is  a 
shoulder  about  15  feet  wide,  which  had  been  graded  earlier  in 
the  summer  of  1935.  This  shoulder  sloped  very  gradually  down 
towards  the  outside  limits  of  the  right  of  way  and  was  of  a very 
similar  colour  to  the  cement  pavement,  and  it  having  been  so  re- 
cently graded,  no  grass  or  growth  of  any  kind  had  become 
visible. 

Immediately  at  the  northerly  end  of  the  18-foot  pavement, 
and  where  that  pavement  joined  the  southerly  extremity  of 
the  narrowing  process  of  the  pavement,  commenced  a rut  on 
the  west  or  right-hand  side  immediately  adjacent  to  the 
westerly  edge  of  the  pavement.  This  rut,  I find  on  the 
evidence,  was  8 or  9 inches  wide  at  the  top,  somewhat  narrower 
at  the  bottom,  and  from  the  beginning  towards  the  south  was, 
for  the  first  12  or  15  feet,  at  least  14  inches  deep,  and  it  ran 
along  the  edge  of  the  pavement  southerly  for  a distance  of 
between  40  and  50  feet,  and  from  the  deepest  part  gradually 
became  shallower,  so  that  at  the  extreme  southerly  end  of 
the  rut  it  tapered  out  to  a level  with  the  shoulder  of  the  road. 

About  one  o’clock  on  the  morning  of  November  27th,  1935, 
the  deceased,  Richard  John  Gibb,  and  one  John  Gordon,  a 
fellow  commercial  traveller,  with  two  young  ladies,  were  pro- 
ceeding southerly  on  Dougal  Avenue  and  thence  on  to  highway 
38,  Gordon  driving  the  car,  with  a young  lady  to  his  right 
in  the  front  seat,  and  Gibb  and  the  other  young  lady  in  the 
rear  seat,  Gibb  on  the  left  hand  side,  and  when  they  came  to 
this  narrow  pavement  the  right  wheels  of  the  car  which 
had  been  proceeding  southerly  on  the  westerly  side  of  the 
pavement  left  the  edge  of  the  pavement  and  were  caught  in 
this  rut. 

Gordon,  in  telling  the  story,  says  that  he  was  not  going 
more  than  twenty-five  miles  an  hour;  that  he  was,  as  a matter 
of  fact,  killing  time  for  reasons  which  he  stated.  He  says 
that,  when  he  found  his  right  hand  wheels  in  the  rut,  he  turned 
his  wheel  to  the  left  and  endeavoured  to  get  out  by  accelerating 
the  car,  and  when  he  finally  came  to  where  the  rut  was  less 
shallow,  he  shot  out  to  the  left  across  the  pavement  and  on 
to  the  easterly  shoulder  of  the  road,  where  he  lost  control  of 
his  car  and  went  along  the  easterly  side  of  the  road  and  off 
the  pavement  for  some  distance,  striking  a tree  or  pole  where 
his  car  overturned,  the  result  being  the  death  of  Gibb. 
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The  evidence  is  that  it  had  been  raining  earlier  in  the  evening 
and  had  rained  from  time  to  time  on  previous  days;  that  this 
rut  was  generally  full  of  muddy  water,  and  that  when  cars  went 
into  it,  it  splashed  the  mud  and  water  on  to  the  edge  of  the 
pavement  so  that  it  made  it  extremely  difficult  for  one  to 
determine  where  the  pavement  ended  and  where  the  clay 
shoulder  of  the  road  commenced.  This  would  have  been 
difficult  enough,  without  the  added  difficulty  of  the  splashed 
mud,  owing  to  the  similarity  in  colour  of  the  shoulder  and  the 
pavement. 

I find  on  the  evidence  that,  just  before  reaching  the  narrow 
portion  of  the  pavement,  there  is  a slight  rise  in  the  pave- 
ment, which  has  the  effect  of  tilting  the  lights  of  a car  up 
and  off  the  ground.  There  was  no  sign  or  warning  placed  in 
the  vicinity  of  this  narrowing  process  to  warn  traffic  that  the 
pavement  narrowed  as  aforesaid.  The  night  was  dark,  and 
I must  find,  on  the  evidence,  that  a car  approaching  from  the 
north  to  the  location  of  this  rut  would  find  it  almost  impossible 
to  see  or  know  anything  of  the  rut  in  question,  which  is  not 
like  some  obstacle  standing  up  above  the  ground. 

In  addition  to  Gordon’s  evidence,  there  is  the  evidence  of 
Leonard  Holder  who  resides  directly  opposite  where  the  car 
came  to  rest  on  the  east  side  of  the  road.  He  described  the 
situation  there  as  a “bottle  neck”.  He  says  he  passed  back 
and  forth  over  the  pavement  daily  on  his  way  to  and  from 
work.  He  says  the  rut  had  existed  there  for  several  weeks 
before  the  accident,  and  described  it  in  somewhat  the  same 
terms  as  above.  He  estimates  that  this  rut  was  in  spots  from 
16  to  18  inches  deep  at  the  northerly  end  and  gradually  tapered 
out  some  40  or  50  feet  to  the  south.  He  says  the  adjoining 
shoulder  was  a light  buff-coloured  clay,  very  similar  in  colour 
to  the  pavement  itself;  that  there  was  no  grass  upon  the 
shoulder  at  the  time,  it  having  been  so  recently  graded,  and 
that  at  night  it  was  almost  impossible  for  a driver  approach- 
ing from  the  north  to  distinguish  the  shoulder  from  the  narrow 
concrete  pavement.  He  considered  it  a very  dangerous  spot, 
and  stated  that  cars  were  continually  running  off  on  to  the 
shoulder  at  that  spot;  that  the  rut  was  often  filled  with  water, 
and  cars,  dropping  into  the  rut,  splashed  mud  and  water  over 
on  to  the  pavement  making  it  impossible  to  distinguish  the 
edge  of  the  pavement;  that  it  had  been  raining  on  the  evening 
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of  the  26th  November;  that  there  were  no  warning  reflectors 
or  signs,  although  a sign  has  since  been  erected  to  the  north 
warning  people  of  the  narrowing  of  the  pavement,  and  a strip 
of  concrete  has  been  added  where  the  rut  was.  He  also  says 
that,  early  on  the  morning  of  the  accident,  and  after  it  had 
happened,  the  rut  was  fllled  in  with  gravel  by  the  Depart- 
ment of  Highways  workmen  and  that  the  night  had  been  dark 
and  cloudy. 

Mabel  Holder,  his  wife,  corroborates  this  testimony,  also 
Lawrence  Holder  his  son,  particularly  with  a description  of 
the  rut  and  the  similarity  in  colour  of  the  pavement  to  the 
shoulder.  Lawrence  Holder  says  that,  although  he  was  quite 
familiar  with  the  spot,  living  within  a few  yards  of  it,  he 
had  once  got  into  the  rut  at  night,  but  knowing  what  it  was, 
and  travelling  very  slowly,  was  able  to  proceed  until  he  got 
out  of  it  at  the  southerly  end.  He,  too,  says  that  cars  were 
continually  running  off  on  to  the  shoulder  and  into  the  rut 
at  this  point  and  that  the  westerly  edge  of  the  concrete  pave- 
ment was  chipped  by  cars  striking  and  running  along  it.  He 
speaks  also  of  the  elevation  which  tilted  the  lights  of  cars 
upward  and  off  the  location  of  the  rut  as  one  approached 
from  the  north.  He  saw  some  men  Ailing  in  the  rut  early 
on  the  morning  of  the  27th,  after  the  accident. 

James  Boyer,  who  lives  in  the  house  next  to  the  Holders, 
tells  almost  an  exactly  similar  story.  He  particularly  empha- 
sized that  the  shoulder  was  indistinguishable  from  the  narrow 
pavement  at  night,  and  that  he  only  knew  of  this  rut  being 
filled  in  once  and  that  was  some  considerable  length  of  time 
before  the  accident.  He,  too,  says  that  he  once  got  into  the 
rut  with  the  wheels  of  his  car,  although  he  had  complete 
knowledge  of  the  situation  there. 

G.  W.  Moncrieff,  automotive  draughtsman  and  teacher  in 
the  Walkerville  Technical  School,  tells  a similar  story.  He 
passes  the  scene  of  the  accident  every  morning  and  evening; 
the  rut  had  been  there  for  some  two  months;  it  was  a very 
bad  rut  and  a very  dangerous  spot;  it  was  forty  feet  long 
and  fourteen  inches  deep,  at  the  northerly  end.  He,  too, 
speaks  of  the  similarity  in  colour  of  the  shoulder  and  the  pave- 
ment, and  says  that  cars  were  continually  running  off  there, 
and,  if  at  any  time  there  had  been  any  repairs  to  the  rut,  he 
failed  to  see  them  and  believed  he  would  have  seen  them  had 
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there  been  any  such  repairs.  He  speaks  also  of  the  subsequent 
erection  of  a sign  ,and  the  subsequent  construction  of  a strip 
of  cement  over  the  location  where  the  rut  had  previously 
been.  All  these  witnesses,  including  Gordon,  who  was  a 
stranger  to  this  locality,  have  given  their  evidence  in  such  a 
manner  that  I accept  the  same. 

The  defence  evidence  consists  of  employees  of  the  depart- 
ment almost  entirely.  First  there  is  Mr.  O.  S.  Plant,  who  is 
the  highway  supervisor,  and  whose  duty  it  is  to  see  to  the 
proper  repair  of  the  highway.  He  knew  of  this  rut;  he  says 
that  it  was  repaired  from  time  to  time  and  was  even  repaired 
some  four  days  before  the  accident;  that  the  repairs  consisted 
of  simply  scraping  the  loose  mud  which  had  been  ejected  out 
of  the  rut  back  into  it,  and  that  he  knew  that  the  first  car 
that  came  along  and  went  off  the  pavement  into  the  rut  would 
gouge  out  again  all  this  loose  material.  I am  of  the  opinion 
that  that  is  not  a repairing  of  the  situation  as  it  existed.  I 
do  not  accept  his  evidence  that  it  was  repaired  four  days 
before  the  accident,  because  all  the  plaintiff’s  witnesses  who 
live  near  the  locality  and  who  pass  back  and  forth  say  that 
they  saw  nothing  of  any  such  repairs.  The  significant  feature 
of  Mr.  Plant’s  evidence  is  that  he  would  not  disagree  with 
the  plaintiff’s  witnesses  when  they  said  that  it  was  a very 
dangerous  spot  at  the  time  of  the  accident,  and  when  he 
further  said  that  vehicles  were  continually  running  off  at  this 
spot  and  into  this  rut,  and  that  a rut  was  more  apt  to  be 
formed  at  this  place  than  at  any  other  point  on  his  patrol. 

There  is  also  the  evidence  of  Mr.  Burke,  a department 
employee  and  his  fellow  employee  Robert  Taylor.  Both  admit 
that  cars  were  continually  running  off  on  to  the  shoulder  at 
this  point.  They  say  that  the  rut  had  been  repaired  perhaps 
ten  times  within  a year  and  that  the  rut  was  only  about  four 
inches  deep.  There  is  also  the  evidence  of  Mr.  Merritt  and 
Mr.  Foster,  assistant  divisional  engineer,  who  knew  nothing 
of  the  situation  at  the  time  of  the  accident.  They  deal  entirely 
with  the  usual  practice  of  the  department,  and  one  of  them 
says  that  where  there  is  a rut  eight  inches  deep,  it  is  sufficient 
to  require  attention  and  repair. 

Traffic  officer  Davies  also  gave  evidence  for  the  defence,  and 
he  says  he  traced  the  course  of  the  Gordon  car  into  the  northerly 
end  of  the  rut  and  out  of  the  southerly  end  of  it,  then  across  the 
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pavement  and  off  the  pavement  on  the  easterly  side.  He  says 
that  he  felt  the  rut  in  the  darkness  at  some  places  with  his 
hand  and  that  it  seemed  to  him  to  be  only  about  six  inches 
deep.  That  evidence  of  itself  is  of  little  value,  because  it  might 
have'  been  near  the  southerly  end  of  the  rut  that  he  felt  it. 
The  one  valuable  piece  of  evidence  is  that  he  corroborates 
Gordon  when  the  latter  says  that  he  went  into  the  rut  at  the 
northerly  end  and  followed  it  until  it  was  more  shallow  when 
his  car  shot  out  to  the  left  across  the  pavement. 

There  is  the  evidence  of  one  witness  called  for  the  defence 
to  show  that  the  Plymouth  car  driven  by  Gordon  could  not 
have  gone  into  this  rut  and  proceed  were  the  rut  as  deep 
as  the  plaintiff’s  witnesses  say  it  was,  because  the  bottom 
would  scrape  along  the  edge  of  the  pavement  and  the  wheels 
would  be  prevented  from  touching  the  bottom  of  the  rut  by 
reason  of  the  right  hand  running  board  scraping  along  the 
pavement.  There  is  evidence  that  that  is  just  what  happened, 
because  the  right  hand  running  board  which  received  no  injury 
in  the  accident  after  the  car  left  the  rut  was  scraped,  twisted 
and  badly  out  of  repair  showing,  in  my  opinion,  that  the  right 
side  of  the  car  and  running  board  had  scraped  along  the  edge 
of  this  pavement. 

I may  say  that  the  evidence  given  on  behalf  of  the  plaintiff 
was  by  independent  witnesses  who  have  no  interest  in  the 
action  or  the  result  of  same,  and  I accept  their  testimony  at 
any  place  where  it  comes  in  conflict  with  the  evidence  offered 
by  the  defence.  Gordon  also  seemed  to  me  to  be  an  honest 
witness  with  no  desire  to  exaggerate  the  situation  but  with  a 
desire  to  tell  the  truth  as  he  saw  it,  and  his  evidence  must  be 
accepted. 

So  that  we  have  a combination  of  circumstances:  the  wide 
pavement  first,  the  abrupt  narrowing  within  101  feet  from 
a 36-foot  width  to  a width  of  18  feet;  no  sign  reflector  or 
warning  of  the  narrowing  of  the  width  of  the  pavement;  the 
slight  elevation  as  a car  approaches  the  scene  of  the  accident 
which  tilts  the  lights  off  the  ground;  the  narrow  eighteen- 
foot  pavement  of  the  colour  of  cement;  the  wide,  gradually 
sloping  shoulders  of  almost  the  same  colour;  the  splashing 
of  mud  and  water  both  ways  out  of  this  rut  on  to  the  pave- 
ment and  on  to  the  shoulder,  making  it  impossible  to  distinguish 
from  an  approaching  car  where  the  edge  of  the  pavement  is; 
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the  rut  itself  lying  close  to  the  edge  of  the  pavement  and  to 
all  intents  and  purposes  hidden  from  a driver  of  a motor  vehicle. 
All  of  these  factors  constituted  a state  of  non-repair.  These 
wide,  gradually  sloping  shoulders  of  the  road  must  be  there 
for  some  purpose. 

The  decided  cases  do  not  seem  to  have  much  sympathy 
with  a driver  who  allows  his  car  to  run  off  and  over  the  edge 
of  the  pavement;  but  none  of  the  decided  cases  offers  a com- 
bination of  circumstances  such  as  we  have  here.  The  rut, 
in  the  circumstances  here,  was  in  the  nature  of  a trap,  and 
if  the  evidence  of  the  witnesses  for  both  the  plaintiff  and 
defendant  is  to  be  believed  that  cars  were  continually  running 
off  on  to  the  shoulder  at  this  point,  and  this  is  substantiated 
by  the  very  circumstance  of  the  rut  itself,  then  it  was  all 
the  more  incumbent  on  those  charged  with  the  maintenance 
and  repair  of  the  road  to  see  that  the  rut  was  either  repaired 
or  that  an  adequate  sign  or  warning  was  placed  nearby  so 
that  the  danger  of  running  off  and  the  contour  of  the  pave- 
ment might  be  known  and  appreciated  by  drivers  of  vehicles 
on  this  highway.  So  that  on  the  whole  evidence  I must  find 
that  there  was  a state  of  non-repair  to  this  highway  existing, 
which  non-repair  was  the  cause  of  the  accident  which  in  turn 
caused  the  death  of  Richard  John  Gibb. 

Then  it  is  submitted  by  the  defence,  and  strongly  relied 
on,  that,  even  if  the  plaintiff  is  now  to  succeed  on  the  merits, 
the  action  is  barred  by  subsec.  4 of  sec.  75  of  The  High- 
way Improvement  Act,  R.S.O.  1937,  ch.  56,  which  says  that 
no  action  shall  be  brought  for  the  recovery  of  damages  men- 
tioned in  subsec.  2,  unless  notice  in  writing  of  the  claim  and 
of  the  injury  complained  of  has  been  served  upon  or  sent  by 
registered  post  to  the  department  within  ten  days  after  the 
happening  of  the  injury.  There  is  a further  section  in  The 
Municipal  Act,  R.S.O.  1937,  ch.  266,  which  says  that  in  case 
of  death  the  action  shall  not  be  barred,  but  these  words  have 
not  been  carried  into  The  Highway  Improvement  Act,  supra. 
Subsec.  5 of  the  same  section  says  that  failure  to  give  or 
the  insufficiency  of  the  notice  shall  not  be  a bar  to  the  action 
if  the  Court  or  Judge  before  whom  the  action  is  tried  is  of 
the  opinion  that  there  is  reasonable  excuse  for  the  want  or 
insufficiency  of  the  notice  and  that  the  department  was  not 
thereby  prejudiced  in  its  defence. 
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The  late  Mr.  Justice  Wright  in  the  case  of  Weir  v.  Turn- 
berry,  [1931]  O.R.  309,  following  the  case  of  Howard  v.  South 
Vancouver,  [1924]  4 D.L.R.  257,  laid  down  the  principle  that, 
where  the  municipality  (department)  was  in  no  way  pre- 
judiced by  the  failure  of  the  plaintiff  to  give  the  notice  within 
the  time  required  by  the  statute,  the  Court  ought,  under 
such  circumstances,  to  be  astute  in  finding  reasonable  excuse. 
Anglin  J.  (later  Chief  Justice)  laid  down  substantially  the 
same  principle  in  O’Connor  v.  City  of  Hamilton  (1904),  8 
O.L.R.  391.  There  is  probably  in  this  case  the  further  reason 
that,  in  my  opinion,  the  plaintiff  is  undoubtedly  entitled  to 
succeed  on  the  merits.  It  is  true  that  the  judgment  of  the 
late  Mr.  Justice  Wright  was  reversed  on  appeal  but  not  on 
that  point,  the  Court  of  Appeal  holding  that  there  was  no 
state  of  non-repair. 

With  reference  to  the  plaintiff’s  position  in  regard  to  the 
notice  in  this  case,  the  facts  are  as  follows:  The  plaintiff 

and  his  wife  are  about  sixty  years  of  age.  The  wife  had 
been  seriously  ill  for  some  weeks,  prior  to  her  son’s  death, 
with  a heart  ailment,  and  had  been  confined  to  bed.  The 
plaintiff  got  word  at  3 or  4 o’clock  on  the  morning  of  the 
accident  that  his  son  had  been  killed.  He  got  in  touch  with 
an  undertaker  and  they  proceeded  to  Windsor,  getting  there 
about  2 o’clock  in  the  afternoon,  and  got  the  body  for  the 
purpose  of  taking  it  home  to  Stratford  for  burial.  While  in 
Windsor,  the  plaintiff  says  he  was  very  much  shocked  and 
broken,  but  tried  to  get  information  as  to  how  this  accident 
happened.  He  attended  the  hospital  where  Gordon  and  others 
in  the  car  were  confined,  but  he  was  not  allowed  to  interview 
them,  and  the  evidence  is  that  they  were  not  in  a condition 
to  be  interviewed.  He  went  from  there  to  the  provincial  police 
and  was  told  that  they  could  not  give  him  much  information 
about  the  accident;  that  there  were  no  eye-witnesses  and 
there  was  no  other  car  involved;  that  the  accident  took  place 
outside  of  the  city  and  that  they  were  not  in  a position  to 
say  much  about  it.  After  the  funeral,  the  plaintiff’s  wife 
was  more  seriously  ill,  in  fact  she  was  prostrated  by  the 
shock  and  from  her  own  condition.  The  plaintiff  says  that 
he  could  not  leave  her,  and  it  must  be  remembered  that  all 
those  who  knew  anything  whatever  of  the  accident  were  either 
dead  or  in  the  hospital.  Sometime  after  the  funeral  the  driver 
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Gordon’s  father  communicated  with  the  plaintiff  and  told  him 
that  his  son  would  come  to  see  him  when  he  was  able;  that 
he  was  not  then  able  on  account  of  his  injuries.  Young  Gordon 
did  see  the  plaintiff  three  weeks  after  the  accident.  He  says 
he  could  not  go  before;  that  he  had  gone  down  to  the  scene 
of  the  accident  during  December  to  look  at  the  place  again. 
As  soon  as  the  driver  Gordon  saw  the  plaintiff,  the  plaintiff 
immediately  communicated  with  his  lawyer  with  the  result 
that  notice  of  the  accident  dated  the  30th  December  and  being 
exhibit  2 was  sent  to  the  department.  But,  of  course  the 
ten  days  had  long  since  expired.  During  that  ten  days  and 
up  to  the  time  Gordon  was  able  to  see  the  plaintiff,  i find 
that  it  was  impossible  for  the  plaintiff  to  determine  whether 
he  had  any  claim  against  the  department  or  not. 

It  is  suggested  by  counsel  for  the  defence  that  the  plaintiff, 
when  he  was  in  Windsor  or  when  he  went  back  to  Windsor, 
could  have  found  the  place  of  the  accident  and  gone  and 
inspected  it;  but  this  would  have  availed  him  nothing  as 
within  a few  hours  after  the  accident  the  highway  department 
had  completely  filled  up  with  gravel  the  rut  in  question. 

At  the  opening  of  the  trial,  counsel  for  the  defendant 
conceded  that  the  department  had  in  no  way  been  prejudiced 
by  the  lack  of  notice  or  the  delay  in  receiving  same,  and  he 
cannot  now  at  this  stage  be  allowed  to  recede  from  that  posi- 
tion as  the  whole  trial  of  the  case  was  based  on  that  concession. 
On  the  facts  I should  have  to  find  that  the  department  was 
in  no  way  prejudiced  by  the  lack  of,  or  delay  in,  receiving 
the  notice  and  that  it  had  in  fact  constructive  notice  of  the 
non-repair  of  the  highway  at  this  location.  The  rut  had  been 
there  for  about  two  months;  the  supervisor  of  the  highway 
says  that  it  had  been  from  time  to  time  repaired  by  the 
scraping  back  into  the  rut  the  loose  earth  which  had  been 
thrown  out  of  it;  two  workmen  also  say  that  they  had  done 
work  on  this  rut  and  had  done  these  slight  repairs  from  time 
to  time  so  that  there  was  knowledge  on  the  part  of  the 
highway  officials  that  the  danger  was  there,  and  there  was 
constructive  notice  due  to  the  length  of  time  the  condition 
had  existed.  The  same  may  be  said  of  the  abrupt  narrow- 
ing of  the  pavement;  the  lack  of  a sign  reflector  or  other 
warning;  of  the  similarity  in  colour  of  the  shoulder  and  the 
pavement  which  rendered  it  impossible  at  night  to  distinguish 
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one  from  the  other,  and  the  splashing  of  mud  over  the  pave- 
ment which  rendered  it  all  the  more  impossible,  if  one  may 
use  such  term.  So  that  I must  find  that  the  department 
was  not  prejudiced  by  the  lack  of  notice.  That  being  so,  did 
the  plaintiff  have  reasonable  excuse  for  the  want  or  insufficiency 
of  notice? 

In  the  case  of  Wallace  v.  Windsor  (1916),  36  O.L.R.  62, 
the  late  Mr.  Justice  Lennox  says  that  physical  or  mental 
incapacity  is  not  the  only  excuse  (meaning  for  the  delay  in 
giving  notice),  and  a plaintiff  may  have  a valid  excuse  of  an 
entirely  different  character.  In  the  same  case,  Riddell  J., 
after  collecting  and  referring  to  a number  of  authorities,  says 
that  physical  or  mental  incapacity  was  not  the  relieving  factor 
at  all.  In  some  of  them  ignorance  or  mistake  as  to  the 
seriousness  of  the  injury  with  a subsequent  discovery  of  its 
true  nature  after  the  time  expired  was  held  to  constitute 
reasonable  excuse. 

In  the  present  case  it  is  true  that  the  plaintiff  received  a 
very  great  shock,  although  perhaps  not  enough  to  amount 
to  physical  or  mental  incapacity;  but  there  was  the  very 
serious  condition  of  his  wife  after  the  accident,  which  held 
him  in  attendance  upon  her  and  with  perhaps  no  other  thought. 
But  the  important  part  of  the  situation  is  that  the  young  man 
Gibb,  who  might  have  known  something  about  how  the  accident 
happened,  was  dead.  Gordon,  the  driver,  was  either  in  hospital 
or  certainly  incapacitated  from  seeing  any  person  and  says 
that  he  saw  the  plaintiff  and  gave  him  such  information  as 
he  could  at  the  earliest  possible  moment;  the  young 
ladies  in  question  were  unknown  to  the  plaintiff  and  to  every- 
one else  except  Gordon  and  the  deceased  and  could  not  be 
found,  and  there  was  no  one  who  could  give  to  the  plaintiff 
any  information  whatever  which  would  inform  him  as  to 
whether  he  had  a claim  against  the  department  or  not  until 
long  after  the  ten  days  had  expired;  that  when  he  received 
the  information  he  acted  promptly  upon  it.  It  must  be  re- 
membered that  in  nearly  all  the  authorities  where  the  question 
of  sufficiency  of  notice  is  considered,  the  plaintiff  himself  was 
the  one  injured.  Here  the  plaintiff  was  150  miles  away  from 
the  scene  of  tne  accident.  He  knew  nothing  of  how  it 
happened  and  could  only  learn  from  those  who  were  there. 
The  women  were  unknown  to  him  and  Gordon  was  not  avail- 
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able  for  three  weeks.  I,  therefore,  hold  that,  in  addition  to 
the  lack  of  prejudice  on  the  part  of  the  department,  there 
was  reasonable  excuse  for  the  want  or  insufficiency  of  the 
notice  within  the  statutory  period  of  ten  days.  The  plaintiff 
is  therefore  entitled  to  such  damages  as  he  should  receive. 

The  plaintiff  says  that  in  1934  the  son  contributed  $1,200.00 
to  the  plaintiff  and  his  wife  for  the  upkeep  and  expenses  of 
the  home  and  for  application  upon  the  mortgage  on  the  house. 
The  deceased  was  33  years  of  age  and  single.  Although  he 
was  engaged  to  be  married,  he  always  stated  that  he  would 
not  marry  until  the  mortgage  on  the  parents’  house  was  paid 
off.  This  was,  at  the  time  of  his  death,  $2,500.00.  In  1935 
he  contributed  $1,000.00  for  the  same  purpose.  The  plaintiff 
himself  was  contributing  very  little  as  he  was  out  of  work, 
and  is  still  out  of  work,  with  the  exception  of  doing  odd  jobs. 
I am  of  the  opinion  that  the  plaintiff  might  reasonably  expect 
that  his  son  would  remain  at  home  for  another  three  years 
and  contribute  substantially  to  the  maintenance  of  himself, 
his  wife  and  his  home  and  that  $2,700.00  would  be  a fair  amount 
to  allow  the  plaintiff  in  the  circumstances. 

There  will  be  judgment,  therefore,  for  $2,700.00  and  costs 
of  action,  to  be  divided  as  follows:  husband  $1,500.00  and  wife 
$1,200.00. 

Before  parting  with  the  case,  I may  say  that  there  has 
been  some  suggestion  of  drinking  among  the  occupants  of  the  car. 
The  only  evidence  on  this  point  is  that  elicited  from  Gordon 
in  cross-examination.  I can  find  no  justification  in  the  evidence 
for  any  such  suggestion,  particularly  on  the  part  of  Gordon 
who  was  the  driver,  and  I am  satisfied  that  liquor  was  not  a 
factor  in  this  accident. 

The  defendant  appealed  to  the  Court  of  Appeal  from  the 
judgment  of  Makins  J. 

April  22nd,  1938.  The  appeal  was  heard  by  MiddletoN;, 
Hasten  and  Fisher  JJ.A. 

D.  J.  Coffey,  K.C.,  for  the  defendant,  appellant. 

E.  G.  Thompson,  for  the  plaintiff,  respondent. 

April  28th,  1938.  Middleton  J.A.: — This  is  an  appeal  from 
the  judgment  of  the  Honourable  Mr.  Justice  Makins  dated 
3rd  day  of  February,  1938,  whereby  he  awarded  to  the  plaintiff, 
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the  administrator  of  the  estate  of  Richard  John  Gibb,  $2,700.00 
damages  by  reason  of  the  death  of  the  said  Richard  John 
Gibb,  to  be  paid  as  to  $1,500.00,  a portion  thereof,  to  John 
Gibb  the  father  of  Richard  John  Gibb,  and  as  to  $1,200.00,  a 
portion  thereof,  to  Margaret  Gibb,  the  mother  of  the  said 
Richard  John  Gibb,  together  with  the  costs  of  the  action. 

A preliminary  objection  is  taken  to  the  plaintiff’s  right 
to  recover  owing  to  the  provisions  of  The  Highway  Improve- 
ment Act,  now  R.S.O.  1937,  ch.  56,  sec.  75(4).  This  statute 
provides  that  no  action  shall  be  brought  for  the  recovery 
of  damages  by  reason  of  default  of  the  department  to  keep 
any  portion  of  the  King’s  highway  in  repair  unless  notice  of 
claim  and  of  the  injury  complained  of  has  been  served  or  sent 
by  registered  post  within  ten  days  after  the  happening  of 
the  injury.  Admittedly  this  notice  was  not  given  within  the 
time  stipulated.  The  statute  further  provides  that  failure  to 
give,  or  the  insufficiency  of  the  notice  given,  shall  not  be  a 
bar  to  an  action  if  the  Court  before  whom  the  action  is  tried 
is  of  the  opinion  that  there  is  reasonable  excuse  for  the  want 
or  insufficiency  of  the  notice  and  that  the  department  was 
not  thereby  prejudiced  in  its  defence.  It  is  plain  here  that 
the  department  was  not  prejudiced  in  any  way  in  its  defence. 
It,  in  fact,  repaired  the  highway  on  the  day  following  the 
accident  in  question.  The  action  is  here  brought  by  an  ad- 
ministrator, the  father.  He  was  not  appointed  administrator 
within  the  ten  days  limited  for  the  giving  of  the  notice,  nor 
could  he  have  been  so  appointed,  as  the  provisions  of  The 
Surrogate  Courts  Act,  R.S.O.  1937,  ch.  106,  require  more  than 
ten  days  to  elapse.  The  notice  is  to  be  given  by  the  person 
bringing  the  action,  not  by  the  person  beneficially  entitled.  The 
father,  as  administrator,  was  not  vested  with  the  title  as  admin- 
istrator, nor  could  he  have  been,  within  the  time  necessary  for 
him  to  give  the  statutory  notice,  and  this,  we  think,  constituted 
a reasonable  excuse. 

As  this  is  a preliminary  matter,  there  is  much  force  in 
the  contention  that  it  is  required  to  be  dealt  with  by  the 
Court  or  Judge  before  whom  the  action  is  tried  and  that  his 
opinion  alone  is  material,  and  in  this  respect  it  is  not  subject 
to  review.  We  have  not  investigated  this  but  merely  mention 
it  to  show  that  the  point  has  not  been  overlooked. 
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However  the  appeal  is  not  limited  to  this  question.  Negli- 
gence is  strenuously  denied.  The  accident  occurred  on  the 
King’s  highway  at  a point  where  the  paved  portion  of  the 
road  is  cut  down  from  being  a four-lane  highway  to  a two- 
lane  highway.  This  narrowing  is  accomplished,  in  my  view, 
too  abruptly.  The  increased  speed  now  permitted  upon  high- 
ways for  safety  demands  a more  gradual  reduction.  The  result 
has  been  that  a very  great  number  of  vehicles  pass  off  the 
concrete  portion  of  the  highway  on  to  the  shoulder  and  these 
vehicles  create  a deep  rut  extending  a considerable  distance. 
This  persistent  rut  was  well  known  to  the  officers  of  the  depart- 
ment and  they  repeatedly  endeavoured  to  repair  it,  but  used 
such  material  that  it  would  not  withstand  this  unusual  and 
not  contemplated  traffic.  There  is  not  anything  to  differentiate 
the  portions  of  the  concrete  and  rigid  pavement  from  the  soft 
shoulder.  The  learned  trial  Judge  has  held  that  this  was 
in  an  unsafe  and  improper  condition  and  we  agree  with  him. 
The  deceased  was  not  operating  the  car.  He  was  a passenger 
in  it,  and  we  are  inclined  to  the  view  that  the  driver  was 
partly  responsible  for  this  unfortunate  occurrence,  but  this 
carelessness  or  incompetence  on  the  part  of  the  driver  is  not 
sufficient  to  relieve  the  department  from  responsibility  for  what 
took  place.  It  was  clearly  not  the  sole  cause  of  the  accident. 
In  my  opinion,  the  appeal  must  be  dismissed. 

Masten  J.A.: — I would  dismiss  this  appeal. 

As  to  the  delay  in  giving  notice  as  required  by  subsec.  4 
of  sec.  75  of  The  Highway  Improvement  Act,  R.S.O.  1937, 
ch.  56,  it  was  admitted  on  behalf  of  the  defendant  at  the 
trial  that  no  prejudice  had  been  occasioned  to  the  defendant 
by  reason  of  the  failure  to  give  the  notice  within  the  ten  days 
prescribed  by  subsec.  4.  The  fact  that  the  plaintiff  sues  under 
The  Fatal  Accidents  Act,  R.S.O.  1937,  ch.  210,  as  administrator 
of  the  estate  of  his  son  who  was  killed  in  the  accident  here 
in  question,  makes  it  plain  that  he  was  not  in  a position  to 
give  the  required  notice  within  ten  days,  because  it  was 
impossible  for  him  to  have  obtained  letters  of  administration 
within  that  time.  Apart  from  the  judicial  opinion  of  the 
learned  trial  Judge  that  there  was  otherwise  reasonable  excuse 
for  the  want  or  insufficiency  of  the  notice,  this  affords  an 
adequate  excuse. 
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With  respect  to  the  merits,  I am  of  the  opinion  that  the 
defendant  failed  to  keep  its  highway  in  reasonable  repair, 
although  it  had  full  notice  of  the  condition  in  which  it  was, 
and  failed  to  remedy  the  defect  in  any  effective  manner.  It 
may  be  that  Gordon’s  driving  was  a contributory  cause  of 
the  accident,  but  the  defect  in  the  defendant’s  highway  was 
also,  in  my  opinion,  a direct,  concurrent,  contributing  cause. 

Fisher  J.A.  (dissenting) : — There  is  no  doubt  that  there 
was  a rut  or  depression  of  a considerable  depth  and  length 
at  the  point  where  this  motor  vehicle’s  right  wheels  ran  into, 
and  also  that  repairs  or  filling  in  of  some  kind  had  been 
made  off  and  on,  prior  and  subsequent  to  the  accident.  In 
approaching  a consideration  of  such  a case  as  this,  it  is  of 
first  importance  to  consider  the  condition  of  the  highway 
and  of  equal  importance  to  consider  the  conduct  of  the  driver 
of  the  motor  vehicle.  In  this  case  we  have  two  commercial 
travellers,  Gordon  and  Gibb,  doing  business  in  Windsor,  Ontario, 
Gordon  having  possession  of  a motor  vehicle.  At  twelve  mid- 
night on  November  27th,  1935,  these  two  men  were  guests  of  the 
Norton  Palmer  Hotel  in  Windsor,  and  were  in  company  with 
two  unknown  women,  both  of  them  thought  to  be  unmarried, 
but  afterwards  found  to  be  married.  There  had  been  some 
drinking  in  the  room,  Gordon  admitting  that  he  had  a partial 
glass  of  rye  whiskey,  and  on  being  asked  about  the  condition 
of  the  two  women,  he  said  “the  women  looked  sober”.  About 
12.30  a.m.  these  four  started  out  on  what  is  commonly  described 
as  a “joyride”.  Gordon  was  driving  and  beside  him  one  of 
these  women  sat,  the  other  two  occupying  the  rear  seats. 
They  proceeded  out  of  Windsor  in  a southerly  direction  along 
Dougal  Avenue  and  for  some  distance  travelled  upon  a four- 
way highway  36  feet  wide,  and  at  a point  in  or  approaching 
the  township  municipality,  the  four-way  highway  gradually 
narrowed,  in  the  space  of  100  feet,  to  an  18-foot  highway.  At 
or  about  the  approach  of  the  northerly  end  of  the  narrow- 
ing, Gordon,  instead  of  keeping  to  the  18-foot  roadway,  ran 
his  car  off  it,  the  right  wheels  dropping  into  this  rut  or 
depression  in  the  shoulder  immediately  adjoining  the  highway. 
When  in  this  rut  Gordon  attempted  to  get  his  car  out  by 
turning  to  his  left,  but  failed,  but  as  he  came  out  of  the 
rut  at  the  southerly  end,  he  turned  it  across  the  highway  in 
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a diagonal  direction  and  the  car  proceeded  for  about  300  feet 
and  then  crashed  into  a tree.  The  car  was  wrecked,  Gibb 
was  killed  and  Gordon  and  the  two  women  were  injured. 
Gordon  and  the  two  women  were  taken  to  the  Windsor  Hospital. 
Gordon  remained  there  two  days  and  then  returned  to  his 
home  in  London  where  he  convalesced  for  three  weeks.  Gibb 
was  an  unmarried  man  and  his  body  was  taken  by  his  father 
to  the  father’s  home  in  Stratford  and  he  was  buried  from  that 
home. 

The  following  admissions  were  made  by  Gordon : 

(a)  He  was  driving  25  to  30  miles  per  hour. 

(b)  His  front  beam  lights  were  on  in  full. 

(c)  The  night  was  dark  and  it  had  rained  earlier  that 
evening  and  it  was  said  it  had  rained  for  some  days  prior  thereto. 

(d)  That  “there  was  nothing  to  prevent  me  seeing  the 
narrowing  of  the  pavement  hut  I did  not  see  if’  (page  80,  line 
27). 

(e)  That  “the  pavement  all  looked  the  same  to  me  and 
from  my  lights  I could  see  the  edge  of  the  pavement”;  that 
“I  was  travelling  prior  to  running  into  the  rut  or  depression 
about  one  foot  from  the  edge  of  the  highway  and  that  except- 
ing for  this  very  slight  narrowing  the  highway  was  straight.” 

(f)  That  “I  went  off  the  pavement  and  into  the  rut  where 
the  road  started  to  narrow”. 

(g)  That  he  had  not  made  any  claim  against  the  defendant 
for  damages  for  personal  injuries  and  that  his  employers,  who 
owned  the  wrecked  car,  had  made  no  claim. 

Our  first  inquiry  is  to  determine  on  these  facts  whose 
negligence  it  was  that  caused  this  accident?  The  only 
possible  answer  in  my  opinion  is,  that  the  accident  was 
solely  due  to  two  factors:  (1)  in  Gordon  driving  at  an  excessive 
rate  of  speed  at  that  hour  in  the  early  morning  on  a dark 
night  and,  (2)  in  not  keeping  a proper  outlook.  The  speed  must 
have  been  very  excessive  for  two  important  reasons  and  about 
which  there  is  no  contradiction.  The  first  is,  that  the  bottom 
of  this  Plymouth  car  was  7 or  8 inches  from  the  surface  of 
the  pavement  and  that  if  the  rut  or  depression  was  deeper 
than  8 inches,  and  the  plaintiff’s  witness  swore  it  was,  the 
car  was  bound  to  come  into  contact  with  the  pavement  and 
its  speed  checked;  also  that  the  speed  would  be  checked  when 
the  car  was  in  the  rut  and  in  the  attempt  of  trying  to  get 
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the  car  out  of  it;  but  notwithstanding  these  two  factors  the 
car  travelled  on  nearly  300  feet  before,  as  stated,  it  crashed 
into  a tree.  What  more  cogent  evidence  could  there  be  of 
excessive  speed  on  a dark  night?  Apart  from  the  speed  there 
are,  as  stated,  the  admissions  by  Gordon  that  he  could  see  from 
the  lights  the  westerly  edge  of  the  pavement  and  that  there 
was  nothing  to  prevent  his  seeing  the  narrowing  of  the  pave- 
ment for  some  considerable  distance. 

We,  therefore,  have  excessive  speed  and  a failure  to  keep 
a proper  and  keen  outlook  as  he  was  bound  to  do,  and  especially 
at  that  hour  of  the  night,  and  it  seems  to  me  that  if  on  these 
facts  the  defendant  is  to  be  liable  in  damages,  it  becomes  an 
insurer  of  the  safety  of  the  drivers  of  motor  vehicles  and  their 
occupants. 

There  is  evidence,  and  there  is  no  contradiction  of  it,  that 
this  road  was  constructed  according  to  the  best  standards  in 
construction,  and  it  is  well  known  to  every  driver  that  in  the 
construction  of  these  highways  throughout  the  Province,  there 
are  bound  to  be  curves,  some  acute  and  others  not  so  acute, 
and  it  is,  in  my  opinion,  idle  to  argue  that  a warning  sign 
was  required  for  the  very  slight  curve  such  as  the  one  referred 
to  in  this  action,  and  that  there  should  have  been  a warning 
post. 

There  are,  according  to 'the  evidence  of  officials  connected 
with  the  highway  department,  about  three  thousand  miles 
of  paved  highway  in  this  Province,  and  piercing  the  Province  in 
all  directions.  It  is  well  known  to  every  driver  of  motor  vehicles 
that  heavy  trucks  and  motor  vehicles  do  continuously  drive 
off  the  edge  of  the  pavement,  resulting  in  ruts  and  depressions 
being  formed  adjacent  thereto,  varying  in  length,  depth  and 
width.  Obviously  these  shoulders,  because  of  our  climatic 
conditions,  forces  of  nature,  such  as  rain  and  snow  melting, 
will  not  hold  up  these  heavy  trucks  and  it  would  be 
impracticable  and  prohibitive  in  expense  to  shore  up  with 
cement,  sand  or  other  hard  substance,  these  ruts  or  depressions. 
I am  of  the  opinion,  and  with  the  greatest  respect  to  the  trial 
Judge,  that  the  causa  causans  of  this  accident  was  not  the 
presence  of  ruts  or  depressions,  but  the  driving  by  Gordon 
at  a reckless  and  excessive  rate  of  speed  and  a failure  on  his 
part  to  keep  a keen  outlook.  His  admissions,  as  I have  stated, 
are  that  his  lights  gave  him  a clear  view  of  the  place  where 
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the  road  narrowed  to  eighteen  feet,  and  he  did  not  see  it, 
and  the  reason  for  not  seeing  it  must  be  that  he  was  not 
keeping  a keen  outlook;  Gordon  could  see  the  edge  of 
the  pavement  along  which  he  was  driving,  at  about  one  foot 
therefrom,  and  if  driving  carefully  there  was  no  reason  why 
he  was  not  able  to  follow  the  edge  and  keep  on  the  eighteen- 
foot  pavement,  and  notwithstanding  the  check  that  the 
speed  of  the  car  would  receive  for  the  reasons  to  which  I 
have  made  reference,  his  car  proceeded  across  the  pavement 
and  for  three  hundred  feet  beyond  and  was  only  stopped  by 
crashing  into  a tree. 

The  inescapable  conclusion  on  these  facts  is  that  the  acci- 
dent was  due  solely  and  proximately  to  these  various  reasons 
and  not  to  the  want  of  repair  of  the  highway,  which  I hold 
was  in  good  condition  and  safe  to  all  those  using  it  if  exer- 
cising reasonable  care. 

In  my  opinion,  the  defendant  is  not  in  law  obliged  to 
maintain  a highway  in  such  a state  of  repair  as  will  insure 
safety  to  those  who  drive  off  the  pavement  provided  for  them 
to  drive  upon,  at  an  excessive  rate  of  speed,  without  keeping 
a proper  outlook,  on  a dark  night. 

The  contention  of  counsel  for  the  appellant  that  this  action 
is  barred  for  lack  of  notice  being  given  within  the  statutory 
period  is  without  merit.  I agree  fully  with  the  learned  trial 
Judge  that  the  highway  department  was  not  prejudiced  in  its 
defence  and  reasonable  excuse  was  advanced  for  the  delay  in 
giving  notice  to  the  department,  pursuant  to  sec.  75(4)  (5) 
of  The  Highway  Improvement  Act,  R.S.O.  1937,  ch.  56,  and 
also  with  the  reasons  given  by  my  colleagues  on  this  appeal, 
which  I have  had  the  privilege  of  reading. 

I would  allow  the  appeal  with  costs,  and  dismiss  the  action 
with  costs. 

Appeal  dismissed  with  costs,  Fisher  J.A.  dissenting. 
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[COURT  OF  APPEAL.] 

Rex  V*  Shaw» 


Criminal  Law — Criminal  negligence — Motor  vehicles— Causing  grievous 
bodily  harm — Driver  of  vehicle  subject  to  fainting  spells  or  epilepsy 
— Accident  caused  by  such  a spell — Whether  driver  guilty  of  offence 
under  sec.  284  of  The  Criminal  Code,  R.S.C.  1927,  ch.  36. 

The  accused  suffered  from  a physical  disability  and  was  subject  to 
sudden  attacks  of  fainting.  While  operating  a motor  vehicle  the 
accused  suddenly  fainted  and  slumped  and  caused  the  vehicle  to 
accelerate  with  the  result  that  it  collided  with  a tree,  killing  two  of 
the  passengers  in  the  car  and  injuring  others.  The  accused  was 
charged  with  criminal  negligence  contrary  to  sec.  284  of  The  Criminal 
Code,  R.S.C.  1927,  ch.  36,  and  at  the  trial  the  County  Court  Judge, 
sitting  in  The  County  Judges’  Criminal  Court,  dismissed  the  charge 
at  the  end  of  the  case  for  the  Crown. 

The  Crown  appealed  to  the  Court  of  Appeal  and  it  was  held  that  the 
Crown’s  case  upon  the  evidence  had  been  established  and  that  the 
accused  ought  to  have  been  called  upon  for  his  defence,  and  a new 
trial  was  ordered. 

The  evidence  at  the  trial  established  that  Shaw  had  suffered  from 
fainting  attacks  yet  he  did  not  refrain  from  driving  a motor  car. 
A physician  had  attended  the  accused  and  had  treated  him  for 
epilepsy.  It  did  not  appear  whether  the  accused  was  advised  of 
the  nature  of  these  attacks  but  it  was  quite  evident  that,  while 
possibly  not  aware  of  the  exact  nature  of  his  malady,  he  must  have 
been  perfectly  aware  of  the  danger  if,  when  operating  a car,  he 
were  attacked  by  his  malady.  A drunken  driver  is  dangerous  but 
even  more  dangerous  is  a man  such  as  the  accused,  who  drives  a 
motor  vehicle  and  who  is  subject  to  fainting  spells  or  periods  of 
unconsciousness. 

An  appeal  by  the  Crown  from  the  dismissal  by  His  Honour 
Judge  Costello,  in  the  County  Judges’  Criminal  Court  for  the 
County  of  Huron,  of  a charge  of  criminal  negligence  against 
W.  G.  Shaw,  the  accused. 

May  2nd,  1938.  The  appeal  was  heard  by  Middleton^  Fisher 
and  Henderson  JJ.A. 

C.  Magone,  for  the  Crown,  appellant,  contended  that  the 
accused  was  guilty  of  criminal  negligence  in  continuing  to  drive 
a car  when  he  knew  that  he  was  subject  to  sudden  fainting 
spells.  The  mens  rea  of  the  accused  is  shown  by  his  failure 
to  disclose  his  disability  when  applying  for  a driver’s  licence. 
Reference  to  Wright  v.  Hall  (1930),  38  O.W.N.  260;  Tift  v. 
Btate  (1916),  88  South  Eastern  Rep.  41. 

J.  M.  Donahue,  for  the  accused,  respondent,  argued  that  the 
accused  did  not  know  that  he  was  subject  to  epileptic  attacks 
and  had  not  been  warned  not  to  drive  and  that  accordingly  there 
was  no  mens  rea. 

Cur.  adv.  vult. 
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May  6th,  1938.  The  judgment  of  the  Court  was  delivered 
by  Middleton  J.A.: — An  appeal  by  the  Crown  from  the  dis- 
missal of  a charge  preferred  before  Judge  Thomas  Moore  Cos- 
tello, Judge  of  the  County  Court  of  the  County  of  Huron,  under 
the  provisions  of  Part  XVIII  of  The  Criminal  Code,  R.S.C.  1927, 
ch.  36,  for  that  the  said  W.  G.  Shaw,  in  the  said  County  of 
Huron,  on  or  about  the  8th  day  of  August,  1937,  by  omitting 
to  do  that  which  it  was  his  duty  to  do,  to  wit,  to  refrain  from 
driving  a motor  vehicle  upon  a public  highway,  he  being  a 
person  subject  to  sudden  attacks  of  fainting,  caused  grievous 
bodily  harm  to  the  persons  of  one  Rose  Hamilton  and  of  one 
Betty  Hamilton,  passengers  in  the  said  motor  vehicle  driven 
by  the  said  Shaw,  who,  while  driving  a motor  vehicle  on  highway 
No.  4,  suddenly  fainted  causing  the  said  motor  vehicle  to  run 
into  a tree  off  the  travelled  portion  of  the  said  highway,  con- 
trary to  sec.  284  of  The  Criminal  Code. 

The  case,  as  presented  by  the  Crown,  showed  that  Shaw,  a 
butcher  working  at  Anderson’s  Meat  Market  in  the  City  of 
London,  suffered  from  some  physical  disability,  probably  epilepsy 
rather  than  fainting  as  described  in  the  charge. 

Shaw  took  a party  of  five  from  London  to  Goderich  on  the 
day  in  question,  including  his  own  mother,  Mrs.  Hamilton  and 
Miss  Hamilton.  When  near  Clinton,  Shaw  was  attacked  by  one 
of  these  spells.  The  result  was  that  he  slumped  or  fell  and 
caused  the  car  to  accelerate.  It  left  the  highway,  travelled  a 
considerable  distance,  and  collided  with  a tree.  Mrs.  Hamilton 
and  her  daughter  were  both  killed,  other  passengers  injured. 

Evidence  was  given  to  show  that  Shaw  had  suffered  from 
these  attacks  before,  yet  he  did  not  refrain  from  driving  a 
motor  car.  A physician  was  called  who  stated  that  he  had 
attended  Shaw  and  treated  him  for  epilepsy,  both  the  grand 
mal  type  and  the  petit  mal  type,  which  seizure  is  associated 
with  a disturbance  of  consciousness  associated  with  convulsive 
elements.  It  does  not  appear  whether  Shaw  was  advised  of 
the  nature  of  these  attacks  and  warned  of  the  danger  of  oper- 
ating a car,  and  he  may  have  thought  that  all  he  suffered  from 
was  an  attack  of  fainting,  but  it  was  quite  evident  that,  while 
possibly  not  aware  of  the  exact  nature  of  his  malady,  he  must 
have  been  perfectly  aware  of  the  danger  this  would  occasion 
if,  operating  a car  at  the  time,  he  were  attacked  by  his  malady. 
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At  the  end  of  the  Crown’s  case  the  learned  Judge  ruled  that 
there  was  no  case  calling  upon  the  defendant  for  his  defence. 
In  so  doing,  we  think  he  was  clearly  wrong. 

At  the  time  of  Shaw’s  application  for  a licence  he  was  asked 
the  usual  questions  touching  his  physical  fitness.  He  stated 
that  he  used  glasses  but  had  no  other  physical  defect.  Although 
he  was  for  a number  of  years  well  aware  of  his  recurrent  fits 
or  spells,  he,  on  each  application  for  a renewal  of  his  licence, 
reiterated  these  former  answers,  which  may  have  been  true  at 
the  time  they  were  originally  made,  but  which  were  false  on 
the  subsequent  occasions. 

Those  operating  motor  cars  must  be  impressed  with  the 
terrible  danger  there  is,  not  only  to  the  passengers  and  them- 
selves, but  to  others  using  the  highway  when  one  subject  to 
attacks  such  as  these  does  not  refrain  from  driving  cars  at  all. 
The  drunken  driver  is  dangerous;  even  more  dangerous  is  the 
man  who  is  afflicted  as  Shaw  was,  and  who  is  subject  to  faint- 
ing spells  or  periods  of  unconsciousness. 

In  the  result  we  must  direct  a new  trial  upon  the  ground 
that  the  Crown’s  case  was  upon  the  evidence  established  and 
the  accused  ought  to  have  been  called  upon  for  his  defence. 


Appeal  allowed  and  new  trial  ordered. 
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[COURT  OF  APPEAL.] 

Rex  V.  Dow. 

Criminal  Law — Armed  robbery — Appeal  from  sentence — First  offence — 

Serious  nature  of  crime — Appeal  dismissed. 

The  accused,  upon  a plea  of  guilty  to  a charp-e  of  armed  robbery,  was 
sentenced  by  a Magistrate  to  seven  years’  imprisonment  in  the 
Kingston  penitentiary.  The  accused  appealed  to  the  Court  of  Appeal 
from  sentence,  contending  that  since  this  was  his  first  offence  he 
ought  to  have  been  sentenced  to  the  reformatory  and  that  his 
sentence  should  be  reduced  because  other  accused  persons  connected 
with  the  crime  were  given  lighter  sentences. 

Held,  by  the  Court  of  Appeal,  that  the  appeal  from  sentence  should 
be  dismissed.  The  crime  committed  was  of  a very  serious  nature  and 
serious  crimes  of  violence  must  be  punished  even  though  they  are 
first  offences.  The  fact  that  others  connected  with  the  crime  may 
have  been  punished  inadequately  affords  no  reason  for  reducing  the 
sentence  imposed  on  the  appellant. 

Observations  by  the  Court  of  Appeal  as  to  the  function  of  a Court  of 
Criminal  Appeal  in  equalizing  sentences. 

An  appeal  by  the  accused  from  sentence. 

May  11th,  1938.  The  appeal  was  heard  by  Middleton^ 
Masten  and  Henderson  JJ.A. 

J.  Sedgwick,  K.C.,  for  the  accused,  appellant,  contended  that 
since  all  three  men  involved  in  the  crime  were  equally  guilty, 
having  planned  it  together  and  shared  in  the  proceeds,  it  was 
manifestly  unfair  for  the  Magistrate  to  give  two  of  the  prin- 
cipals comparatively  light  sentences,  in  which  the  Crown 
acquiesced,  and  at  the  same  time  to  sentence  Dow  to  seven 
years:  Reference  to  Rex  v.  Finlay  (1924),  43  C.C.C.  62.  Such 

an  inequality  of  sentence  is  most  unjust  and  would  tend  to 
destroy  the  confidence  of  the  public  in  the  fairness  of  our  Courts. 
Moreover  since  the  accused  is  young  and  a first  offender,  he 
should  receive  a reformatory  rather  than  a penitentiary  sentence. 

C.  R.  Magone,  for  the  Crown,  respondent,  pointed  out  that 
the  question  of  sentence  was  properly  a matter  for  the  Magis- 
trate who  tried  the  case.  In  view  of  the  seriousness  of  the 
offence,  the  prevalence  of  crime  in  Windsor,  and  other  sur- 
rounding circumstances,  the  term  imposed  was  not  excessive. 

Sedgwick,  K.C.,  in  reply.  The  accused  is  a Canadian  youth, 
not  a foreign  gunman.  An  alleged  crime-wave  in  Windsor  is 
no  reason  for  making  a scapegoat  out  of  him.  Reference  to 
Rex  V.  Withers  (1935),  25  Cr.  App.  R.  53. 

Cur.  adv.  vult. 

May  13th,  1938.  The  judgment  of  the  Court  was  delivered  by 
Middleton  J.A.: — An  appeal  by  the  accused  from  the  sentence 
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imposed  upon  him  upon  his  conviction  on  the  7th  day  of 
January,  1938,  before  D.  M.  Brodie,  Esq.,  Police  Magistrate 
in  and  for  the  City  of  Windsor,  upon  a plea  of  guilty  to  a charge 
of  armed  robbery,  upon  which  he  was  sentenced  to  seven  years’ 
imprisonment  in  the  Kingston  penitentiary.  Mr.  Sedgwick  con- 
tends that  this  being  a first  offence  the  prisoner  ought  to  have 
been  sentenced  to  the  reformatory. 

The  conviction  being  upon  a plea  of  guilty  there  was  no  evi- 
dence taken,  but  the  essential  facts  are  made  plain  by  the  Magis- 
trate’s report  and  other  material  before  the  Court.  Mr.  Sedgwick 
attempted  to  introduce  a newspaper  report  of  the  proceedings  in 
the  Police  Court  and  of  the  offence  said  to  have  been  committed. 
We  unhesitatingly  refused  to  receive  this  as  being  of  any  value 
as  evidence. 

From  the  matters  properly  admitted  as  evidence,  it  appears 
that  Dow,  being  armed  with  a revolver  of  a somewhat  ancient 
type,  held  up  Mr.  Charles  Blanchette,  the  manager  of  a chain 
store  at  Windsor,  and  robbed  him  of  money,  the  property  of 
the  chain  store,  which  he  was  taking  home  with  him.  This 
amounted  to  $93.00.  Dow  now  says  that  the  revolver  was  not 
in  fact  loaded,  but  whether  this  was  so  cannot  be  definitely 
known.  At  the  time  of  the  robbery  it  appeared  to  Blanchette 
that  Dow  was  a lone  robber,  a lone  bandit,  armed.  Dow  signed 
a series  of  statements  in  which  he  admitted  guilt.  He  was  a 
prize  fighter,  and  claims  that  the  result  of  his  prize  fighting  was 
that  he  was  “punch  drunk”  and  did  not  realize  the  nature  of  his 
acts.  The  Magistrate  reports  that  in  his  appearance  before 
him  there  was  nothing  to  suggest  any  particular  mental  weakness. 
The  crime  appeared  to  have  been  thought  out,  well  planned  and 
successful. 

In  one  of  the  later  statements  given  by  Dow  to  the  police,  he 
accused  two  other  men,  Blanchette  (no  relation  of  the  person 
robbed)  and  Elliott  as  being  partners  in  his  crime  and  as  having 
received  shares  of  the  proceeds  thereof.  The  Crown  Attorney, 
it  is  said,  did  not  think  he  could  succeed  in  a prosecution  of  these 
men  for  the  crime.  He  did  not  think  that  any  credit  would  be 
given  to  Dow’s  testimony  against  them.  He,  however,  laid 
charges  against  them  for  receiving  portions  of  the  stolen  money, 
and  upon  this  minor  charge  secured  convictions.  Upon  this 
charge  these  men  pleaded  guilty  and  were  sentenced  to  twelve 
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months  definite  and  six  months  indefinite,  and  eighteen  months 
definite  and  nine  months  indefinite,  respectively. 

The  chief  complaint  by  Dow,  through  his  counsel,  is  that 
these  two  men  were  equally  guilty  with  him  in  truth,  and  that 
he  ought  not  to  have  had  a heavier  punishment  than  they 
received. 

Desirable  as  it  undoubtedly  is  that  there  should  be  uni- 
formity in  sentences  for  similar  crimes,  we  do  not  think  that 
this  uniformity  of  sentence  can  be  brought  about  by  this  Court 
reducing  a sentence  that  is  otherwise  properly  imposed  so  as 
to  make  it  uniform  with  sentences  pronounced  by  the  same  or 
other  Magistrates  for  what  are  assumed  to  be  similar  offences. 
This  Court  cannot  be  governed  by  the  opinion  and  actions  of 
Magistrates.  It  is  our  duty  to  consider  the  nature  of  the  offence 
and  what  is  the  appropriate  punishment,  tempering  justice  with 
mercy  by  considering  matters  bearing  upon  the  particular  in- 
dividual called  upon  to  undergo  the  sentence.  In  this  way  we 
may  hope  indirectly  to  secure  some  degree  of  uniformity  by 
reason  of  Magistrates’  Courts  and  other  Courts  following  the 
example  set  by  us. 

Another  argument  presented  by  Mr.  Sedgwick  was  that  for  a 
first  offence,  irrespective  of  the  nature  of  the  offence,  the  prisoner 
should  receive  a reformatory  rather  than  a penitentiary  sentence. 
Regard,  in  our  view,  must  always  be  had  to  the  nature  of  the 
crime  and  the  punishment  that  is  prescribed  by  the  Code.  An 
armed  robber  is  a potential  murderer.  He  secures  surrender  of 
his  victim  by  reason  of  his  apparent  ability  to  kill.  The  victim 
has  no  means  of  knowing  whether  the  threat  is  merely  an  empty 
threat  and  that  the  revolver  is  unloaded.  He  fears  that  things  are 
as  they  seem  to  be.  The  revolver  or  the  dirk  is  carried  to 
secure  submission.  The  serious  nature  of  the  crime  is  indicated 
by  the  framers  of  the  Code.  Parliament  made  the  armed  robber 
liable  to  life  imprisonment  and  to  be  flogged.  Society  demands 
in  this  way  that  those  who  commit  this  cowardly  crime  should 
be  adequately  punished.  Serious  crimes  of  violence  must  be 
punished  notwithstanding  they  are  first  offences.  Murder,  rape, 
robbery  and  other  crimes  of  violence  cannot  be  excused  upon 
the  ground  of  the  youth  and  inexperience  of  the  offender. 
Here,  the  Magistrate,  while  imposing  a severe  sentence,  imposed 
a much  shorter  term  than  authorized  by  the  Code. 
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From  another  point  of  view  entirely,  I think  the  Magistrate 
acted  wisely  in  imposing  a penitentiary  rather  than  a reforma- 
tory sentence.  Our  reformatories  are  supposed  to  be  places 
where  immature  youths  may  be  sent  because  there  is  some  hope 
and  expectation  of  reform.  A prize  fighter  who  commits  armed 
robbery  would  be  a dangerous  element  to  introduce  into  these 
reformatories.  He  demands  sterner  treatment. 

Here  we  are  asked  to  review  a sentence  imposed  by  a very 
experienced  and  very  capable  Magistrate  who  has  learned  to 
judge  criminals,  not  only  in  this  border  city,  but  in  the  mining 
centres  of  the  North.  He  has  given  this  particular  case,  appar- 
ently, much  study.  He  consulted  the  parents  of  the  man  in 
question  and  investigated  his  home  environment  and  upbringing. 
I can  see  no  reason  for  interfering  with  what  he  has  done.  If  I 
may  say  so,  I greatly  regret  that  the  other  convicts  should 
have  escaped  with  inadequate  punishment,  but  this  affords  no 
reason  for  not  inflicting  adequate  punishment  on  this  man. 

The  appeal  is  therefore  dismissed. 


Appeal  dismissed. 
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[COURT  OF  APPEAL.] 

Mulholland  v.  Holmes. 

Mining — Staking  out  claims — The  Mining  Act,  R.S.O.  1937,  ch.  47,  secs. 
54  and  57 — No.  1 post  located  by  licensee  who  then  departed  for 
o^ce  of  the  mining  recorder  leaving  his  assistants  to  plant  the  other 
posts  and  place  the  lines — Affidavit  filed  by  licensee  on  assumption 
that  remaining  work  had  been  done  by  his  assistants — Whether 
claim  validly  staked. 

A mining  claim  became  open  for  staking  at  twelve  o’clock  noon  upon  a 
certain  day.  A licensee  was  present  upon  the  ground  and  desired 
to  stake  the  claim.  Immediately  on  the  hour  of  twelve  o’clock  noon 
striking,  the  licensee  located  post  No.  1 and  then  departed  for  the 
office  of  the  mining  recorder,  leaving  his  assistants  to  plant  the  other 
posts  and  place  the  lines.  The  licensee  assumed  that  this  further 
work  had  been  done,  made  the  necessary  affidavit  and  secured  the 
recording  of  his  claim. 

Held,  by  the  Court  of  Appeal,  affirming  the  order  of  the  Judge  of  the 
Mining  Court,  that  it  is  not  competent  for  a licensee  to  locate  a mining 
claim  in  the  above  manner.  Secs.  54  and  57  of  The  Mining  Act, 
R.S.O.  1937,  ch.  47,  contemplate  that  the  licensee  shall  at  least  be  pres- 
ent throughout  the  planting  of  the  posts  and  the  cutting  of  the  lines. 
It  is  not  necessary  that  the  licensee  do  the  work  by  his  own  hands 
but  at  least  he  must  be  present  and  authorize  what  is  done. 

Thomas  Mulholland,  in  a dispute  filed  with  the  Mining 
Recorder  at  Haileybury,  alleged  that  Robert  Holmes  had  im- 
properly staked  mining  claim  T.24773  situate  in  Gillies  Limit  in 
the  Temiskaming  Mining  Division. 

The  dispute  was  heard  by  Godson  J.,  Judge  of  the  Mining 
Court  of  Ontario. 

J.  A.  Legris,  K.C.,  for  Thomas  Mulholland,  disputant. 

G.  Mitchell,  K.C.,  for  Robert  Holmes,  defendant. 

January  18th,  1938.  Godson  J.: — Thomas  Mulholland  in  his 
dispute  filed  sets  up  that  Robert  Holmes  improperly  staked 
mining  claim  T.24773  and  alleges  as  his  reasons  therefor,  as 
follows:  “My  reasons  for  disputing  the  recording  are  as  follows: 

Robert  Holmes  placed  No.  1 post  along  with  me  at  12:01.  I 
proceeded  to  cut  lines  and  completed  the  staking  of  the  claim 
and  Robert  Holmes  after  placing  No.  1 post  at  12:01  left  the 
claim,  failed  to  complete  the  staking  of  the  claim;  therefore  I 
am  entitled  to  be  recorded  on  this  location.”  This  claim  became 
open  for  staking  at  12  noon  on  the  21st  of  June,  1937.  Both 
the  disputant  Mulholland  and  the  defendant  Holmes  knew  the 
situation  of  the  claim  and  had  made  preparatory  measures  to 
facilitate  their  respective  stakings  on  the  stroke  of  12:00.  We 
have  then  two  active  contenders  for  the  same  claim  and  their 
method  and  manner  of  staking  must  be  closely  considered. 
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Holmes  became  of  record  for  his  staking  at  12:20.  He 
travelled  71/2  miles  by  motor  to  the  recording  office,  completed 
his  application  and  was  on  record  in  the  recording  office  less 
than  twenty  minutes  after  he  had  placed  his  No.  1 post  which 
was  inscribed  as  having  been  erected  at  12:01.  It  took  Mulhol- 
land twenty-nine  minutes  to  stake  and  fifteen  minutes  to  drive 
from  the  claims  to  the  recording  office. 

Unexplained,  it  would  at  once  be  pronounced  that  Holmes 
could  not  have  staked  a claim  one  minute  after  twelve,  tra- 
velled 7 Vi  miles  and  become  of  record  at  twenty  minutes  there- 
after. The  explanation  is  that  it  was  an  organized  staking  through 
assistants  placed  at  the  situation  of  the  Nos.  2,  3 and  4 posts. 
Holmes’  individual  effort  was  the  placing  of  his  No.  1 post.  A 
Mr.  Wilson  and  his  son  were  employed  to  plant  the  No.  3 and 
No.  4 posts,  and  the  duty  of  one  Sutherland  was  to  place  the 
No.  2 post.  This  was  the  strategy  arranged  by  Holmes.  Suth- 
erland left  his  position  at  No.  2 around  12:00  and  went  to  the 
situation  of  the  No.  1,  v/here  he  met  Holmes,  and  they  both  im- 
mediately left  for  the  recording  office.  Whether  Wilson  and 
his  son  had  erected  the  Nos.  3 and  4 posts  was  unknown  to 
Holmes  when  he  left  the  claim  and  subsequently  recorded. 
Neither  was  he  informed,  nor  had  he  made  a personal  inspec- 
tion to  inform  himself  that  the  lines  had  been  blazed  and  other- 
wise as  the  Act  requires  to  constitute  a substantial  staking  of 
the  claim. 

Mulholland  stated  that,  immediately  on  hearing  the  noon- 
day whistle  of  a mine  in  the  vicinity,  and  his  watch  confirming 
the  fact,  he  planted  his  No.  1 post.  When  Mulholland  left  to 
proceed  to  No.  2,  Holmes  was  standing  at  his  No.  1 post.  B. 
Caverley  was  assisting  Mulholland  in  his  staking  and  was  placed 
at  the  situation  of  the  No.  3 post.  At  11:25,  he  was  at  this 
angle  of  the  claim  and  saw  someone  had  taken  down  a survey 
post  and  placed  a post  there  for  Holmes  marked  No.  3.  Caverley 
then  sought  Wilson  and  informed  him  of  the  fact.  On  his  re- 
turn to  No.  3,  he  found  that  Wilson  had  taken  down  the  post 
he  had  planted  and  replaced  the  survey  post.  His  evidence  is 
that  Wilson  left  the  claim  at  three  minutes  to  twelve  to  go  to 
another  claim. 

William  Mulholland,  a son  of  the  disputant,  was  standing 
at  No.  2 to  keep  an  eye  on  what  might  transpire.  Sutherland 
was  sitting  beside  him  shortly  after  12:00  and  when  the 
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whistle  blew,  Sutherland  threw  on  the  ground  the  No.  2 post 
which  he  was  instructed  to  erect  for  Holmes.  Holmes  deposed 
he  put  up  his  No.  1 two  minutes  to  twelve  and  that  Mulhol- 
land’s  No.  1 was  not  placed  in  the  ground.  He  admits  he  did 
not  go  around  the  claim  to  ascertain  if  Wilson  and  his  son  had 
done  as  instructed. 

The  question  of  priority  of  staking  arises  Inf  erentially.  Holmes 
says  Mulholland’s  post  was  up  two  minutes  to  twelve  and 
Mulholland  insists  Holmes  had  not  put  his  No.  1 up  when  he, 
Mulholland,  had  planted  his  and  was  on  his  way  to  No.  2.  The 
fraction  of  time  is  not  important  in  this  case.  If  Mulholland 
and  Holmes  both  erected  their  No.  1 post,  then  their  acts  were 
separated  only  by  a small  margin  of  time.  If  Holmes  put  his 
post  up  before  12:00,  his  act  gave  him  no  priority  and  pos- 
sibly invalidated  his  staking,  as  the  claim  was  not  open  until 
12  noon.  I am  concerned  with  the  method  and  manner  of 
staking.  That  is  the  issue  here.  Could  Holmes  delegate  his  per- 
sonal duty  as  a sworn  staker  as  he  did?  Was  he  fortified  with 
the  necessary  facts  to  permit  him  honestly  to  make  the  affidavit 
attached  to  his  application  and  which  he  deposed  to?  These 
are  the  pertinent  facts  which  arise  out  of  this  race  to  stake  and 
record. 

Holmes  is  a prospector  of  many  years.  He  saw  no  offence  in 
his  act.  Mulholland  has  also  had  many  years’  experience  as  a 
staker,  and  his  effort  was  to  comply  with  the  requirements  of 
The  Mining  Act  as  he  understood  it.  He  was  assisted  in  his 
staking,  but  he  travelled  the  lines  of  the  claims,  planted,  or 
caused  to  be  erected  posts,  and  made  or  observed  the  blazes 
which  were  not  many  as  the  lines  were  discernible.  All  of 
these  acts  preceded  his  journey  to  the  recording  office  to  record 
his  staking.  In  this  manner  he  had  conditioned  himself  to  take 
the  affidavit  of  staking. 

Section  54  of  The  Mining  Act,  R.S.O.  1937,  ch.  47,  stipulates 
how  a claim  shall  be  staked.  It  does  not  in  express  language 
say  that  each  act  in  the  chain  of  staking  must  be  the  personal 
act  of  the  one  who  applies  to  record  as  the  staker,  but  its 
implication,  read  with  other  sections  of  the  Act,  clearly  indicates 
that  what  was  done  by  Holmes  and  caused  to  be  done  by  him, 
was  not  a compliance  with  the  act  of  staking.  Times  have 
changed  since  sec.  54  was  enacted,  but  the  principle  that  under- 
lies it  maintains.  Formerly  a licensee  was  content  to  make  a 
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discovery  and  stake  a claim;  to-day  he  seeks  to  stake  a group 
regardless  of  a discovery,  depending  upon  favourable  geology 
or  the  activities  of  an  operator  in  the  immediate  vicinity. 

Speed  supplants  accuracy  of  staking,  and  a degeneration  of 
the  fundamentals  underlying  the  spirit  and  intent  of  the  Act 
ensues.  Peruse  the  atndavit  of  staking  which  is  a condition 
precedent  to  recording.  It  says  in  part:  “That  on  the  . . . day 
of  ...  19  ...  at  the  hour  of  . . . o’clock  1 staked  out  . . .” 
It,  in  effect,  requires  the  staker  to  be  specific  in  the  date,  the 
time  of  staking  and  the  plan  or  sketch  of  the  claim  staked.  Sub- 
sec. 3 of  sec.  57  of  R.S.O.  1937,  ch.  47,  requires  the  staker  to 
depose  that  at  the  time  of  staking  there  was  nothing  to  indicate 
that  the  claim  was  not  open  for  staking.  Holmes  was  not  in  a 
position  to  depose  to  subsec.  3.  What  he  saw  before  the  12th  of 
June  was  not  what  he  might  have  seen  on  the  day  of  staking. 
His  sketch  would  presumably  be  drawn  after  the  staking.  As 
he  did  not  leave  the  No.  1 post,  he  could  not  say  his  sketch 
was  in  accordance  with  the  actual  acts  of  staking,  nor  could  he 
depose  as  he  did  that  he  staked  the  claim  on  the  12th  of  June. 
It  is  to  be  observed  that  the  words,  “I  staked”,  are  used  in  the 
affidavit.  Holmes  did  not  stake;  he  partially  staked,  and  was 
in  ignorance  as  to  whether  his  nominees  performed  their  assigned 
duties.  Even  if  they  had,  it  was  his  duty  to  have  traversed  the 
claim  and  acquainted  himself  with  the  actual  and  evident  acts 
of  staking.  The  affidavit  he  took  was  untrue,  but  not  intentionally 
so.  If  it  had  been  a fact  that  what  was  done,  in  addition  to  what 
Holmes  himself  had  done,  could  be  said  to  have  been  a sub- 
stantial staking,  the  affidavit  nevertheless  was  improperly  sworn 
to.  The  fact  is  the  joint  efforts  of  Holmes  and  his  associates  did 
not  constitute  a substantial  compliance  with  the  Act. 

In  Re  McNeil  and  Plotke  (1907),  1 M.C.C.  144,  at  p.  146, 
the  late  Mining  Commissioner  Mr.  Price  said:  “From  a perusal  of 
secs.  84,  132,  133,  156  and  157,  and  the  forms  therein  referred 
to,  it  is  very  clear  that  it  is  only  the  person  who  actually  stakes 
the  property  upon  the  ground  or  who  at  least  personally  super- 
intends the  staking  that  is  intended  and  authorized  or  in  any 
way  justified  in  making  an  affidavit  of  discovery  and  staking.” 
I made  similar  observations  in  the  case  of  Ledyard  v.  Powers  and 
Abode  (1913),  2 M.C.C.  60  (Godson).  See  also  the  unreported 
case  of  McGill  and  Brookbank  (April,  1931).  If  the  practice 
adopted  by  Holmes  prevailed,  perjury  would  become  rampant 


280 


Ontario  Reports. 


[1938] 


and  the  basic  principles  of  the  Act,  which  have  withstood  time 
and  change,  would  disintegrate.  It  would  be  a fruitful  source 
of  litigation  and  not  to  be  condoned. 

Holmes  said  Mulholland  did  not  erect  his  No.  4 post.  I 
believe  Sutherland,  his  assistant,  confirmed  this.  Mulholland 
said  he  placed  all  his  posts.  It  is  not  probable  that  Mulholland, 
who  knows  how  to  stake  a claim,  and  knowing  it  was  a contest 
of  accuracy  of  staking  with  Holmes,  a known  contender,  would 
be  so  stupid  or  careless  to  omit  planting  his  No.  4 post.  Caverley 
says  he  went  to  all  the  posts.  Holmes’  No.  4 had  been  thrown 
down,  not  erected,  and  Wilson  said  when  leaving  the  claim  at 
three  minutes  to  twelve,  that  “he  did  not  want  to  get  into  any 
mix-up”.  When  Holmes  left  the  claim  he  was  not  aware  what 
Mulholland  had  done,  as  he  had  not  left  the  situation  of  his 
No.  1 and  Sutherland  had  not  travelled  past  the  No.  2 post. 

What  Holmes  saw  in  the  afternoon  of  that  day  is  not  (even 
if  a fact)  positive  evidence  that  Mulholland  had  not  put  up  a 
No.  4 post.  He  might  not  have  seen  it,  or  it  may  have  been 
removed  by  someone  for  ulterior  purposes.  The  next  day  he  did 
see  it,  he  states,  standing  behind  his  No.  4.  The  statement  of 
Holmes  was  not  rebutted,  which,  in  my  opinion,  was  not  neces- 
sary. The  onus  is  upon  Holmes  to  satisfy  me  that  Mulholland 
did  not,  in  his  staking,  substantially  comply  with  the  Act.  My 
view  is  he  has  failed  to  do  so. 

I order  that  the  dispute  filed  by  Thomas  Mulholland  against 
mining  claim  T.24773  situate  in  Gillies  Limit,  in  the  Temiskaming 
Mining  Division  and  of  record  in  the  name  of  Robert  Holmes, 
be  and  the  same  is  hereby  allowed. 

And  I further  order  that  the  said  mining  Claim  T.24773  be 
and  the  same  is  hereby  cancelled. 

And  I further  order  that  the  application  of  Thomas  Mulhol- 
land, dated  the  29th  day  of  June,  1937,  if  in  form  satisfactory 
to  the  mining  recorder,  be  placed  on  record. 

I reserve  the  question  of  costs. 

I direct  that  this  decision,  together  with  all  exhibits  and 
papers  filed  upon  the  trial,  be  filed  in  the  office  of  the  mining 
recorder  of  the  Temiskaming  Mining  Division,  at  Haileybury, 
Ontario. 

Robert  Holmes,  defendant,  appealed  to  the  Court  of  Appeal 
from  the  judgment  of  Godson  J. 
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April  12th,  1938.  The  appeal  was  heard  by  Middleton^ 
Fisher  and  Henderson  JJ.A. 

G.  Mitchell,  K.C.,  for  Robert  Holmes,  appellant. 

J.  A.  Legris,  K.C.,  for  Thomas  Mulholland,  respondent. 

April  12th,  1938.  The  judgment  of  the  Court  was  delivered  by 
Middleton  J.A.: — An  appeal  by  the  defendant  from  a judgment 
of  the  Honourable  Mr.  Justice  Godson,  Judge  of  the  Mining  Court, 
dated  the  18th  day  of  January,  1938,  by  which  he  cancelled  the 
mining  claim  recorded  in  the  name  of  Robert  Holmes,  and  allowed 
a claim  to  be  recorded  by  Thomas  Mulholland. 

In  this  case  the  mining  district  was  opened  for  location  at 
twelve  o’clock  noon  upon  a certain  day.  Holmes  was  present 
upon  the  ground  and  desired  to  locate  the  claim  in  question. 
Mulholland  was  also  present.  Each  was  accompanied  by  an 
assistant  or  assistants.  Immediately  on  the  hour  striking.  Holmes 
located  post  No.  1 and  then  departed  for  the  office  of  the  mining 
recorder,  leaving  his  assistants  to  plant  the  other  posts  and 
place  the  lines.  He  assumed  that  this  work  was  done,  made 
the  necessary  affidavits  and  secured  the  recording  of  his  claim. 
We  do  not  think  that  it  is  competent  for  one  to  so  locate  a 
mining  claim.  It  is  contemplated  that  the  claimant  shall  at  least 
be  present  throughout  the  planting  of  the  posts  and  the  cutting 
of  the  lines.  He  does  not  need  to  do  the  work  by  his  own  hands, 
but  at  least  he  must  be  present  and  authorize  what  is  done. 

We  think  the  learned  Mining  Judge  correctly  interpreted  the 
statute  and  this  appeal  fails  and  is  dismissed  with  costs. 


Appeal  dismissed  with  costs. 
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[COURT  OF  APPEAL.] 

Re  Flood  and  Monargo  Mines  Ltd. 

Mining — Interpretation  of  sec.  19  of  The  Mining  Tax  Act,  R.S.O.  1937, 
ch.  28— Payment  of  tax  hy  a co-owner — Right  of  co-owner  who  has 
paid  tax  to  call  upon  other  co-owners  to  contribute — Divesting  of 
interest  of  defaulting  co-owner  by  order  of  Court — Application  of 
this  section  to  situation  between  company  and  its  shareholders 
considered. 

By  sec.  19  of  The  Mining  Tax  Act,  R.S.O.  1937,  ch.  28,  it  is  provided 
that  where  lands  liable  to  acreage  tax  under  the  Act  are  held  by  two 
or  more  co-owners  and  the  whole  of  the  taxes  have  been  paid  by 
one  or  more  of  such  co-owners  and  the  other  co-owner  or  co-owners 
has  or  have  neglected  or  refused  to  pay  his  or  their  proportion  of 
such  taxes  for  a period  of  four  years,  the  Mining  Court,  upon  the 
application  of  the  co-owner  or  co-owners  who  have  paid  such  taxes, 
may  make  an  order  requiring  the  delinquent  co-owner  or  co-owners 
to  pay  within  three  months  from  the  date  of  such  order  their  proper 
proportion  of  such  taxes  to  the  co-owner  or  co-owners  who  have  paid 
them,  together  with  interest  at  the  rate  of  10  per  cent,  per  annum, 
compounded  yearly,  and  costs.  This  order  is  to  be  served  and  if  the 
co-owner  in  default  does  not  pay  in  accordance  therewith,  the  Court 
may  vest  the  interest  of  the  delinquent  co-owner  in  the  co-owner  who 
has  paid. 

By  subsection  3 of  sec.  19  it  is  provided  that  in  this  section  “co-owner” 
or  “co-owners”  shall  include  “co-lessee”  or  “co-lessees”  and  “incor- 
porated company  and  shareholder  or  shareholders  therein”  and  in 
the  case  of  a company  the  order  shall  be  directed  to  the  company. 
Held,  by  the  Court  of  Appeal  that  subsec.  3 of  sec.  19  is  based  on  funda- 
mental misconception  in  that,  where  lands  are  owned  by  a company, 
such  ownership  can  not  be  described  as  a co-ownership  existing  be- 
tween the  company  on  the  one  hand  and  its  shareholders  on  the 
other.  It  is  the  duty  of  a Court  to  interpret  legislation  if  interpre- 
tation is  possible  but  it  is  not  the  duty  of  the  Court  entirely  to  rewrite 
an  unworkable  statute.  Hence,  an  order  of  the  Judge  of  the  Mining 
Court  purporting  to  vest  certain  mining  claims  formerly  owned  by  a 
company  in  a shareholder  who  had  paid  the  acreage  tax  was  vacated 
by  the  Court  of  Appeal. 

An  application  by  A.  J.  Flood  under  sec.  19  of  The  Mining 
Tax  Act,  R.S.O.  1937,  ch.  28,  for  a vesting  order. 

The  application  was  heard  by  Godson  J.,  Judge  of  the 
Mining  Court  of  Ontario. 

J.  P.  Manley,  K.C.,  for  A.  J.  Flood. 

E.  R.  Read,  K.C.,  for  Fred  Page  Higgins,  trustee  of  estate 
of  Stobie-Forlong  Assets  Ltd.,  a shareholder  of  Monargo  Mines 
Ltd. 

December  28th,  1937.  Godson  J.: — This  is  an  application 
under  sec.  19  of  The  Mining  Tax  Act,  R.S.O.  1937,  ch.  28,  made 
by  A.  J.  Flood,  a shareholder  of  Monargo  Mines  Limited,  for 
an  order  vesting  the  interest  of  the  company  in  the  above  lands 
in  the  applicant,  for  failure  on  the  part  of  the  company  to  make 
payment  of  the  acreage  tax  due  upon  the  said  lands  and  paid 
by  the  applicant  for,  and  inclusive  of,  the  years  1927  to  1936. 


Re  Flood  and  Monargo  Mines  Ltd. 
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An  order  issued  out  of  this  Court  dated  the  18th  day  of 
August,  1937,  addressed  to  Monargo  Mines  Limited  and  H.  M. 
Weller,  president,  calling  upon  the  company  or  its  officers  to 
make  payment  of  the  taxes  paid  by  the  applicant.  Flood,  or  show 
cause  why  such  payment  should  not  be  made.  Neither  has 
been  done. 

Subsec.  3 of  sec.  19  of  The  Mining  Tax  Act  provides  that 
“co-owner”  shall  include  a “shareholder  or  shareholders”  of 
an  incorporated  company,  which  is  the  fact  herein.  On  the  last 
day  of  the  return  of  the  order  of  the  18th  of  August,  1937,  Fred 
Page  Higgins,  trustee  in  bankruptcy  of  Stobie-Forlong  Assets, 
Limited,  and  holder  of  a large  block  of  shares  in  Monargo  Mines 
Limited,  made  tender  to  the  Court,  through  his  solicitor,  of 
the  amount  paid  by  Mr.  Flood,  being  taxes  and  arrears,  and 
desired  to  intervene  as  a shareholder  and  for  protection  of  his 
stock.  It  is  in  evidence  that  an  official  in  Mr.  Higgins’  office, 
when  approached  by  Mr.  Flood,  stated  that  the  trustee  was  not 
interested  and  would  not  pay  the  taxes.  This  was  subsequent 
to  June  of  1936  or  1937.  Since  then  Mr.  Higgins  has  changed 
his  mind  and  caused  the  tender  to  be  made.  He  is  willing  to 
join  with  Mr.  Flood  and  accept  an  undivided  one-half  interest 
and  pay  one-half  of  the  taxes;  or  pay  the  taxes  in  full  and  have 
directions  made  by  the  Court  that  all  shareholders  are  to  be  put 
on  notice  and  given  three  months  in  which  to  pay  their  share 
pro  rata  of  the  taxes  so  paid.  Each  shareholder  so  paying  will 
then  become  a co-owner  if  an  order  issues  taking  title  away 
from  the  Monargo  Mines  Limited. 

Recently  a meeting  of  Monargo  Mines  Limited  was  held  at 
the  call  of  the  president,  and  no  instructions  were  given  to  the 
trustee  in  bankruptcy  to  redeem  on  behalf  of  the  company. 

The  issue  then  is:  did  the  trustee  in  bankruptcy  by  his  refusal, 
made  some  time  ago,  to  repay  the  taxes  or  make  payment  of 
any  part  of  it,  estop  himself  from  making  the  tender  which 
was  made  on  or  about  the  30th  of  November  last?  Mr.  Flood 
states  that  if  he  had  not  been  so  advised,  he  would  not  have 
made  the  payment  and  would  have  waited  until  the  forfeiture 
occurred  and  would  have  endeavoured  to  restake  the  claims. 
If  the  trustee  is  not  so  estopped,  then  has  he  a right  to  come 
in  on  the  application  of  Flood  and  make  payment  of  part  or 
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the  whole  of  the  taxes  and  in  what  proportions,  if  an  order 
issues,  should  the  interests  be  fixed? 

It  was  Flood’s  privilege  as  a shareholder  to  make  payment 
of  the  arrears  of  taxes  owing  by  the  company  and  he  did  so. 
He  then  applied  to  this  Court  for  an  order  calling  on  the  com- 
pany to  repay  him  or  suffer  loss  of  rights.  The  only  person 
or  party  who  could  circumvent  Flood  would  be  the  Monargo 
Mines  Limited  by  tendering  the  amount  paid  by  Flood  and  other 
sums  pursuant  to  the  order  which  issued  on  the  18th  of  August, 
1937.  This  has  not  been  done  nor  has  cause  been  shown  by 
the  company.  The  tendered  payment  made  into  Court  by  the 
Stobie-Forlong  Assets,  Limited,  is  belated  and  sets  up  a com- 
petitive right  (which  I cannot  entertain)  with  Mr.  Flood  a 
shareholder,  who  only  has  a status  as  such  on  this  application. 

The  application  of  Stobie-Forlong  Assets  Limited  is  dismissed, 
and  the  application  of  A.  J.  Flood  is  allowed. 

I direct  that  this  decision,  together  with  all  exhibits  and 
papers  filed  upon  the  matter,  be  filed  in  the  office  of  the  Deputy 
Minister  of  Mines,  Parliament  Buildings,  Toronto,  Ontario. 

Fred  Page  Higgins  appealed  to  the  Court  of  Appeal  from 
the  order  of  Godson  J. 

April  7th,  1938.  The  appeal  was  heard  by  Middleton^  Fisher 
and  Henderson  JJ.A. 

E.  R.  Read,  K.C.,  for  Fred  Page  Higgins,  appellant. 

J.  P.  Manley,  K.C.,  for  A.  J.  Flood,  respondent. 

April  12th,  1938.  The  judgment  of  the  Court  was  delivered 
by  Middleton  J.A.: — An  appeal  by  Fred  Page  Higgins,  trustee 
of  the  property  of  Stobie-Forlong  Assets  Limited,  a shareholder 
in  the  Monargo  Mines  Limited,  from  the  order  made  by  Godson 
J.,  Judge  of  the  Mining  Court  of  Ontario,  on  the  6th  day  of 
January,  1938,  whereby  he  dismissed  an  application  of  the  said 
Higgins  for  a vesting  order  vesting  certain  mining  claims  owned 
by  Monargo  Mines  Limited  in  the  applicant,  and  directed  that 
the  said  mining  lands  should  be  vested  in  one  A.  J.  Flood. 

The  whole  trouble  arises  out  of  an  attempt  by  the  Judge  of 
the  Mining  Court  to  construe  a certain  section  of  The  Mining 
Tax  Act,  R.S.O.  1937,  ch.  28.  I refer  throughout  to  this  con- 
solidation as  it  is  a convenient  compilation  of  all  statutory  pro- 
visions and  is  unchanged  from  the  statute  actually  in  force  at 
the  time. 
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By  sec.  19(1)  of  this  statute  it  is  provided  that  where  lands 
liable  to  acreage  tax  under  sec.  14  '‘are  held  by  two  or  more 
co-owners”  and  the  whole  of  the  taxes  have  been  paid  by  one 
or  more  of  such  co-owners,  and  the  other  co-owner  has  neglected 
to  pay  his  proportion,  the  Mining  Court  may,  upon  application 
of  the  co-owner  who  has  paid,  call  upon  the  co-owner  who  has 
not  paid  to  make  payment  within  three  months  of  his  share 
together  with  interest  at  the  rate  of  10  per  cent,  compounded 
yearly,  and  such  costs  as  may  be  allowed.  This  order  is  to  be 
served,  and  if  the  co-owner  in  default  does  not  pay  in  accordance 
therewith,  the  Court  may  vest  the  interest  of  the  delinquent 
co-owner  in  the  co-owner  who  has  paid. 

This  statute  so  far  creates  no  difficulty.  The  difficulty  arises 
from  sec.  19(3)  which  provides  that:  “In  this  section  ‘co- 

owner’ or  ‘co-owners’  shall  include  ‘co-lessee’  or  ‘co-lessees’  and 
‘incorporated  company  and  shareholder  or  shareholders  therein’ 
and  in  the  case  of  a company,  the  order  shall  be  directed  to  the 
company.” 

When  one  attempts  to  read  this  definition  into  the  other- 
wise sensible  provisions  of  sec.  19,  the  difficulty  becomes  very 
apparent.  Attempting  to  do  so,  and  only  intending  to  incor- 
porate the  provision  relating  to  a company,  this  main  section 
then  reads: 

“Where  lands  liable  to  acreage  tax  under  section  14  are 
held  by  two  or  more  incorporated  company  and  shareholder  or 
shareholders  therein,  and  the  whole  of  the  taxes  have  been 
paid  by  one  or  more  of  such  incorporated  company  and  share- 
holder or  shareholders  therein,  and  the  other  incorporated  com- 
pany or  shareholder  or  shareholders  therein  have  neglected  or 
refused  to  pay  his  or  their  proportion  of  such  taxes  for  a period 
of  four  years,  the  Mining  Court,  upon  the  application  of  the 
incorporated  company  and  shareholder  or  shareholders  therein 
who  have  paid  such  taxes,  may  make  an  order  requiring  the 
delinquent  incorporated  company  or  shareholder  or  shareholders 
therein  to  pay”,  etc. 

One  may  well  form  some  kind  of  idea  of  what  the  Legis- 
lature was  intending  to  get  at;  but  it  certainly  has  failed  in 
this  case  to  express  its  intention. 

There  is  a fundamental  misconception.  Where  lands  are 
owned  by  a company,  that  ownership  cannot  be  described  as  a 
co-ownership  existing  between  the  company  on  the  one  hand 


286 


Ontario  Reports. 


[1938] 


and  its  shareholders  on  the  other.  It  would  be  possible,  if  one 
abandoned  all  ideas  as  to  the  nature  of  ownership  by  a company, 
to  regard  it  as  a kind  of  partnership  and  the  shareholders  as 
co-owners,  but  this  statute  seems  to  regard  the  shareholders  as 
being  co-owners  with  the  company. 

It  is  the  business  of  the  Court  to  interpret  legislation  that 
has  been  enacted  if  it  is  possible.  It  is  not  the  duty  of  the 
Court  entirely  to  rewrite  an  unworkable  statute.  It  might  well 
be  provided  by  legislation  that,  where  an  incorporated  company 
is  the  owner  of  a mining  location  and  when  the  company  is  with- 
out funds,  the  shareholders  may  be  called  upon  to  contribute 
to  the  payment  of  the  tax  in  question,  and  in  default  of  so  doing, 
may  be  foreclosed  of  all  their  rights  as  shareholders;  but  it  is 
impossible  for  a Court  so  to  interpret  this  section. 

What  has  happened  here  is  that  the  company  has  made 
default  in  payment  of  the  acreage  tax  in  question.  Higgins 
holds  more  than  half  the  stock  of  the  company.  Flood  holds 
less  than  half.  Others,  a large  number,  hold  some  shares. 
Flood,  desiring  to  acquire  sole  ownership  of  the  location,  has 
paid  the  taxes.  He  applies  then  to  foreclose  the  company. 
Higgins  has  tendered  a sum,  which  he  claims  is  sufficient  to  repay 
the  money  advanced  by  Flood,  and  is  willing  to  repay  any  short- 
age. He  is  willing  to  divide  the  lands  in  proportion  to  the  stock 
holdings  as  between  Flood  and  himself,  but  Flood  claims  by 
reason  of  his  prior  payment  a prior  right,  and  this  right  claimed 
by  Flood  has  been  given  effect  to. 

I think  the  order  made  by  the  learned  trial  Judge  is  not 
warranted  by  the  provisions  of  the  statute,  and  it  should  be  set 
aside  and  vacated.  The  costs  of  the  proceedings  should,  I think, 
be  paid  by  Flood  to  Higgins  here  and  below. 

Appeal  allowed  with  costs. 
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[COURT  OF  APPEAL.] 

Re  Near. 

Wills — Powers  of  appointment — Interpretation — Precatory  language — 
Exercise  of  power  of  appointment  with  expression  of  desire  that 
moneys  appointed  he  used  for  purchase  of  annuities  for  appointees 
— Whether  obligation  imposed  on  executors  to  purchase  annuities — 
Whether  power  conferred  on  executors  to  purchase  annuities. 

By  the  will  of  the  testator  his  executors  were  directed  to  set  aside  and 
keep  invested  one-half  of  the  residue  of  his  estate  and  to  pay  to  his 
wife  during  her  lifetime  the  net  income  derived  therefrom  and  the 
testator  directed  that  on  the  death  of  his  wife  the  one-half  of  the 
residue  “be  divided  among  the  blood  relations  of  my  wife  and/or 
myself  and/or  religious,  charitable  and  educational  institutions  as 
she  might  by  her  will  direct”.  The  testator  died  before  his  wife  and 
she,  by  her  last  will,  directed  her  executors  “to  pay  to  Alice  Mary 
Crawford,  Eleanor  Crawford  and  Dorothy  Jean  Crawford,  children 
of  my  nephew  William  Crawford,  the  sum  of  $100,000.00  each  and  it 
is  my  desire  that  these  moneys  should  be  used  in  the  purchase  of 
suitable  annuities  for  the  said  Alice  Mary  Crawford,  Eleanor  Crawford 
and  Dorothy  Jean  Crawford.” 

On  this  application  the  executors  of  the  estates  of  both  the  husband 
and  wife  asked  the  opinion  of  the  Court  as  to  the  legal  effect  of  the 
clause  in  the  wife’s  will  that  it  was  her  desire  that  the  moneys  payable 
to  the  infants  be  used  in  the  purchase  of  suitable  annuities  for  the 
infants. 

Held,  by  the  Court  of  Appeal,  affirming  the  order  of  McTague  J.,  that 
the  provision  in  the  wife’s  will  as  to  the  purchase  of  suitable  annuities 
is  not  a condition  attached  to  the  gift  to  the  children;  the  provision 
is  purely  precatory  and  merely  an  expression  of  the  wife’s  desire.  The 
executors  have  no  legal  power  or  duty  to  purchase  the  annuities,  and 
the  gift  to  the  children  cannot  be  in  any  way  affected  by  or  defeated 
by  any  action  or  inaction  of  the  executors.  The  precatory  provision 
is  of  no  legal  effect  whatsoever. 

A MOTION  by  the  executors  of  the  estates  of  William  Wallace 
Near  and  Susan  S.  Near,  both  deceased,  for  the  advice  of  the 
Court  as  to  a question  which  had  arisen  in  connection  with  the 
administration  of  the  estates. 

The  motion  was  heard  by  McTague  J.  in  Weekly  Court  at 
Toronto. 

J.  Shirley  Denison,  K.C.,  for  the  executors  of  both  estates. 

P.  D.  Wilson,  K.C.,  Official  Guardian,  for  the  infants  Alice 
Mary  Crawford,  Eleanor  Crawford  and  Dorothy  Jean  Crawford. 

February  9th,  1938.  McTague  J.: — William  Wallace  Near 
died  on  the  12th  day  of  July,  1935,  leaving  a will  dated  the  5th 
day  of  November,  1934.  Part  of  paragraph  4 reads  as  follows: 
“To  set  aside  and  keep  invested  one-half  of  the  remaining 
residue  of  my  estate  and  to  pay  to  my  wife  Susan  Near  during 
her  lifetime  the  net  income  derived  therefrom.  On  the  death 
of  my  wife  the  said  one-half  of  the  remaining  residue  of  my  estate 
shall  be  divided  among  the  blood  relatives  of  my  wife  and/or 
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myself  and/or  religious,  charitable  and  educational  institutions 
in  the  Province  of  Ontario,  or  some  one  or  more  of  them  as  by 
her  last  Will  and  Testament  my  wife  may  direct.” 

Susan  S.  Near  died  on  the  16th  day  of  November,  1936,  leav- 
ing a will  dated  the  1st  day  of  June,  1936.  Clause  4 of  her  will 
purports  to  be  an  exercise  of  the  limited  power  of  appointment 
given  by  the  will  of  William  Wallace  Near  already  referred  to. 
No  question  is  raised  as  to  the  validity  of  the  general  exercise  of 
the  power,  but  the  advice  of  the  Court  is  sought  in  respect  to  the 
interpretation  to  be  placed  upon  one  of  the  subclauses,  4(z6),  as 
follows : 

“To  pay  to  Alice  Mary  Crawford,  Eleanor  Crawford  and 
Dorothy  Jean  Crawford,  children  of  my  said  nephew  William 
Crawford,  the  sum  of  One  Plundred  Thousand  Dollars  ($100,- 
000,00)  each  and  it  is  my  desire  that  these  moneys  should  be 
used  in  the  purchase  of  suitable  Annuities  for  the  said  Alice 
Mary  Crawford,  Eleanor  Crawford  and  Dorothy  Jean  Crawford.” 

The  questions  asked  the  Court  are : 

(1)  Whether  that  part  of  paragraph  4,  clause  (z6),  of  the 
will  of  Susan  S.  Near  as  follows:  “and  it  is  my  desire  that  these 
moneys  should  be  used  in  the  purchase  of  suitable  Annuities  for 
the  said  Alice  Mary  Crawford,  Eleanor  Crawford  and  Dorothy 
Jean  Crawford”  has  the  effect  of  a direction  empowering  the 
executors  and  trustees  of  the  will  of  William  Wallace  Near  to 
purchase  suitable  annuities  for  Alice  Mary  Crawford,  Eleanor 
Crawford  and  Dorothy  Jean  Crawford. 

(2)  Whether  the  annuities  arranged  for  and  described  and 
exhibited  in  the  affidavits  filed  on  this  motion  are  suitable  annui- 
ties for  the  beneficiaries  therein  named  within  the  meaning  of 
the  will  of  Susan  S.  Near  aforesaid. 

I think  that  if  clause  4 (z6)  were  simply  a bequest  by  Susan 
S.  Near  from  her  own  estate  the  words  concerning  which  the 
first  question  is  asked  could  not  be  placed  on  any  higher  basis 
than  as  indicating  something  in  the  nature  of  a precatory  trust. 
But  since  Susan  S.  Near  was  in  fact  exercising  a power  of  appoint- 
ment over  a portion  of  her  husband’s  estate,  her  intention  must 
be  imported  in  a sense  into  the  will  of  William  Wallace  Near. 
On  this  principle,  Mr.  Denison  argues  that  the  words  then  have 
the  effect  of  a definite  direction  and  cannot  be  said  to  indicate 
merely  something  in  the  nature  of  a precatory  trust  when  so 
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transposed.  I confess  I am  unable  to  follow  the  argument.  The 
direct  words  of  the  appointor,  in  my  view,  cannot,  by  proxy,  be 
given  a different  meaning  from  their  natural  one.  The  will  of 
Susan  S.  Near  is  a carefully  drawn  one.  In  exercising  the  power, 
she  uses  carefully  selected  expressions  throughout  to  which  ordin- 
ary legal  effect  must  be  given,  such  as  ‘'appoint  and  bequeath” 
“pay”  and  “direct”.  Only  in  this  one  sub-paragraph  is  the  expres- 
sion “it  is  my  desire”  used.  To  put  the  interpretation  sought  by  the 
executors  on  the  words  would  be  to  construe  them  as  authorizing 
a trust  to  be  set  up  by  the  executors.  There  is  not  even  a hint 
of  such  an  intention.  While  the  evidence  establishes  that  Alice 
Mary  Crawford,  Eleanor  Crawford  and  Dorothy  Jean  Crawford 
are  in  fact  infants,  that  does  not  justify  a construction  different 
from  what  should  be  the  proper  one  if  they  were  adults.  Viewed 
in  that  way,  the  clause  definitely  directs  the  executors  to  pay  the 
sum  of  $100,000.00  to  each  of  three  persons,  and  expresses  the 
wish  that  when  they  receive  the  moneys  they  should  invest  them 
in  annuities.  There  is  no  suggestion  that  the  executors  should 
purchase  annuities  on  behalf  of  the  legatees. 

I am  sorry  that  I have  arrived  at  this  conclusion  because  the 
scheme  of  annuities  worked  out  by  the  executors  is  a very  advan- 
tageous one  from  the  point  of  view  of  the  infants.  To  give 
effect  to  it,  however,  I cannot  rewrite  the  will  of  the  testatrix. 
Her  intention  must  be  arrived  at  from  an  interpretation  of  the 
words  she  used  in  a very  carefully  drawn  will. 

The  first  question  will  be  answered  in  the  negative.  No 
answer  to  the  second  question  is  necessary. 

The  costs  of  all  parties  may  be  paid  out  of  the  estate  of 
Susan  S.  Near,  those  of  the  executors  as  between  solicitor  and 
client. 

The  executors  of  both  estates  appealed  to  the  Court  of  Appeal 
from  the  order  of  McTague  J. 

April  25th  and  26th,  1938.  The  appeal  was  heard  by  Mid- 
dleton^ Masten  and  Fisher  JJ.A. 

J.  Shirley  Denison,  K.C.,  for  the  executors  of  both  estates, 
appellants,  contended  that  Mrs.  Near,  knowing  the  extreme  youth 
of  her  nieces,  must  have  intended  that  someone  other  than  the 
nieces  should  decide  upon  the  suitability  of  the  various  kinds  of 
annuities.  She  could  hardly  have  contemplated  that  the  children 
should  choose  between  money  and  the  annuities.  Moreover,  she 
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could  hardly  have  used  the  words  “to  pay”  as  meaning  an  actual 
transfer  of  the  cash  when  probably  the  children  could  not 
receive  it  for  years.  It  was  also  submitted  that,  having  regard 
to  the  indiscriminate  use  of  the  words  “to  pay”  in  other  clauses 
of  the  will,  these  words  constituted  nothing  more  than  the 
conventional  method  of  exercising  the  power  of  appointment 
and  the  words  do  not  denote  any  intention  that  the  nieces  should 
actually  obtain  money  rather  than  annuities. 

Mrs.  Near  did  not  desire  that  the  infants  should  use  the 
moneys  for  the  purchase  by  them  of  annuities.  According  to 
the  language  of  her  will  the  moneys  are  to  be  used  in  the  pur- 
chase for  them^  which  means  that  someone  else  other  than  the 
infants  is  to  do  the  purchasing. 

It  was  further  submitted  that  the  learned  Judge  had  deprived 
the  29  words  in  Mrs.  Near’s  will,  including  and  following  the 
words  “it  is  my  desire”  of  effect  by  treating  as  an  inflexible  rule 
the  modern  tendency  to  regard  precatory  words  as  amounting 
merely  to  a pious  wish.  There  was  once  an  almost  inflexible 
rule  the  other  way  that  such  words  did  furnish  evidence  of 
intention  sufficient  to  create  a trust.  That  rule  has  been  modi- 
fied, not  by  declaring  that  such  words  cannot  furnish  evidence 
of  such  an  intention,  but  that  they  do  not  necessarily  do  so. 
Whether  they  do  or  do  not  sufficiently  evidence  a testamentary 
intention  depends  on  the  ordinary  evidence  of  intention  such  as 
surrounding  circumstances  and  the  intrinsic  evidence  to  be  found 
in  the  relevant  testamentary  documents.  Mrs.  Near’s  true  in- 
tention was  to  give  testamentary  effect  to  her  expression  of 
desire,  and  her  language  was  not  merely  the  utterance  of  a pious 
wish.  If  this  intention  fails  to  take  effect,  there  is  danger  of 
the  gift  over  to  Mrs.  Near’s  sister  depriving  these  infants  of  the 
benefits  intended  for  them.  Reference  to  In  re  H anbury;  H an- 
bury V.  Fisher,  [1904]  1 Ch.  415,  at  p.  420;  Jarman  on  Wills, 
7th  ed.,  p.  857;  Re  Goodhue  Trusts  (1920),  47  O.L.R.  178. 

J.  R.  Cartwright,  K.C.,  for  the  father  and  mother  of  the 
infants  concerned,  stated  that  the  parents  of  the  infants  desired 
the  purchase  of  suitable  annuities  by  varying  the  types  of  in- 
vestment and  having  some  of  the  money  in  perpetual  annuities, 
some  in  life  annuities  and  other  portions  on  different  terms. 

P.  D.  Wilson,  K.C.,  Official  Guardian,  for  the  infants,  con- 
tended that  the  order  of  McTague  J.  was  correct  and  that  the 
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language  in  Mrs.  Near’s  will  as  to  the  purchase  of  annuities  did 
not  create  an  imperative  or  mandatory  direction  or  trust.  The 
expression  of  desire  by  Mrs.  Near  does  not  cut  down  or  impair 
the  validity  of  the  appointment  of  $100,000.00  each  to  the  three 
infants.  The  words  “to  pay”  at  the  beginning  of  the  gift  to 
the  infants  are  clear,  definite  and  direct.  Reference  to  Farwell 
on  Powers,  3rd  ed.,  p.  343;  25  Halsbury,  2nd  ed.,  sec.  1019,  p. 
570. 

Cur.  adv.  vult. 

May  25th,  1938.  Middleton  J.A.: — The  late  William  Wallace 
Near,  a man  of  considerable  wealth,  died  on  the  12th  July,  1935, 
having  first  made  and  published  his  last  will,  which  was  duly 
admitted  to  probate  by  the  proper  Surrogate  Court  in  that  behalf. 
The  will  bears  date  the  5th  of  November,  1934,  and  its  provi- 
sions are  immaterial,  save  that  by  paragraph  4 his  executors  are 
to  set  aside  and  keep  invested  half  of  the  remaining  residue  of 
his  estate  and  to  pay  to  his  wife  during  her  lifetime  the  net 
income  derived  therefrom.  On  the  death  of  his  wife  his  one- 
half  of  the  remaining  residue  “shall  be  divided  among  the  blood 
relations  of  my  wife  and/or  myself  and/or  religious,  charitable 
and  educational  institutions  as  she  might  by  her  will  direct”.  If 
the  wife  should  predecease  him  or  survive  him  for  one  year  or 
more  and  have  failed  to  exercise  the  power  of  appointment, 
or  if  any  appointment  in  pursuance  of  the  power  is  void  or  in- 
effectual, then  the  remaining  one-half  of  the  residue  is  provided 
for. 

His  wife  did  survive  him,  dying  on  the  16th  November,  1936, 
and  made  her  last  will  on  the  1st  of  June,  1936,  which  has  been 
duly  admitted  to  probate.  By  this  will  the  wife  made  many 
bequests.  Among  other  provisions,  she  directed  her  executors 
“to  pay  to  Alice  Mary  Crawford,  Eleanor  Crawford  and  Dorothy 
Jean  Crawford,  children  of  my  nephew  William  Crawford,  the 
sum  of  $100,000.00  each,  and  it  is  my  desire  that  these  moneys 
should  be  used  in  the  purchase  of  suitable  annuities  for  the  said 
Alice  Mary  Crawford,  Eleanor  Crawford  and  Dorothy  Jean 
Crawford”. 

No  one  has  questioned  the  validity  of  this  gift.  The  sole  ques- 
tion which  arises  is  concerning  the  provision  for  the  purchase  of 
suitable  annuities.  Is  it  the  duty  of  the  executors  to  observe  the 
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desire  of  the  wife  and  invest  the  money  in  that  particular  way; 
or  do  these  children  take  this  provision  for  them  absolutely? 

The  children’s  parents  desire  the  purchase  of  annuities  as 
hereafter  mentioned.  The  Official  Guardian,  after  very  careful 
consideration,  deems  it  his  duty  to  insist  on  the  right  of  the 
infants  to  take  the  funds  absolutely  and  objects  to  the  inves- 
ment  in  this  particular  way.  The  infants  are  all  of  tender 
years,  so  the  question  assumes  the  greater  importance. 

The  wife,  under  the  husband’s  will,  has  a general  power  of 
appointment,  and  so,  by  virtue  of  The  Wills  Act,  R.S.O.  1937,  ch. 
164,  sec.  29,  the  will  operates  as  an  execution  of  such  power  unless 
a contrary  intention  appears.  It  is  not  here  contended  that  there 
is  any  contrary  intention. 

Turning  then  to  the  wife’s  will  it,  I think,  clearly  appears 
that  this  is  not  a condition  attached  to  the  gift  to  these  grand- 
nieces. It  is  purely  precatory,  an  expression  of  the  wife’s  desire. 
The  gift  to  the  children  cannot  be  in  any  way  affected  by  or 
defeated  by  any  action  or  inaction  of  the  executors. 

Ever  since  the  decision  in  In  re  Williams,  [1897]  2 Ch.  12, 
the  tendency  of  the  decisions  has  been  against  holding  an  ex- 
pression of  desire  as  controlling  an  absolute  gift,  and  in  favour 
of  allowing  the  gift  to  operate  unrestricted  in  any  way  by  the 
desire  or  wish  of  the  testator. 

The  infants,  in  my  view,  take  absolutely.  The  wish  or  desire 
of  the  wife  that  the  money  should  be  used  in  the  purchase  of 
annuities  is  inoperative  and  ineffectual.  This,  it  seems  to  me, 
does  not  require  any  election  on  the  part  of  the  infants.  The 
infants  by  reason  of  their  tender  years  cannot  make  an  election, 
and  I do  not  think  anyone  can  elect  for  them  to  make  this  type 
of  investment  of  the  money.  No  such  power  has  been  conferred 
upon  the  Court;  no  such  power  is  given  to  Surrogate  Court 
guardians,  and  the  Official  Guardian  certainly  has  no  such  right. 

I do  not  know  what  is  meant  by  “suitable  annuities’’.  It  is 
plain  that  an  annuity  means  a yearly  grant  or  investment  of 
money  to  be  repaid  in  a series  of  annual  sums.  Annuities  may 
be  for  life,  and  I think  this  is  what  the  wife  meant,  or  may  be 
terminable  at  the  death  of  the  investor  or  at  the  expiry  of  other 
terms. 

Bearing  in  mind  the  youth  of  these  three  grandnieces  and 
the  uncertainties  of  life,  the  investment  in  a life  annuity  would 
be  perilous.  These  children,  it  is  hoped,  may  survive.  No  doubt. 
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in  due  course,  they  may  marry.  A life  annuity  terminable  on 
death  might  leave  their  issue  in  a most  perilous  plight.  What  has 
been  proposed  is  to  vary  the  types  of  investment  and  to  have 
some  part  of  this  invested  in  perpetual  annuities,  some  in  life 
annuities,  and  other  portions  on  different  terms.  But  in  all  cases 
it  is  a changing  of  the  nature  of  the  property  of  the  infant  and  a 
substitution  of  another  type  of  property.  It  is  a gamble  based 
upon  the  expectation  of  life,  a fact  which  must  always  remain 
an  uncertainty.  Unless  expressly  given  power,  no  one  has  a 
right  thus  to  speculate  with  the  property  of  infants. 

With  every  sympathy  for  the  benevolent  intentions  of  Mrs. 
Near,  and  with  the  desire  of  the  parents  of  these  children  to  be 
loyal  to  her  and  her  wishes,  I fear  the  only  power  the  Court 
has  is  the  more  limited  right  to  determine  whether  the  gift  is  a 
valid  gift  of  the  money.  As  for  this  there  is  no  question  than 
to  determine,  as  we  do,  that  these  precatory  provisions  are  of 
no  effect. 

As  to  costs,  the  circumstances  are  unusual.  The  responsibility 
of  the  executors  is  real  and  great,  and  I think  we  may,  in  this, 
case,  depart  from  the  general  rule  and  allow  the  costs  of  all 
parties  out  of  the  fund  here  in  question. 

Masten  J.A.  agreed  with  Middleton  J.A. 

Fisher  J.A.: — This  appeal  from  the  judgment  of  the  Hon- 
ourable Mr.  Justice  McTague  concerns  the  construction  and 
meaning  to  be  given  to  certain  clauses  found  in  the  wills  of 
William  Wallace  Near,  deceased,  and  his  wife  Susan  S.  Near, 
deceased.  The  learned  Judge  has  set  out  in  his  carefully  con- 
sidered reasons  the  relevant  clauses,  and  repetition  therefore  is 
unnecessary. 

I have  read  with  care  the  wills  of  the  deceased  and  considered 
the  able  argument  presented  by  Mr.  Denison  on  behalf  of  the 
executors  and  have  come  to  the  conclusion  that,  in  the  exercise 
of  the  appointment  given  to  Susan  Near  by  the  will  of  her 
husband,  these  three  infants  take  absolutely  the  legacies  be- 
queathed to  them  of  $100,000.00  each.  The  testatrix  knew  per- 
fectly well  when  her  will  was  made  that  these  large  sums  of 
money  could  not  be  paid  to  these  young  infants  until  they 
reached  their  majority,  but  in  the  meantime,  being  anxious  about 
the  investments  to  be  made  on  their  behalf,  and  to  safeguard 
their  interests,  she  undertook  to,  and  did  express  a desire. 
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coupled  with  a suggestion  to  her  executors  that,  when  these 
infants  became  entitled  to  their  legacies,  she  would  like  the 
moneys  to  be  used  in  the  purchase  of  suitable  annuities.  I am 
unable  to  find  any  words  in  the  will  of  the  testatrix  that  she 
intended  to  create  a trust,  or  to  interfere  with  an  absolute  gift 
of  these  moneys  to  the  infants,  nor  am  I able  to  find  from  the 
wording  of  the  will  any  absolute  direction  to  the  executors  to 
purchase  at  this  time  the  annuities  suggested  in  the  material 
filed.  I am  in  full  accord  with  the  reasons  and  conclusions  of 
my  brother  McTague  and  have  nothing  to  add. 

I would  dismiss  the  appeal  with  costs  to  all  parties  to  be  paid 
out  of  the  estate,  the  executors  to  have  their  costs  as  between 
solicitors  and  client. 

Appeal  dismissed. 


[COURT  OF  APPEAL.] 

De  Laval  Co.  Ltd.  v.  Bloomfield. 

Contracts — Certainty — Sale  of  goods — Price  mentioned  in  contract — Date 
specified  for  payment  of  instalment  price  with  provision  that  “bal- 
ance to  be  arranged” — Whether  there  was  a completed  controA^t. 

The  plaintiff  company  sold  a milking  machine  to  the  defendant  under 
a written  contract  dated  September  16th,  1937,  which  provided  that 
the  price  payable  for  the  machine  should  be  $400.00,  $200.00  of  which 
was  to  be  payable  on  November  1st,  1937,  and  the  balance  was  to 
be  arranged.  The  machine  was  delivered  by  the  plaintiff  to  the 
defendant,  who  refused  to  pay  the  sum  of  $200.00  on  November  1st, 
1937.  The  action  was  brought  to  recover  the  sum  of  $200.00  due  on 
November  1st,  1937,  and  the  defendant  raised  several  defences  on 
the  facts  which  were  disposed  of  by  the  trial  Judge  in  the  plaintiff’s 
favour,  and  he  also  raised  the  defence  that  the  contract  was  void 
for  lack  of  certainty  since  it  provided  that  the  balance  payable  was 
to  be  arranged.  The  trial  Judge  entered  judgment  in  favour  of  the 
plaintiff  and  the  defendant  appealed. 

Held,  by  the  Court  of  Appeal,  that  the  contract  was  not  void  for 
uncertainty.  The  price  was  fixed  at  $400.00  and  merely  the  mode  of 
payment  of  part  of  the  price  was  left  unexpressed  and  to  be  deter- 
mined by  what  was  reasonable  or  what  should  be  agreed  between  the 
parties.  The  defendant  has  refused  to  make  any  arrangement  and 
has  repudiated  the  whole  transaction,  and  the  breach  of  his  agreement 
to  arrange  the  mode  of  payment  gives  to  the  plaintiff  a right  of  action. 
Valpy  V.  Gibson  (1847),  4 C.B.  837;  Hall  v.  Conder  (1857),  2 C.B.  (N.S.) 
22;  Campbell  v.  Mahler  (1918),  43  O.L.R.  395,  followed.  Kelly  v. 
Watson  (1921),  61  S.C.R.  482,  distinguished.  House  v.  Brown  (1907), 
14  O.L.R.  500,  overruled,  insofar  as  it  is  inconsistent  with  the  present 
decision. 

An  appeal  by  the  defendant  from  a judgment  of  His  Honour 
Judge  Wearing,  sitting  in  the  First  Division  Court  of  the  County 
of  Middlesex,  in  favour  of  the  plaintiff.  The  contentions  of 
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counsel  and  the  cases  referred  to  by  them  are  fully  stated  in 
the  reasons  for  judgment  of  Hasten  J.A.  (infra) . 

April  25th,  1938.  The  appeal  was  heard  by  Middleton,  Has- 
ten and  Fisher  JJ.A. 

C.  C.  Calvin,  K.C.,  for  the  defendant,  appellant. 

H.  J.  McLaughlin,  K.C.,  for  the  plaintiff,  respondent. 

June  2nd,  1938.  Hasten  J.A.: — This  is  an  appeal  by  the 
defendant  from  the  judgment  of  His  Honour  Judge  Wearing,  of 
the  First  Division  Court  of  Middlesex,  dated  the  7th  January, 
1938. 

The  plaintiff’s  claim  is  for  the  sum  of  $200.00,  being  the 
amount  of  the  first  instalment  alleged  to  be  due  by  the  defen- 
dant to  the  plaintiff  under  the  following  contract,  pursuant  to 
which  possession  of  the  machine  was  delivered  by  the  plaintiff 
to  the  defendant. 

“Date— Sept.  16,  1937. 

“The  DeLaval  Company,  Limited, 

Sold  Mr.  Roy  Bloomfield, 

Address — Ilderton , 

Station  “ 

Ship  via  Freight  When — At  once. 

Terms  Salesman — Jas.  E.  Harris 


“This  contract  is  subject  to  strikes  or  other  causes  beyond 
our  control.  Delays  in  shipment  shall  not  involve  the  vendor  in 
damages,  which  are  hereby  waived.  At  the  vendor’s  option  the 
contract  may  be  cancelled  by  written  notice,  without  liability. 

“Quan.  Description  Price. 

1 2A.  Magnetic  Milker  complete 

1 %-H.P.  Electric  Motor  with  belt  & Pulley  V.  Drive. 

5 Extra  Magnetic  Stall  Cocks 

1 Solution  Rack,  Less  bottle  $400.00 


“Terms: 


installed 


$200.  on  Nov.  1st,  1937 
bal.  to  be  arranged 
“W.  R.  Bloomfield 


“Purchaser’s  Signature’’ 


296 


Ontario  Reports. 


[1938] 


The  defendant  set  up  the  following  defences:  First,  that 
the  milking  machine  was  installed  on  trial  for  approval  and 
was  not  satisfactory;  second,  that  the  contract  is  void  for 
lack  of  certainty;  third,  that  it  was  obtained  by  fraudulent 
misrepresentation,  and,  fourth,  that  there  was  a guarantee  that 
it  would  give  entire  satisfaction  which  it  has  never  done. 

All  these  several  defences  were  negatived  by  the  trial  Judge, 
and  judgment  was  given  for  the  amount  of  the  plaintiff’s  claim. 
He  specifically  negatived  the  defence  that  the  machine  was  in- 
stalled on  approval  and  specifically  negatived  any  fraudulent 
misrepresentation . 

Before  this  Court  the  appeal  turned  entirely  on  the  defence 
that  the  contract  is  void  for  lack  of  certainty,  in  other  words, 
that  there  never  was  a completed  contract.  This  defence  is 
based  on  the  terms  of  payment  provided  for  by  the  agreement, 
namely,  “$200  on  Nov.  1st,  1937  hal.  to  he  arranged” 

I have  reached  the  conclusion  that  the  cases  in  our  own 
Courts  of  House  v.  Brown  (1907),  14  O.L.R.  500;  Kelly  v.  Watson 
(1921),  61  S.C.R.  482;  Fischer  v.  Bernhardt  (1928),  35  O.W.N. 
250,  and  Townsend  v.  Sargeant  (1926),  29  O.W.N.  381,  cited  by 
Mr.  Calvin  in  his  very  admirable  argument  are  distinguishable, 
and  that  this  case  is  governed  by  Valpy  v.  Gibson  (1847),  4 
C.B.  837,  and  by  Hall  v.  Conder  (1857) , 2 C.B.  (N.S.)  22. 

In  Valpy  v.  Gibson  (supra)  the  action  was  in  trover  by  the 
assignee  in  bankruptcy  of  the  purchaser.  The  goods  had  been 
sold  and  delivered  but  were  shipped  back  to  the  vendor  for 
the  purpose  of  being  repacked  in  smaller  cases.  Whereupon  (the 
purchaser  having  meantime  become  bankrupt)  the  vendor  sought 
to  repudiate  the  contract  and  retain  the  goods  so  redelivered 
to  him.  One  of  the  grounds  on  which  he  relied  in  support  of  his 
position  was  that  the  alleged  contract  was  invalid  because  it  was 
silent  as  to  the  time  and  mode  of  payment  of  the  purchase  price. 
The  Court  held,  against  the  defendant,  that  there  was  an  enforce- 
able, executed  contract  for  the  sale  and  delivery  of  the  goods, 
and  on  the  point  here  under  consideration  the  judgment  of  the 
Court  (Wilde  C.J.,  Coltman,  Maule  and  Cresswell  JJ.)  is  as 
follows  (p.  864) : 

“But  the  omission  of  the  particular  mode  or  time  of  pay- 
ment, or  even  of  the  price  itself,  does  not  necessarily  invalidate 
a contract  of  sale.  Goods  may  be  sold,  and  frequently  are  sold, 
when  it  is  the  intention  of  the  parties  to  bind  themselves  by 
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a contract  which  does  not  specify  the  price  or  the  mode  of 
payment,  leaving  them  to  be  settled  by  some  future  agreement, 
or  to  be  determined  by  what  is  reasonable  under  the  circum- 
stances. And  we  think  the  evidence  in  this  case  shews  that 
the  parties  intended  to  bind  themselves  by  a contract  of  sale 
at  the  specified  prices,  leaving  the  mode  of  payment  unexpressed, 
and  to  be  determined  by  what  was  reasonable,  or  what  should 
be  agreed  between  them;  so  that,  if  the  mode  of  payment  had 
not  been  agreed  on,  the  agreement  of  sale  would  be  binding  and 
complete.” 

This  case  was  followed  by  Falconbridge  C.J.K.B.  in  Campbell 
V.  Mahler  (1918),  43  O.L.R.  395.  It  is  cited  as  a leading  author- 
ity, by  Professor  Williston  in  his  treatise  on  Sales,  2nd  ed.,  para. 
167,  where  he  quotes  numerous  American  authorities  to  the  like 
effect. 

In  Hall  V.  Conder  (supra)  the  plaintiff  sold  his  interest  in  a 
patent  to  the  defendant,  and  it  was  agreed  that  the  defendant 
should  pay  to  the  plaintiff  for  such  interest  £2,500  “in  such  man- 
ner as  shall  be  ultimately  agreed  upon”.  Held,  that  after  a 
reasonable  time  had  elapsed,  and  after  the  defendant  had  re- 
fused to  enter  into  any  agreement  as  to  the  manner  of  pay- 
ment, and  had  refused  to  pay,  the  plaintiff  might  sue  him  for 
the  amount;  and  that  it  was  no  answer  to  allege  that  no  agree- 
ment had  been  made  as  to  the  manner  of  payment,  for  the 
defendant,  by  reiusing  to  enter  into  any  agreement,  had  ren- 
dered the  performance  impossible. 

It  was  first  argued  on  a demurrer  before  Cockburn  C.J., 
Cresswell  J.  and  Williams  J.  The  judgment  of  the  Court  was 
delivered  by  Williams  J.,  and  in  regard  to  the  question  which 
arises  on  the  present  appeal,  he  says,  at  p.  39 : 

“The  first  question  arising  on  this  record  is,  whether  the 
plea  to  the  first  breach  is  good,  viz.  that,  when  the  action  was 
commenced,  no  agreement  had  been  made  as  to  the  manner  in 
which  the  2,5001.  should  be  paid.  The  question  stands  thus: — 
2,5001.  was  to  be  paid  on  an  event  that  has  happened  (viz.  the 
sale  of  a moiety  of  the  patent)  in  such  manner  as  might  be 
agreed  on.  The  money  was  due:  if  any  particular  mode  of  pay- 
ment was  agreed  on,  payment  in  that  mode  would  fulfil  the  con- 
tract; but,  if  no  mode  was  agreed  on,  there  is  much  ground 
for  contending  that  the  money  then  due  must  be  paid  as  the 
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law  directs  where  there  is  no  stipulation  for  agreement.  This 
question,  however,  only  involves  a small  amount  of  costs;  for, 
we  are  of  opinion  that  the  second  breach  is  good.  It  alleges 
that  the  defendants,  although  a reasonable  time  has  elapsed, 
have  wholly  refused  to  enter  into  any  agreement  respecting 
the  manner  in  which  the  money  was  to  be  paid.  The  time  for 
payment  of  the  money  had  arrived.  If  the  agreement  as  to 
the  mode  of  payment  is  a condition,  the  defendants,  by  refusing 
to  enter  into  any  agreement,  have  rendered  the  performance 
of  it  impossible,  and  have  either  placed  the  plaintiff  in  the  same 
position  as  if  there  had  been  no  condition,  or  have  become  liable 
to  a claim  of  the  same  amount,  as  damages  for  wrongfully 
refusing  to  agree.” 

After  the  trial  of  the  action  and  an  appeal  therefrom  to  the 
Court  en  banc,  it  came  before  the  Court  of  Exchequer  Chamber 
on  a writ  of  error  and  was  heard  before  Lord  Campbell  C.J., 
Lord  Chief  Baron  Pollock,  Coleridge  J.,  Erie  J.,  Crompton  J., 
and  Bramwell  B.  (p.  53).  The  appeal  by  the  defendants  (plain- 
tiffs in  error)  against  the  judgment  which  had  been  given  in 
favour  of  the  plaintiff  in  the  action,  was  dismissed  without 
calling  upon  the  respondent,  but  the  observations  of  the  Court 
during  the  course  of  the  argument  are  illuminating.  Whateley, 
Q.C.  arguendo  (p.  53) : 

“The  declaration  discloses  no  undertaking  on  the  part  of 
the  defendants  to  enter  into  any  agreement  as  to  the  manner 
or  the  time  of  payment  of  the  2,5001.,  or  to  pay  that  sum  at  all 
events.  The  true  effect  of  that  stipulation  in  the  contract  is, 
that  the  defendants  will  pay  the  2,5001.  in  the  event  of  a subse- 
quent agreement  being  come  to  for  its  payment  and  for  the 
time  and  manner  of  paying  it.  [Lord  Campbell,  C.J.  Is  it  not 
an  agreement  that  they  will  agree  as  to  the  manner  of  pay- 
ment?] Not  absolutely.  Until  the  mutual  agreement  is  come 
to,  nothing  is  payable.  [Lord  Campbell,  C.J.  One  of  the 
breaches  assigned  is,  the  refusal  to  enter  into  an  agreement. 
The  plaintiff  would  be  entitled  to  recover  so  much  as  the  jury 
may  think  he  ought  to  receive  by  reason  of  the  second  agreement 
not  having  been  made.]  Suppose  the  parties  had  met  for  the 
purpose  of  endeavouring  to  come  to  some  arrangement  as  to 
the  manner  and  time  of  payment,  but  were  unable  to  agree,  by 
reason  of  the  one  requiring  present  payment  and  the  other  a post- 
poned payment,  what  is  to  happen?  [Lord  Campbell,  C.J.  In 
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that  case  there  would  be  a breach  of  the  agreement.  Pollock, 
C.B.  Suppose  this  had  been  the  case  of  the  sale  of  goods  to  be 
delivered  immediately,  with  a stipulation  for  payment  in  a man- 
ner to  be  agreed  upon  on  a future  day,  and  the  purchaser  refused 
to  come  to  any  agreement,  when  would  the  money  be  payable?] 
In  a reasonable  time  probably.  [Crompton,  J.  In  the  case  put 
by  the  Lord  Chief  Baron,  the  contract  is  broken  by  the  refusal 
to  agree  as  to  the  mode  of  payment,  and  the  money  becomes  pay- 
able immediately.  ] ” 

This  view  also  receives  support  from  the  statement  in  25  Hals- 
bury,  1st  ed.,  para.  412  and  note  {g),  as  well  as  from  the  view 
expressed  by  the  late  Chancellor  Boyd  in  the  case  of  Martin  v. 
Jarvis  (1916),  37  O.L.R.  269,  particularly  at  pp.  274  and  275. 

The  principle  on  which  the  Court  will  hold  that  no  contract 
of  sale  exists  is  well  stated  in  Benjamin  on  Sale,  7th  ed.,  at  p.  159 
as  follows : 

“If  the  parties  agree  that  the  price  shall  be  as  subsequently 
arranged  between  them,  no  contract  of  sale  exists  unless  and 
until  the  price  is  fixed,  for  the  parties  have  reserved  to  them- 
selves an  option  as  to  the  price,  which  is  an  essential  element  of 
a contract  of  sale,  and  the  rule  of  reasonable  price  does  not  apply 
as  the  parties  have  impliedly  excluded  it.  But  a contract  will 
exist  if  an  intention  can  be  inferred  that  at  any  rate  a reasonable 
price  shall  be  paid  if  the  price  is  not  fixed.” 

He  cites  in  support  of  this  view  the  case  of  Loftus  v.  Roberts 
(1902),  18  T.L.R.  532.  See  also  the  discussion  of  the  same  point 
by  Buckley  J.  in  Broome  v.  Speak,  [1903]  1 Ch.  586,  at  p.  599. 

In  the  present  case  it  is  not  the  price  but  the  mode  of  payment 
only  that  is  held  over;  the  price  is  fixed  at  $400.00;  the  pur- 
chaser agreeing  to  pay  a first  instalment  of  $200.00  on  November 
1st,  1937,  also  makes  an  agreement  “Bal.  to  be  arranged”,  and 
he  now  refuses  to  make  any  arrangement  and  repudiates  the 
whole  transaction.  His  breach  of  his  agreement  to  arrange  the 
mode  of  payment  gives  to  the  plaintiff  a right  of  action. 

With  respect  to  the  case  of  House  v.  Brown  (1907),  14 
O.L.R.  500,  the  only  distinction  which  I can  discover  between 
it  and  the  instant  case  is  that  it  was  there  specifically  provided 
by  the  terms  of  the  written  contract  that  the  property  in  the 
article  sold  should  not  pass  till  the  price  was  paid.  I doubt  if 
that  is  an  effective  distinction;  but  if  it  is  not,  then,  notwith- 
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standing  the  eminence  of  the  Judges  constituting  the  Court  which 
decided  it,  I think  that  so  far  as  it  is  inconsistent  with  the 
present  case  it  must  be  considered  to  be  overruled. 

The  case  of  Kelly  v.  Watson  (1921),  61  S.C.R.  482,  cited 
by  Mr.  Calvin,  deals  with  the  equitable  doctrines  relating  to 
specific  performance,  but  contains  nothing  at  variance  with  the 
common  law  doctrine  respecting  sales  of  goods  which  is  dis- 
cussed above,  for  on  p.  488,  Anglin  J.,  says: 

“This  is  not  the  case  of  a completed  agreement  couched  in 
general  terms  and  omitting  only  some  details  which  the  law 
will  supply.  Neither  is  it  a case  of  nothing  being  left  to  be  done 
except  the  embodiment  in  a formal  instrument  of  terms  fully 
agreed  upon  and  sufficiently  evidenced.  Here  essential  elements 
are  left  open  to  be  made  the  subject  of  future  agreement.”  Thus 
clearly  showing  that  the  case  was  determined  on  the  principle 
stated  by  Benjamin  and  illustrated  by  the  case  of  Loftus  v. 
Roberts  {suyra). 

The  judgment  of  Mignault  J.  is  to  the  like  effect. 

With  respect  to  the  case  of  Fischer  v.  Bernhardt  (1928),  35 
O.W.N.  250,  decided  by  Rose  J.,  and  confirmed  on  appeal,  it  fol 
lows  Kelly  v.  Watson  and  is  based  on  the  same  principle,  and  the 
like  observation  applies  to  the  case  of  Townsend  v.  Sargeant 
(1926) , 29  O.W.N.  381,  decided  by  Grant  J. 

For  these  reasons  I am  of  opinion  that  this  appeal  must  be 
dismissed  with  costs. 

Middleton  J.A.  agreed  with  Masten  J.A. 

Fisher  J.A.: — I find  it  impossible  to  agree  with  the  judgment 
of  Masten  J.A.  but  no  object  can  be  served  by  writing  a dis- 
senting judgment. 


Appeal  dismissed  with  costs. 
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[COURT  OF  APPEAL.] 

Re  Ford  Motor  Company  o£  Canada  Ltd*  et  al*  and  The  Board  of 
Education  for  City  of  Windsor* 


Assessment  and  Taxation — Companies — Schools — The  Separate  Schools 
Act,  R.S.O.  1937,  ch.  362,  sec.  66 — Inability  of  company  to  ascertain 
proportion  of  Roman  Catholic  shareholders — Estimate  of  propor- 
tion made  by  board  of  directors  and  notice  thereof  {Form  B)  for- 
warded to  assessor — Onus  of  proving  that  proportion  specified  in 
notice  not  contrary  to  sec.  66(3)  of  Act. 

The  purpose  of  the  Legislature  in  enacting  sec.  66  of  The  Separate 
Schools  Act,  R.S.O.  1937,  ch.  362,  was  to  provide  for  an  equitable  appor- 
tionment of  municipal  taxes  payable  by  companies  where  some  of  the 
shareholders  are  supporters  of  public  schools  and  others  are  sup- 
porters of  separate  schools.  It  is  the  duty  of  the  Court  to  interpret 
sec.  66  in  such  a manner  as  will  render  the  section  effective  to  accom- 
plish the  purpose  intended. 

The  assessor  of  a municipality  is  bound  by  the  section  to  assess  and 
return  his  roll  apportioning  the  company’s  assessment  on  receiving  a 
proper  notice  (Form  B)  from  the  company  requiring  him  so  to  do. 
If  there  is  no  appeal  against  the  apportioned  assessment  as  returned 
by  the  assessor,  it  stands  good  and  the  taxes  are  to  be  collected 
accordingly;  the  statute  makes  the  assessor’s  roll  as  returned  prima 
facie  valid. 

The  onus  of  displacing  the  prima  facie  situation  as  to  apportionment 
created  by  the  return  of  the  assessment  roll  is  upon  the  person  who 
asserts  that  the  apportionment  contravenes  the  provisions  of  subsec. 
3 of  sec.  66  which  provides  that  the  proportion  of  a company’s  assess- 
ment entered  in  support  of  separate  schools  shall  not  bear  a greater 
proportion  to  the  whole  of  the  company’s  assessment  than  the  amount 
of  stock  held  by  Roman  Catholics  bears  to  the  total  number  of 
shares  issued. 

Appeals  by  The  Ford  Motor  Company  of  Canada  Limited  and 
by  The  Board  of  Trustees  of  the  Roman  Catholic  Schools  for 
the  City  of  Windsor  from  an  order  of  His  Honour  Judge  Mahon, 
of  the  County  Court  of  the  County  of  Essex,  dismissing  appeals 
by  the  appellants  from  an  order  of  the  Court  of  Revision  for 
the  City  of  Windsor.  The  appeals  to  the  Court  of  Appeal  were 
brought  in  the  form  of  a special  case  stated  by  His  Honour  Judge 
Mahon  under  the  provisions  of  sec.  85  of  The  Assessment  Act, 
R.S.O.  1937,  ch.  272.  The  stated  case  is  set  forth  in  full  in  the 
reasons  for  judgment  of  Masten  J.A.  (infra) . 

April  21st,  1938.  The  appeal  was  heard  by  Middleton^ 
Masten  and  Fisher  JJ.A. 

J.  B.  Aylesworth,  K.C.,  for  The  Ford  Motor  Company  of 
Canada  Ltd.  and  A.  Racine,  K.C.,  for  The  Board  of  Trustees  of 
the  Roman  Catholic  Separate  Schools  for  the  City  of  Windsor, 
appellants,  contended  that  the  respondent  was  attacking  the 
assessment  and  was  therefore  in  the  normal  position  that  “he 
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who  avers  must  prove”:  Anderson  Logging  Co.  v.  The  King, 
[1925]  S.C.R.  45,  at  p.  50. 

The  onus  of  establishing  that  the  assessment  contravenes  sec. 
66(3)  of  The  Separate  Schools  Act,  R.S.O.  1937,  ch.  362,  is  upon 
the  respondent  and  there  is  also  a presumption  that  all  proceed- 
ings have  been  regular  and  proper:  Re  Goderich  Roman  Catholic 
Separate  School  Trustees  and  Town  of  Goderich  (1923),  53 
O.L.R.  79. 

The  learned  County  Court  Judge  erred  in  applying  Regina  v. 
Gratton  (1915),  50  S.C.R.  589,  in  which  the  facts  were  different 
and  which  was  decided  under  a statute  quite  different  from 
The  Separate  Schools  Act. 

N.  L.  Spencer,  for  The  Board  of  Education  for  the  City  of 
Windsor,  respondent,  contended  that  prima  facie  every  person 
or  corporation  should  be  rated  and  assessed  for  the  support  of 
public  schools,  and  the  right  of  a corporation  to  require  part  of 
its  assessment  to  be  rated  for  separate  school  purposes  is  a 
privilege  which  can  be  exercised  only  within  the  limits  and 
conditions  prescribed  by  sec.  66  of  The  Separate  Schools  Act. 
The  onus  is  upon  any  corporation  claiming  to  be  rated  for  the 
support  of  separate  schools  to  prove  affirmatively  that  it  is 
entitled  to  be  so  rated.  The  provisions  in  the  statute  for  the 
benefit  of  separate  schools  operate  by  way  of  exception  to  the 
general  rule  that  individuals  and  corporations  are  to  be  rated 
for  the  support  of  public  schools,  and  the  onus  is  upon  a corpora- 
tion seeking  to  come  within  the  exception  to  prove  that  it  does 
in  fact  come  within  the  exception:  Fleet  v.  Ganadian  Northern 
Quebec  Ry.  Co.  (1921),  50  O.L.R.  223,  at  p.  227;  Harling  v.  May- 
ville  (1871),  21  U.C.C.P.  499,  at  p.  511. 

The  notice  (Form  B)  given  by  the  Ford  Company  was 
wholly  ineffective  since  the  directors  of  the  company  had  no 
actual  knowledge  of  the  percentage  of  Roman  Catholic  share- 
holders and  only  guessed  at  or  estimated  the  same  and  since 
the  directors,  having  no  real  knowledge,  could  not  state  that  18 
per  cent,  did  not  bear  a greater  proportion  to  the  whole  assess- 
ment than  the  amount  of  stock  held  by  Roman  Catholics  bore  to 
the  whole  amount  of  stock  of  the  company:  Regina  v.  Gratton 
(1915),  50  S.C.R.  589;  Re  J.  Simpson  and  Sons  Ltd.  (1931),  40 
O.W.N.  595. 


Cur.  adv.  vult. 
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May  12th,  1938.  The  judgment  of  the  Court  was  delivered  by 
Hasten  J.A.: — These  are  separate  appeals  by  The  Ford  Motor 
Company  of  Canada,  Limited,  and  by  The  Board  of  Trustees  of 
the  Roman  Catholic  Schools  for  the  City  of  Windsor,  from  the 
decision  of  His  Honour  Judge  Mahon  of  the  County  Court 
of  the  County  of  Essex,  brought  on  a special  case  stated  by  him 
pursuant  to  sec.  85  of  The  Assessment  Act,  R.S.O.  1937,  ch.  272. 
The  respondent  is  The  Public  School  Board  of  Education  for 
the  City  of  Windsor.  The  two  appeals  were  heard  together  in 
the  Court  below  and  were  argued  together  in  this  Court. 

The  assessment  of  the  Ford  company,  as  it  appeared  on  the 
roll  when  returned  by  the  assessor,  allocated  such  assessment, 
for  school  purposes,  18  per  cent,  to  the  Roman  Catholic  separate 
schools  and  the  balance  to  the  public  schools.  The  present  re- 
spondent appealed  to  the  Court  of  Revision  against  that  alloca- 
tion. Its  appeal  was  allowed  and  The  Public  School  Board  was 
held  entitled  to  100  per  cent,  instead  of  82  per  cent.  From  the 
decision  of  the  Court  of  Revision  both  of  the  present  appellants 
appealed  to  the  County  Judge  and  their  appeal  was  dismissed. 
From  that  decision,  the  present  appeal  is  brought. 

Owing  to  the  fact  that  the  reasons  for  the  decision  below 
are  inextricably  co-mingled  with  the  statement  of  facts  and 
questions  of  law  submitted  for  the  decision  of  this  Court,  it  is 
necessary  to  quote  at  length  the  whole  statement  which  reads 
as  follows : 

“Pursuant  to  the  request  made  on  the  hearing  before  me  on 
the  above  Appeals  from  the  Court  of  Revision  of  the  City  of 
Windsor,  for  the  purpose  of  an  Appeal  from  my  Judgment,  to 
the  Court  of  Appeal  on  the  questions  of  law  and  the  construc- 
tion of  the  Statutes  arising  from  the  said  Appeal,  I hereby 
state  the  same  in  the  form  of  a special  case,  pursuant  to  sec.  85 
of  The  Assessment  Act,  R.S.O.  1937,  ch.  272,  formerly  sec.  84  of 
the  R.S.O.  1927,  ch.  238. 

FACTS. 

“Both  of  the  appellants  appeal  from  the  decision  of  the  Court 
of  Revision  of  the  City  of  Windsor  delivered  on  the  25th  day 
of  November,  1937,  whereby  the  appeal  to  the  said  Court  of 
Revision  of  The  Board  of  Education  for  the  City  of  Windsor 
against  the  apportionment  of  assessment  and  the  assessment 
of  The  Ford  Motor  Company  of  Canada  Limited  in  support  of 
separate  schools  was  allowed.  The  appeals  were  heard  together. 

20— [1938]  O.R. 


304 


Ontario  Reports. 


[1938] 


“The  appeals  were  based  on  the  following  grounds,  as  set 
forth  in  both  notices  of  appeal,  viz: 

1.  The  decision  appealed  from  is  not  supported  by  the  evi- 
dence. 

2.  The  decision  appealed  from  is  wrong  in  law. 

3.  The  decision  is  based  upon  an  erroneous  construction  of 
sec.  65  of  The  Separate  Schools  Act  [now  R.S.O.  1937,  ch.  362, 
sec.  66]. 

4.  That  the  Court  of  Revision  erred  in  assuming  that  in 
law  the  onus  is  upon  the  said  The  Ford  Motor  Company  of 
Canada,  Limited  to  prove  affirmatively  that  the  percentage  of 
its  assessment  for  school  purposes  apportioned  to  the  support 
of  separate  schools  was  not  greater  than  the  percentage  of  its 
total  issued  shares  of  its  capital  stock  held  by  Roman  Catholics. 

5.  That  The  Board  of  Education  for  the  City  of  Windsor 
failed  to  prove  that  the  apportionment  exceeded  the  percentage 
or  proportion  permitted  by  sec.  65  of  The  Separate  Schools 
Act. 

6.  Such  further  or  other  grounds  as  counsel  may  advise. 

“In  my  references  herein  to  The  Separate  Schools  Act  I 
shall  refer  to  the  Revised  Statutes  of  Ontario,  1937,  ch.  362, 
which  came  into  force  on  the  24th  day  of  January,  1938.  The 
statute  law  applicable  to  this  appeal  was  that  as  it  stood  at  the 
time  The  Ford  Motor  Company  of  Canada  Limited  gave  the 
clerk  of  the  City  of  Windsor  the  notice.  Form  B,  set  forth  in 
the  Revised  Statutes,  ch.  362,  sec.  66.  The  section  was  for- 
merly sec.  65.  In  the  revision  the  statutes  applicable  have  been 
incorporated  without  change  and  for  convenience  I refer  to 
them. 

“I  found  that  on  the  27th  day  of  July,  1937,  the  directors 
of  the  appellant  company  passed  a resolution  instructing  its 
secretary  to  forward  to  the  clerk  of  the  City  of  Windsor  a notice. 
Form  B,  requesting  that  18  per  cent,  of  its  land,  business  and 
other  assessments  in  the  municipality  be  entered,  rated  and 
assessed  for  separate  school  purposes;  that  under  date  of  July 
29th,  1937,  the  secretary  of  the  said  appellant  company  did 
forward  notice.  Form  B,  to  the  clerk  of  the  City  of  Windsor 
directing  that  18  per  cent,  of  its  assessment  be  rated  for  separate 
school  purposes,  attached  to  which  was  a certified  copy  of  the 
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aforesaid  resolution  of  the  board  of  directors.  These  were 
marked  as  exhibit  3. 

“The  assessor  made  his  assessment  and  apportioned  18  per 
cent,  for  the  purposes  of  separate  schools. 

“Then  followed  the  appeal  of  The  Board  of  Education  for 
the  City  of  Windsor  to  the  Court  of  Revision  against  the  assess- 
ment, notice  of  which  was  duly  served,  and  a certified  copy 
thereof  was  produced  and  marked  as  exhibit  4.  The  notice  bears 
date  the  30th  day  of  September,  1937. 

“No  question  was  raised  or  objection  taken  to  the  form  of 
notice,  or  resolution,  or  as  to  time. 

“The  appeal  was  heard  by  the  Court  of  Revision  and  on  the 
25th  day  of  November,  1937,  the  decision  of  that  Court,  along 
with  its  reasons,  was  handed  down  in  writing  and  a certified 
copy  was  produced  and  filed  as  exhibit  6.  That  Court  allowed 
the  appeal  with  the  effect  that  the  whole  of  the  assessment  of 
The  Ford  Motor  Company  goes  to  the  support  of  the  public 
schools. 

“The  decision  of  that  Court  was  not  unanimous.  The  minor- 
ity member,  who  would  have  disallowed  the  appeal,  stated  that 
in  his  opinion  the  basis  of  the  appeal  should  have  been  estab- 
lished by  subsec.  4 of  sec.  65  of  The  Separate  School  Act,  the 
sec.  65  mentioned  being  now  sec.  66  of  R.S.O.  1937,  ch.  362. 

“It  was  the  opinion  of  the  majority  members  of  the  Court, 
according  to  the  certificate  filed  (exhibit  6)  ‘that  subsec.  4 
does  not  invalidate  subsec.  3 and  providing  that  the  letter  of 
the  law  and  spirit  therein  is  adhered  to  in  accordance  with  subsec. 
3,  then  subsec.  4 would  have  been  grounds  for  confirmation  of 
the  assessment’.  Such  was  not  established  by  evidence  under 
oath  as  previously  recorded,  not  only  was  no  effort  made  by 
the  corporation  to  ascertain  the  number  of  shares  held  by  Roman 
Catholics  but  the  corporation  had  no  knowledge  of  the  propor- 
tion of  shares  held  by  Roman  Catholics. 

“Against  this  decision  The  Ford  Motor  Company  of  Canada 
Limited  and  The  Board  of  Trustees  of  the  Roman  Catholic  Sep- 
arate Schools  for  the  City  of  Windsor  appealed. 

“In  addition  to  the  aforementioned  exhibits  filed  was  exhibit 
5,  being  a certified  copy  of  notice.  Form  15,  under  sec.  33(1)  of 
the  then  Assessment  Act,  R.S.O.  1927,  ch.  238,  of  The  Ford 
Motor  Company,  filed  in  1936,  attached  to  which  was  the  statu- 
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tory  declaration  of  the  secretary  stating  that  The  Ford  Motor 
Company  was  unable  to  ascertain  which  of  its  shareholders  were 
Roman  Catholics  and  separate  school  supporters  or  the  ratio 
which  the  number  of  shares  or  memberships  held  by  Roman 
Catholics  who  were  separate  school  supporters  bore  to  all  the 
shares  issued  by  the  corporation. 

“At  the  commencement  of  the  hearing  of  the  appeal,  after 
the  production  of  the  exhibits  and  their  identification  by  Mrs. 
Helen  Weller  of  the  city  clerk’s  department  of  the  City  of 
Windsor,  Mr.  Aylesworth,  counsel  for  The  Ford  Motor  Company, 
pointed  out  that  one  of  the  main  questions  between  the  parties 
was  as  to  where  the  burden  rested  as  to  the  compliance  or  non- 
compliance  of  the  company  with  the  provisions  of  the  then  sec. 
65  (now  66)  of  The  Separate  Schools  Act,  and  that  without 
waiving  his  position  that  that  onus  was  on  the  respondent  here 
to  prove  affirmatively  that  less  than  18  per  cent,  of  the  shares 
were  held  by  Roman  Catholics  and  that  that  onus  was  not  on 
the  appellant  company  to  prove  that  there  were  as  many  as 
18  per  cent,  of  its  shares  held  by  Roman  Catholics,  he  was  willing 
to  bring  out  the  facts  on  the  point.  To  this  Mr.  Spencer 
assented. 

“Mr.  Douglas  B.  Greig,  secretary  of  The  Ford  Motor  Com- 
pany of  Canada  Limited,  was  then  called  and  gave  his  evidence, 
some  of  the  material  parts  of  which  were : 

“The  Company  was  incorporated  under  the  Dominion  Com- 
panies Act,  R.S.C.  1927,  ch.  27;  has  1,658,960  shares  of  common 
stock  and  no  preferred  shares;  that  there  were  shares  held  by 
companies;  that  as  of  November  28th,  1936,  the  shares  were 
held  in  32  countries;  that  as  of  November  27th,  1937,  the  shares 
were  held  in  34  countries;  that  in  Canada  and  the  United  States 
1,500,000  shares  are  held;  that  the  company  cannot  get  the 
shareholders  to  reply  to  communications  as  to  religion  and  school 
taxes;  that  the  company  has  difficulty  in  getting  many  of  its 
dividend  cheques  into  the  hands  of  those  entitled;  that  they  lately 
had  about  100  letters  containing  dividend  cheques  returned  to 
them;  that  there  is,  on  the  average,  about  20,000  different  share- 
holders; that  all  the  company’s  shares  of  stock  are  not  voting 
shares;  that  voting  shares  are  not  as  widely  distributed;  that,  on 
the  average,  about  19  per  cent,  of  proxies  are  returned;  that 
voting  shares  are  held  in  16  different  countries;  that  a number 
of  outstanding  shares  are  held  in  names  of  brokers;  that  between 
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September,  1936  and  November,  1937  the  company’s  records  in- 
dicate that  the  average  number  of  shares  held  by  brokers  was 
195,000;  that  the  company  has  transfer  agencies  in  Montreal, 
Toronto,  Detroit  and  New  York;  that  the  number  of  shares 
changing  ownership,  according  to  records  of  stock  exchanges, 
exceed  by  9,500  monthly  the  number  of  shares  presented  for 
transfer  on  the  books  of  the  company;  that  in  the  year  1937  there 
were  665,874  shares  of  stock  transferred  on  the  books  of  the 
company;  that  the  directors  knew  that  all  the  stock  of  the 
company  was  not  held  by  shareholders  of  the  Roman  Catholic 
faith  and  that  shares  were  held  by  both  Roman  Catholics  and 
others  but  did  not  know  and  could  not  ascertain  what  total  per- 
centage of  the  stock  was  held  by  Roman  Catholics;  that  it  was 
a practical  impossibility  to  ascertain  definitely  what  percentage  of 
the  shares  was  held  by  Roman  Catholics,  and  in  fact  the  directors 
did  not  inquire  from  the  shareholders  as  to  their  religious  faith; 
that  the  Board  consisted  of  five  directors  of  whom  one  was  a 
Roman  Catholic,  which  director  was  absent  from  the  meeting 
adopting  the  resolution. 

“There  were  other  facts  brought  out  from  Mr.  Greig’s  evi- 
dence, but,  I think  the  material  facts  are  above  recited.  His 
evidence  did  show  that  directors,  in  making  the  apportionment 
they  did,  acted  in  good  faith  and  with  every  desire  to  be  fair; 
they  reasoned  from  a number  of  angles  and  made  assessment 
comparisons  and  population  comparisons,  it  is  true  many,  if  not 
most  of  them,  after  the  notice.  Form  B,  had  been  filed  with  the 
city  clerk;  and  that  the  directors  in  adopting  the  resolution 
believed,  from  such  information  as  was  available  to  them,  that 
the  apportionment  made  to  separate  schools  by  the  resolution 
was  a percentage  of  the  company’s  local  assessment  no  greater 
than  the  percentage  of  its  shares  held  by  Roman  Catholics.  How- 
ever, I found  that  the  division  they  made  was  not  based  on  actual 
knowledge  and  was  only  a guess  or  an  estimate. 

“None  of  the  parties  proved  what  proportion  of  the  stock  or 
shares  of  the  company  was  held  by  Roman  Catholics. 

DECISIONS. 

“I  found  that  the  apportionment  made  by  the  directors  as 
per  the  above  resolution,  was  not  based  on  actual  knowledge  and 
was  only  a guess  or  an  estimate. 
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“I  further  found  that  the  appeals  of  the  appellants  should 
be  dismissed,  the  decision  of  the  Court  of  Revision  sustained 
and  the  notice,  Form  B,  given  by  the  appellant  company,  set 
aside,  vacated  and  declared  null  and  void  and  of  no  effect  and 
that  all  the  assessments  of  the  company  in  the  City  of  Windsor 
should  be  assessed,  enrolled  and  rated  for  public  school  purposes 
on  the  grounds  that  the  appellants  had  failed  to  prove  before 
me  affirmatively  that  the  portion  of  the  company’s  local  assess- 
ment rated  and  assessed  in  support  of  separate  schools,  pursuant 
to  the  resolution  adopted  by  the  directors  of  the  company,  was 
no  greater  proportion  of  the  whole  of  such  assessments  than 
the  amount  of  the  shares  held  by  Roman  Catholics  bore  to  the 
whole  amount  of  the  shares,  and  that  the  onus  of  proving  this 
affirmatively  was  on  those  parties  defending  the  assessment  made 
pursuant  to  the  company’s  resolution,  and  on  the  further  ground 
that  conversely,  the  onus  was  not  upon  the  party  attacking 
the  assessment,  that  is  The  Board  of  Education  for  the  City  of 
Windsor  to  prove  affirmatively  that  the  portion  of  the  company’s 
local  assessment  rated  and  assessed  in  support  of  separate  schools 
pursuant  to  the  resolution  adopted  by  the  directors  of  the  com- 
pany was  a greater  proportion  of  the  whole  of  such  assessments 
than  the  amount  of  the  shares  held  by  Roman  Catholics  bore  to 
the  whole  amount  of  the  shares. 

“Were  it  not  for  some  expression  of  The  Honourable  Mr. 
Justice  Middleton,  reported  in  Re  Goderich  Roman  Catholic 
Separate  School  Trustees  and  the  Town  of  Goderich  (1923),  53 
O.L.R.  79,  at  pp.  80  and  81,  I would  have  had  little  difficulty  in 
deciding  the  onus  referred  to  was  on  the  corporation  upon  an 
appeal  by  a ratepayer  who  feels  himself  aggrieved  or  adversely 
affected  by  the  division  made  by  the  corporation. 

“On  a close  study  of  this  case  as  reported,  it  is  manifest  that 
his  remarks  apply  to  a situation  where  the  assessor  calls  upon 
the  corporation  to  establish  affirmatively  that  its  allocation  to 
separate  school  taxes  is  not  of  greater  proportion  than  that 
provided  for  in  the  statute  and  where  the  assessor,  by  reason 
of  the  corporation  or  its  directors  not  establishing  its  proof, 
ignored  notice.  Form  B,  entirely.  Manifestly,  the  assessor  is 
bound  to  follow  the  notice  and  divide  the  assessment  if  the 
notice  has  been  duly  filed  with  the  clerk.  But,  I cannot  read 
into  the  observations  of  Mr.  Justice  Middleton  in  that  case,  when 
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he  speaks  of  the  presumption  in  favour  of  regularity  and  pro- 
priety of  proceedings,  that  such  applied  to  any  one  other  than 
the  assessor,  or,  that  it  had  any  application  to  a ratepayer  who 
has  the  right  to  appeal  and  does  appeal. 

“The  weight  of  authorities  cited  and  all  others  I have  read 
seem  to  point  conclusively  that  the  onus  of  proving,  when 
challenged  in  appeal,  that  the  designated  percentage  is  ‘not 
greater’  is  on  the  corporation,  which  directs  that  a part  of 
its  assessments  and  ratings  go  to  the  support  of  separate  schools. 

“If  such  were  not  the  rule,  it  would  leave  matters  entirely 
in  the  hands  of  the  corporation  to  make  such  decision  as  it 
deems  fit,  even  in  accord  with  the  facts,  and  thereby  seriously 
wronging  some  classes  of  ratepayers.  Obviously,  a ratepayer 
feeling  aggrieved  would  have  no  means  of  acquiring,  with  any 
degree  of  certainty,  the  proportion  of  shares  or  stock  held  by 
Roman  Catholics,  and  his  appeal  would  be  doomed  to  failure 
and  the  corporation  left  to  act  at  its  own  sweet  will.  I cannot 
think  it  was  ever  the  intention  of  the  draftsman  of  the  Act 
or  the  Legislature  to  put  a school  ratepayer  in  such  a helpless 
position. 

“Mr.  Aylesworth,  counsel  for  The  Ford  Motor  Company,  in  a 
clever  argument  contends  that  generally  speaking  the  onus  is 
on  the  appellant  and  that  assessment  appeals  are  no  exception; 
the  appellant  must  prove  his  case,  and  he  refers  to  Manning  on 
Assessments,  2nd  ed.,  1937,  p.  279,  where  it  says: 

‘The  onus  is  on  the  appellant  seeking  to  show  that  he  is  not 
liable.  ...  He  must  shew  that  the  impeached  assessment  is  an 
assessment  which  ought  not  to  have  been  made,  etc.’ 

“He  refers  to  Anderson  Logging  Co.  v.  The  King,  [1925] 
S.C.R.  45. 

“In  addition  to  onus  of  proof,  he  contends,  that  there  is  a 
presumption  of  law  that  applies,  and  he  cites  Broom’s  Legal 
Maxims,  9th  ed.,  at  p.  611.  Such,  apparently,  was  the  maxim  that 
Mr.  Justice  Middleton  refers  to  in  Goderich  Roman  Catholic 
School  Trustees  v.  Goderich,  above  referred  to,  which  is  a pre- 
sumption in  favour  of  regularity  and  propriety  of  proceedings. 

“In  my  view,  these  cases  with  respect  to  the  onus  on  assess- 
ment appeals  are  not  applicable  to  the  situation  here.  There  is 
here  no  attack  on  the  assessments  of  the  properties.  Neither 
the  right  to  assess  The  Ford  Motor  Company  nor  the  quantum 


310 


Ontario  Reports. 


[1938] 


of  the  assessment  is  attacked.  It  is  in  such  cases  that  the  onus 
that  is  alleged  to  be  on  the  appellant  applies,  if  it  applies  at  all. 
The  appeal  here  is  of  an  entirely  different  class  and  those  cases 
are  not  in  point  here. 

“What  constitutes  the  duty  of  a company  desirous  of  exercis- 
ing the  permission  given  it  by  sec.  65  is  clearly  set  out  in  the 
judgment  of  Mr.  Justice  Davies  reported  in  Regina  v.  Gratton 
(1915),  50  S.C.R.  589,  at  p.  606: 

‘Now  it  is  manifest  that  a company  desirous  of  exercising  the 
permission  given  by  section  93  must  before  exercising  it  have 
ascertained  with  certainty  the  religious  persuasions  or  beliefs 
or  connections  of  its  various  shareholders.  In  no  other  way  could 
the  statutory  division  the  company  was  authorized  to  require 
of  its  assessable  taxes  be  made  and  the  grossest  injustice  might 
be  done  to  one  or  other  of  the  respective  schools,  public  or 
separate,  if  in  the  absence  of  such  knowledge  any  company  should 
attempt  to  exercise  its  privilege.’ 

“Mr.  Aylesworth  contends  that  Regina  v.  Gratton,  supra, 
is  not  in  point  here  for  the  reason  that  the  Saskatchewan  statute, 
which  was  being  considered  in  the  Regina  v.  Gratton  case,  uses 
the  words  ‘shall  bear  the  same  ratio  and  proportion’;  while  the 
Ontario  statute  uses  the  words  ‘shall  not  bear  a greater  propor- 
tion’. Now  it  seems  to  me  that  there  is  no  difference  in  prin- 
ciple in  the  two  statutes  as  to  what  is  incumbent  upon  a company 
and  that  the  course  a company  must  pursue  in  order  to  exercise 
the  permission  given  it  by  sec.  65  (now  sec.  66)  is  that  the  com- 
pany must  have  ascertained  with  certainty  the  religious  persua- 
sions or  beliefs,  in  so  far  as  the  Roman  Catholic  faith  is  con- 
cerned, of  its  various  snareholders.  If  it  is  unable  to  do  that, 
then  it  cannot  exercise  the  permission. 

“There  is  a principle  of  law  I think  applicable  to  the  question 
of  the  placing  of  the  onus  in  this  case  and  that  has  been  stated  to 
be  that  when  the  subject  of  the  averment  is  peculiarly  within 
the  knowledge  of  the  accused  or  defendant,  the  Crown  or  plain- 
tiff does  not  have  to  prove  the  negative.  The  same  principle  is 
enunciated  iri  another  way,  viz.:  ‘That  where  a party  affirms 
the  existence  of  a state  of  facts  which  is  alleged  to  take  his  case 
out  of  the  general  rule,  then  generally  speaking,  the  onus  is  on 
him  to  establish  that  state  of  facts’:  Bell  v.  Grand  Trunk  Ry. 
Co.  (1913),  48  S.C.R.  561;  Fleet  v.  Canadian  Northern  Quebec 
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Ry,  Co,  (1921),  50  O.L.R.  223,  at  p.  227;  Taylor  on  Evidence, 
12th  ed.,  paras.  376  and  377. 

“Now  the  basis  or  general  law  is  that  school  taxes  are  to  be 
applied  for  the  maintenance  of  public  schools. 

“However,  there  are  exceptions  to  this  general  law  pro- 
vided by  The  Separate  Schools  Act; 

“First:  with  respect  to  the  assessment  of  the  properties  of 
individuals,  whereby  certain  individuals  under  defined  circum- 
stances and  subject  to  certain  conditions  and  pre-requisite  for- 
malities may  require  that  assessment  of  the  whole  or  part  of  his 
properties  be  enrolled,  assessed  and  rated  for  separate  school 
purposes; 

“Second:  that  of  a corporation,  where  likewise,  it,  upon  com- 
pliance with  statutory  provisions,  may  have  its  assessments  for 
school  purposes  either  wholly  or  in  part  enrolled,  rated  and 
assessed  for  separate  school  purposes. 

“Now  both  of  those  cases  are  exceptions  to  the  general  or 
basic  law  pertaining  to  assessments  for  school  purposes.  Dealing 
with  class  number  two,  that  of  a corporation,  with  which  we 
are  herein  concerned,  I found,  upon  the  grounds  I have  herein- 
before set  forth,  that,  upon  an  appeal  by  a ratepayer  affected  by 
the  Notice  B given  by  the  corporation  and  the  assessment,  rating 
and  enrollment  made  thereunder,  the  onus  is  upon  the  cor- 
poration to  establish  that  the  share  or  proportion  of  its 
land,  business  or  other  assessments  as  set  out  in  its  requisition 
(Form  B)  does  not  bear  a greater  proportion  to  the  whole  of  its 
assessment  than  the  amount  of  the  stock  or  shares  so  held  bears 
to  the  whole  amount  of  the  stock  or  shares. 

“Applying  tne  principle  enunciated  by  the  late  Right  Honour- 
able Sir  Louis  Henry  Davies,  late  Chief  Justice  of  the  Supreme 
Court  of  Canada,  set  forth  in  Regina  v.  Gratton,  above  quoted,  to 
this  case,  I found  that  The  Ford  Motor  Company  of  Canada  Lim- 
ited, desirous  of  exercising  the  permission  given  by  the  statute  of 
directing  that  part  of  its  assessment  be  entered,  rated  and  assess- 
ed for  the  purposes  of  separate  schools,  should  have  first  ascer- 
tained with  certainty  the  extent  of  the  shares  or  stock  in  its  com- 
pany held  by  Roman  Catholics;  and  then  must  limit  its  proportion 
of  its  assessments  for  separate  school  purposes  so  that  such  shall 
not  bear  a greater  proportion  of  the  whole  of  such  assessments 
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than  the  amount  of  stock  or  shares  so  held  bears  to  the  whole 
amount  of  stock  or  shares. 

“Whether  this  principle  enunciated  by  the  late  Honourable 
Mr.  Justice  Davies,  above  referred  to,  can  be  taken  as  a principle 
in  point  here,  and  in  my  view  it  can,  it  appealed  to  my  reason 
and  I adopted  it,  not  only  as  binding  by  reason  of  its  being  a 
decision  of  a Court  superior  to  this,  but,  in  addition,  on  my  own 
judgment,  as  a principle  applicable  to  this  case.  It  was  adopted 
by  The  Ontario  Railway  and  Municipal  Board  in  the  Fort  Frances 
case  hereinafter  cited. 

“The  difficulty  that  presented  itself  before  the  Court  of  Revi- 
sion in  this  case,  and  which  has  arisen  in  other  cases  as  to  whe- 
ther subsec.  4 of  sec.  65,  now  sec.  66,  over-rides  subsec.  3,  has 
been  dealt  with  in  Re  J.  Simpson  and  Sons,  Limited  by  the  late 
Judge  Denton,  Senior  Judge  of  the  County  Court  of  the  County 
of  York,  reported  in  (1931) , 40  O.W.N.  595,  and  in  a judgment  of 
The  Ontario  Railway  and  Municipal  Board  in  an  appeal  to  it 
by  the  Roman  Catholic  Separate  School  Board  of  the  Town  of 
Fort  Frances  and  the  Municipality  of  Fort  Frances,  reported  in 
10th  Annual  Report  of  that  Board  in  1910,  p.  174.  I am  in 
accord  with  the  decision  in  both  these  cases,  which  are  to  the 
effect  that  where  the  notice  given  under  subsec.  1 of  sec.  65 
(now  sec.  66)  offends  against  subsec.  3,  it  is  invalid  and  inopera- 
tive to  effect  its  purpose.  Subsec.  4 is  premised  on  the  notice 
being  regular  and  is  also  imperative  to  the  assessor  and  muni- 
cipal authorities  in  case  only  where  no  appeal  has  disturbed  it. 

“There  remains  but  the  one  point  and  that  is  the  question  of 
what  statutory  provisions  should  be  considered  as  imperative 
and  what  merely  directory.  In  Maxwell  on  Statutes,  4th  ed.,  p. 
557,  that  learned  author  says : 

‘When  a statute  confers  a right,  privilege,  or  immunity,  the 
regulations,  forms  or  conditions  which  it  prescribes  for  its 
acquisition,  are  imperative,  in  the  sense  that  non-observance  of 
any  of  them  is  fatal.’ 

“That  seems  to  be  a correct  statement  of  the  law  and  applic- 
able here  with  the  result  that  non-observance  by  The  Ford 
Motor  Company  in  acquiring  with  certainty  the  information 
as  to  the  amount  of  stock  or  shares  held  by  its  shareholders 
of  the  Roman  Catholic  faith  renders  it  unable  to  give  the  notice, 
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Form  B,  and  is  fatal.  See  Goodison  Thresher  Co.  v.  Tp.  of  McNab 
(1909) , 14  O.W.R.  25, 19  O.L.R.  188,  at  p.  201. 

STATEMENT  OF  QUESTIONS. 

‘T.  Upon  the  facts  above  set  out  and  upon  the  true  con- 
struction of  the  statutes  as  applied  to  the  facts,  was  I right  in 
holding  that  upon  an  appeal  by  a ratepayer  affected  by  the 
Notice  B given  by  the  corporation  and  the  assessment,  rating 
and  enrollment  made  thereunder,  the  onus  is  upon  the  cor- 
poration to  establish  the  fact  that  the  share  or  proportion  of 
its  land,  business  or  other  assessments  as  set  out  in  its  requisi- 
tion (Form  B)  does  not  bear  a greater  proportion  to  the  whole 
of  its  assessments  than  the  amount  of  the  stock  or  shares  held 
by  Roman  Catholics  bears  to  the  whole  amount  of  the  stock  or 
shares? 

'‘2.  Upon  the  facts  above  set  out  and  upon  the  true  con- 
struction of  the  statutes  as  applied  to  the  facts,  was  I right  in 
holding  that  upon  an  appeal  by  a ratepayer  affected  by  the 
Notice  B given  by  the  corporation  and  the  assessment,  rating 
and  enrollment  made  thereunder,  the  onus  is  not  upon  the  rate- 
payer attacking  the  assessment  to  establish  affirmatively  the 
fact  that  the  share  or  proportion  of  the  corporation’s  land, 
business  or  other  assessments  as  set  out  in  its  requisition  (Form 
B)  bears  a greater  proportion  to  the  whole  of  its  assessments 
than  the  amount  of  the  stock  or  shares  held  by  Roman  Catholics 
bears  to  the  whole  amount  of  the  stock  or  shares? 

“3.  Upon  the  facts  above  set  out  and  upon  the  true  con- 
struction of  the  statutes  as  applied  to  the  facts  so  stated,  was 
I right  in  holding  that  the  appeals  of  The  Ford  Motor  Company 
of  Canada  Limited  and  of  The  Board  of  Trustees  of  the  Roman 
Catholic  Separate  Schools  for  the  City  of  Windsor,  should  be 
dismissed,  the  decision  of  the  Court  of  Revision  sustained  and 
the  notice.  Form  B,  delivered  by  The  Ford- Motor  Company  of 
Canada  Limited  set  aside,  vacated  and  declared  null  and  void  and 
of  no  effect  and  that  all  the  assessments  of  the  company  in  the 
City  of  Windsor  be  assessed,  enrolled  and  rated  for  public  school 
purposes,  unless  it  was  affirmatively  proved  before  me  that  the 
share  or  proportion  of  the  corporation’s  land,  business  or  other 
assessment  as  set  out  in  its  requisition  (Form  B)  did  not  bear 
a greater  proportion  to  the  whole  of  its  assessment  than  the 
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amount  of  the  stock  or  shares  held  by  Roman  Catholics  bore 
to  the  whole  amount  of  the  stock  or  shares? 

“Dated  at  Windsor,  Ontario,  this  19th  day  of  March,  1938. 

“G.  F.  MAHON 

A Judge  of  the  County  Court  of 
the  County  of  Essex.” 

The  statutory  provisions  governing  the  question  in  issue  are 
found  in  sec.  65  of  The  Separate  Schools  Act,  R.S.O.  1927,  ch. 
328  [now  R.S.O.  1937,  ch.  362,  sec.  66],  and  read  as  follows: 

“(1)  A corporation  by  notice.  Form  B,  to  the  clerk  of  any 
municipality  wherein  a separate  school  exists  may  require  the 
whole  or  any  part  of  the  land  of  which  such  corporation  is 
either  the  owner  and  occupant,  or  not  being  the  owner  is  the 
tenant,  occupant  or  actual  possessor,  and  the  whole  or  any 
proportion  of  the  business  assessment  or  other  assessments  of 
such  corporation  made  under  The  Assessment  Act,  to  be  entered, 
rated  and  assessed  for  the  purposes  of  such  separate  school. 

“(2)  The  assessor  shall  thereupon  enter  the  corporation  as 
a separate  school  supporter  in  the  assessment  roll  in  respect  of 
the  land  and  business  or  other  assessments  designated  in  the 
notice,  and  the  proper  entries  shall  be  made  in  the  prescribed 
column  for  separate  school  rates,  and  so  much  of  the  land 
and  business  or  other  assessments  so  designated  shall  be  assessed 
accordingly  for  the  purposes  of  the  separate  school  and  not  for 
public  school  purposes,  but  all  other  land  and  the  remainder,  if 
any,  of  the  business  or  other  assessments  of  the  corporation 
shall  be  separately  entered  and  assessed  for  public  school  pur- 
poses. 

“(3)  Unless  all  the  stock  or  shares  are  held  by  Roman 
Catholics  the  share  or  portion  of  such  land  and  business  or 
other  assessments  to  be  so  rated  and  assessed  shall  not  bear  a 
greater  proportion  to  the  whole  of  such  assessments  than  the 
amount  of  the  stock  or  shares  so  held  bears  to  the  whole  amount 
of  the  stock  or  shares.” 

The  reasons  submitted  by  the  appellant  may  be  summarized 
as  follows: 

1.  Subsec.  (2)  of  sec.  65  directs  that  on  receipt  of  the 
notice  prescribed  by  subsec.  1,  “The  assessor  shall  thereupon 
enter  the  corporation  as  a separate  school  supporter  in  the  assess- 
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merit  roll”.  Pursuant  to  the  statute  this  was  done  by  the 
assessor.  The  roll  was  returned  by  him;  the  apportionment  of 
18  per  cent,  to  the  separate  schools  was  complete  and  the  onus 
of  establishing  that  it  was  erroneous  rested  on  the  person  who 
challenged  the  assessment  roll  as  returned.  The  respondent 
failed  to  satisfy  the  onus  which  thus  rested  on  it. 

2.  The  special  case,  as  stated,  shows  that  the  estimate  of 
18  per  cent,  made  by  the  directors  of  The  Ford  Motor  Company 
concerning  the  proportion  which  their  Roman  Catholic  share- 
holders bear  to  the  total  body  of  shareholders  was  made  bona  fide 
with  due  care  and  affords  adequate  prima  facie  evidence  of 
the  correctness  and  validity  of  the  notice  given  by  the  directors 
of  The  Ford  Motor  Company. 

3.  The  appeals  to  the  Board  of  Revision  and  subsequently 
to  the  County  Judge  were  by  way  of  re-hearing  on  evidence 
then  adduced  before  these  respective  tribunals,  and  the  onus 
of  adducing  evidence  to  vary  the  roll  as  returned  by  the  assessor 
rested  on  the  respondent.  “He  who  avers  must  prove.” 

4.  The  issue  was  one  of  fact,  namely,  did  the  apportion- 
ment of  the  total  Ford  assessment  in  favour  of  separate  schools 
(18  per  cent.)  bear  a greater  proportion  to  the  whole  of  the 
company’s  assessment  than  the  proportion  which  the  shares 
of  the  company’s  stock  held  by  Roman  Catholics  bore  to  the  total 
issued  shares  of  the  company’s  stock?  And  the  appellants  sub- 
mit that  the  onus  of  amending  the  roll  and  displacing  the  appel- 
lant’s prima  facie  right  by  proving  that  the  apportionment  ought 
to  be  less  than  the  18  per  cent,  shown  by  the  assessment  roll  as 
returned  rested  on  The  Public  School  Board,  the  respondent. 

The  respondent  submits  that  the  appellants  have  failed  to 
bring  this  apportionment  within  the  provisions  of  sec.  65  of  The 
Separate  Schools  Act,  R.S.O.  1927,  ch.  328,  in  that  they  have 
failed  to  comply  with  an  essential  requirement  of  that  section 
and  they  state  this  contention  in  the  following  terms: 

“The  directors  of  The  Ford  Motor  Company  had  no  actual 
knowledge  of  the  proportion  of  stock  held  by  Roman  Catholics 
but  only  guessed  or  estimated  the  same,  and  having  no  know- 
ledge, are  unable  to  state  that  18  per  cent,  does  not  bear  a greater 
proportion  to  the  whole  assessment  than  the  amount  of  stock 
held  by  Roman  Catholics  bears  to  the  whole  amount  of  stock 
of  the  corporation,  and  being  unable  to  so  state,  the  notice  is 
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wholly  ineffective.”  No  question  arises  respecting  the  giving 
of  the  notice  by  The  Ford  Motor  Company  as  required  by  the 
statute  nor  respecting  the  regularity  of  the  several  proceedings 
taken  by  the  assessor  or  on  the  appeals.  Further,  the  appellants 
admit  that  prima  facie  every  corporation  shall  be  rated  and 
assessed  for  the  support  of  public  schools  and  that  this  is  the 
general  or  basic  rule  subject,  however,  to  the  provisions  of  sec. 
65  of  The  Separate  Schools  Act. 

Both  the  appellants  and  the  respondent  submit  that  the 
question  here  in  issue  has  been  determined  in  its  favour  by 
reported  decisions  of  the  Court.  I am  unable  to  accede  to  this 
contention  and  am  of  the  opinion  that  this  Court  is  not  bound 
under  the  doctrine  of  stare  decisis  by  any  earlier  legal  decisions 
and  that  the  question  is  fully  open  for  consideration  by  us,  but 
as  the  subject  is  one  involving  wide  interests,  I shall,  at  a later 
stage,  discuss  the  cases  referred  to  on  the  argument  so  far  as 
they  appear  to  have  a bearing  on  the  issue  now  before  us. 

However  before  doing  so,  I desire  to  pause  for  a moment  to 
make  a general  observation  with  respect  to  the  question  now 
before  us.  It  is  entirely  obvious  that  the  purpose  of  the  Legis- 
lature in  enacting  sec.  65  of  The  Separate  Schools  Act  was  to 
provide  for  an  equitable  apportionment  of  the  taxes  payable  by 
companies  where  some  of  their  shareholders  are  supporters  of 
public  schools  and  others  of  their  shareholders  are  supporters  of 
separate  schools.  It  is  also  obvious  from  the  facts  appearing  in 
the  special  case  that  it  is  impossible,  in  most  cases,  for  the 
executive  of  public  companies  to  state  positively  and  absolutely 
the  exact  percentage  of  their  shareholders  who  are  Roman 
Catholics.  It  is  also  obvious  that  if  under  the  provisions  of 
the  Act,  as  it  now  stands,  it  is  a sine  qua  non  that  they  should 
so  state,  then  the  present  legislation  is  wholly  ineffective  to 
accomplish  the  purpose  intended  by  the  Legislature.  It  is  there- 
fore the  duty  of  this  Court,  as  it  seems  to  me,  to  act  on  the 
maxim  ut  res  magis  valeat  quam  pereat,  and  if  we  can  properly 
do  so  to  give  such  an  interpretation  to  this  statute  as  will 
render  it  effective  to  accomplish  the  purpose  intended.  As  to 
the  application  of  this  maxim  to  the  interpretation  of  statutes 
see  Broom’s  Legal  Maxims,  9th  ed.,  at  p.  361. 

The  judicial  pronouncement  principally  relied  on  in  the  rea- 
sons of  judgment  of  the  learned  County  Court  Judge  and  by 
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the  respondent  in  this  appeal  is  Regina  v.  Gratton  (1915),  50 
S.C.R.  589.  In  that  case  the  question  related  to  the  right  of 
the  trustees  of  The  Separate  School  Board  of  Regina  to  avail 
themselves  of  the  provision  of  sec.  93a  of  The  School  Assess- 
ment Act  of  Saskatchewan,  as  enacted  by  1912-13,  ch.  36,  sec.  3 
(Sask.),  and  thereby  to  secure  a certain  proportion  of  the  taxes 
of  companies  for  the  support  of  separate  schools.  The  question 
was  brought  before  the  Court  by  an  originating  notice  where- 
upon it  was  directed  that  a special  case  should  be  agreed  and 
settled  stating  the  facts  and  submitting  the  questions  to  be 
answered  by  the  Court.  This  was  done. 

Without  detailing  the  particulars  of  the  special  case  sub- 
mitted I quote  paragraphs  8 and  9 and  the  questions  submitted 
to  the  Court. 

“8.  None  of  the  companies  mentioned  in  the  said  schedule 
A has  been  entered  as  a separate  school  supporter  in  the  assess- 
ment roll  of  the  said  city  in  respect  of  any  property,  and  no 
property  of  any  of  the  said  companies  has  been  assessed  in  the 
name  of  the  company  for  the  purposes  of  the  said  separate  school. 

“9.  The  defendant  school  district  claims  that  the  school  taxes 
payable  by  the  said  companies  for  the  year  1913  should  be 
divided  between  it  and  the  plaintiff  school  district,  as  provided 
in  sec.  93a  of  The  School  Assessment  Act  as  amended  1912-13, 
ch.  36,  sec.  3 (Sask.);  the  plaintiff  school  district  claims  the 
whole  of  the  taxes  payable  by  said  companies.” 

The  questions  for  the  opinion  of  the  Court  were : 

“(a)  Had  the  Saskatchewan  Legislature  jurisdiction  to  enact 
sec.  93a  of  The  School  Assessment  Act,  being  sec.  3,  ch.  36  of 
the  statutes  of  Saskatchewan,  1912-1913? 

“(b)  If  question  (a)  be  answered  in  the  negative,  has  the 
defendant  the  right  it  claims  to  a portion  of  said  taxes? 

“(c)  If  question  (a)  be  answered  in  the  affirmative,  has  the 
defendant  the  right  it  claims  to  a portion  of  the  said  taxes?” 
The  special  case  was  tried  before  Mr.  Justice  Brown 
who,  in  his  judgment,  on  16th  May,  1914,  6 W.W.R.  1088, 
held  that  public  school  supporters  were  prejudicially  affected 
by  sec.  93a^,  but  that,  nevertheless,  the  enactment  was  inti^a 
vires  and  that  the  respondent  was  entitled  to  the  portion  of  the 
taxes  which  it  claimed.  The  plaintiff  (now  appellant)  appealed 
to  the  Supreme  Court  in  banco  which,  by  the  judgment  now 
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appealed  from,  affirmed  the  decision  of  Brown  J.  (1914),  7 
W.W.R.  7. 

Sec.  93  of  the  Act  there  in  question,  R.S.S.  1909,  ch.  101, 
after  providing  for  notice  to  be  given  by  the  company  to  the 
municipality  and  for  the  assessment  for  school  purposes  in 
accordance  with  the  notice,  contains  the  following  clause: 

“Provided  always  that  the  share  or  portion  of  the  property 
of  any  company  entered,  rated  or  assessed  in  any  municipality 
or  in  any  school  district  for  separate  school  purposes  under 
the  provisions  of  this  section  shall  bear  the  same  ratio  and 
proportion  to  the  whole  property  of  the  company  assessable 
within  the  municipality  or  school  district  as  the  amount  or 
proportion  of  the  shares  or  stock  of  the  company  so  far  as 
the  same  are  paid  or  partly  paid  up,  held  and  possessed  by 
persons  who  are  Protestants  or  Roman  Catholics,  as  the  case 
may  be,  bears  to  the  whole  amount  of  such  paid  or  partly  paid 
up  shares  or  stock  of  the  company.”  And  sec.  93a  of  the  Sas- 
katchewan Act  as  amended  1912-13,  ch.  36,  sec.  3,  provided  in 
part  as  follows : 

“93a.  In  the  event  of  any  company  failing  to  give  a notice 
as  provided  in  section  93  hereof  the  board  of  trustees  of  the 
separate  school  district  may  give  to  the  company  a notice 
in  writing  in  the  following  form  or  to  the  like  effect,  that  is 
to  say: 

“The  board  of  trustee  of  separate  school  district  No. 
of  Saskatchewan  hereby  give  notice  that  unless  and  until  your 
company  gives  a notice  as  provided  by  section  93  of  The  School 
Assessment  Act  the  school  taxes  payable  by  your  company  in 
respect  of  assessable  property  lying  within  the  limits  of  the 
school  district  No.  of  Saskatchewan  (naming  the  public 

school  district  in  relation  to  which  the  separate  school  is 
established)  will  be  divided  between  the  said  public  school 
district  and  the  said  separate  school  district  in  shares  correspond- 
ing with  the  total  assessed  value  of  assessable  property  assessed 
to  persons  other  than  corporations  for  public  school  purposes 
and  the  total  assessed  value  of  the  assessable  property  assessed 
to  persons  other  than  corporations  for  separate  school  purposes 
respectively. 

“This  notice  is  given  in  pursuance  of  section  93a  of  The 
School  Assessment  Act  as  amended. 
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“(2)  Unless  and  until  any  company  to  which  notice  has  been 
given  as  aforesaid  gives  a notice  as  provided  in  sec.  93  hereof 
the  whole  of  the  assessable  property  of  such  company  lying 
within  the  limits  of  the  public  school  district  shall  be  entered, 
rated  and  assessed  upon  the  assessment  roll  for  the  public 
school  district  and  all  taxes  so  assessed  shall  be  collected  as  taxes 
payable  for  the  said  public  school  district  and  when  so  collected 
such  taxes  shall  be  divided  between  the  said  public  school  district 
and  the  said  separate  school  district  in  the  proportions  and 
manner  and  according  to  the  provisions  set  out  in  the  notice 
in  the  next  preceding  subsection  mentioned.” 

The  observation  of  Mr.  Justice  Davies  in  Regina  v.  Gratton 
(1915),  50  S.C.R.  589,  relied  on  by  the  respondent  appears  on 
p.  606  of  the  report  and  reads  as  follows : 

“Section  93a  may  have  been  drafted  with  the  intention  in 
the  draftsman’s  mind  of  compelling  all  companies  to  give  such 
notice.  It  provided  that  in  the  event  of  any  company  failing  to 
do  so  an  arbitrary  division  should  be  made  of  assessable  school 
taxes  payable  by  the  company  between  the  separate  and  the 
public  schools,  which  division  did  not  have  any  reference  to  the 
proportion  of  shares  held  in  the  company  by  Protestants  or 
Roman  Catholics. 

“Now  it  is  manifest  that  a company  desirous  of  exercising 
the  permission  given  by  section  93  must  before  exercising  it  have 
ascertained  with  certainty  the  religious  persuasions  or  beliefs 
or  connections  of  its  various  shareholders.  In  no  other  way 
could  the  statutory  division  the  company  was  authorized  to 
require  of  its  assessable  taxes  be  made  and  the  grossest  injustice 
might  be  done  to  one  or  other  of  the  respective  schools,  public 
or  separate,  if  in  the  absence  of  such  knowledge  any  company 
should  attempt  to  exercise  its  privilege.” 

The  observation  of  the  learned  Justice  is  to  be  read  in  con- 
nection with,  and  in  relation  to,  the  facts  of  that  case  and  the 
statute  there  under  consideration. 

It  is  necessary  in  considering  the  Gratton  case  to  bear  in 
mind  the  foregoing  statutory  provisions  and  the  questions  which 
were  asked  the  Court,  as  well  as  the  following  points:  Was 

every  company  bound  to  give  the  notice  mentioned  in  sec.  93? 
If  it  failed  to  do  so  did  sec.  93a  apply?  Was  sec.  93a  within  the 
constitutional  powers  of  the  Saskatchewan  Legislature?  If  so 
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did  it  apply  and  become  effective  in  the  existing  circumstances? 
There  had  been  no  apportionment  of  the  school  assessment  on 
any  assessment  roll  and  the  question  of  onus  which  arises  in 
the  present  case  did  not  there  arise.  The  Saskatchewan  statute 
required  as  a condition  precedent  that  the  company  should 
ascertain  and  state  with  positive  certainty  the  precise  proportion 
which  the  shares  of  its  Roman  Catholic  shareholders  bore  to  the 
total  number  of  shareholders.  Further,  there  was  nothing  before 
the  Court  in  the  Gratton  case  to  show  that  there  was  a single 
Roman  Catholic  shareholder  in  any  of  the  companies  who  were 
before  the  Court. 

The  Supreme  Court  held  that,  upon  the  proper  construction 
of  the  Saskatchewan  statute,  it  was  required  that  the  exact  and 
precise  proportions  of  the  shareholding  interests  should  be 
ascertained  by  the  conipany  before  any  effective  notice  could 
be  given,  and  that  in  the  circumstances  there  appearing  this  was 
a sine  qua  non  to  the  relief  sought. 

The  Ontario  Act  is  different  and  requires  merely  that  the 
company  shall  state  in  its  notice  that  the  proportion  of  its 
Roman  Catholic  shareholders  is  not  less  than  the  percentage 
named  by  it  in  the  notice.  The  means  by  which  it  is  to  acquire 
this  information  are  not  prescribed  by  the  statute.  Under  the 
Ontario  statute  it  would  seem  to  be  entirely  feasible  that  a 
majority  of  the  directors  of  the  company,  having  personal 
knowledge  of  the  religious  persuasion  of  a certain  number  of 
their  Roman  Catholic  shareholders  and  that  they  were  sup- 
porters of  the  separate  schools,  should  be  able  to  state  positively 
that  the  percentage  is  not  less  than  that  mentioned  in  the  notice, 
and  there  seems  to  be  nothing  in  the  statute  such  as  existed  in 
the  Saskatchewan  case  to  prevent  them  from  making  use  of 
such  knowledge  and  certifying  accordingly.  It  would  have  been 
entirely  feasible  for  the  respondent.  The  Public  School  Board, 
on  the  hearing  before  the  Court  of  Revision  or  before  the  County 
Judge,  to  have  subpoenaed  the  directors  or  officers  of  The  Ford 
Motor  Company  and  to  have  cross-examined  them  as  to  the 
steps  taken  and  the  means  of  knowledge  which  they  possessed 
enabling  them  to  claim  in  their  notice  that  18  per  cent,  of  the 
shares  were  held  by  Roman  Catholic  shareholders,  supporters  of 
separate  schools.  These  circumstances  suffice  to  distinguish  the 
Gratton  case  from  the  present  appeal  and  lead  me  to  the  opinion 
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that  the  observation  of  Mr.  Justice  Davies  in  the  Gratton  case 
does  not  constitute  an  authority  binding  on  this  Court. 

The  only  legal  decision  directly  involving  the  question  here 
presented  is  the  judgment  of  my  brother  Middleton  in  the  case 
of  Re  Goderich  Roman  Catholic  Separate  School  Trustees  v. 
Town  of  Goderich  (1923),  53  O.L.R.  79.  That  was  a motion  for 
a mandamus  which  the  applicants  made  after  allowing  the  time 
and  opportunity  for  appealing  to  the  Court  of  Revision  and  to 
the  County  Judge  to  elapse.  It  is  true  that  that  judgment 
was  reversed  by  the  Court  of  Appeal  on  the  ground  that  a 
mandamus  ought  not  to  be  granted  where  there  is  or  has  been 
another  adequate  remedy,  but  the  reasoning  of  my  brother  Mid- 
dleton  is  not  impugned  by  the  Court  of  Appeal  which  proceeded 
solely  on  the  rule  of  procedure  above  mentioned.  In  that  case, 
at  page  81,  he  deals  as  follows  with  the  exact  question  which 
arises  on  the  present  appeal. 

“Upon  this  motion  it  appears  that  there  is  a stockholding  by 
Roman  Catholics,  but  the  exact  number  of  shares  held  by  those 
who  are  Roman  Catholics  is  not  known,  and  cannot  be  readily 
ascertained.  The  company  takes  the  position  that  the  right  to 
allocate  is  vested  by  the  statute  in  the  directors,  and  that  the 
provision  of  the  statute  cannot  be  invoked  unless  it  is  shewn 
affirmatively  that  what  has  been  done  is  in  contravention  of 
the  statutory  limitation. 

“In  this  case  the  majority  evidently  favour  public  schools, 
and  the  allocation  of  a small  portion,  amounting  to  about  $200, 
to  the  separate  schools,  is  a concession  by  a majority  to  a minor- 
ity, and  I think  it  may  well  be  determined  that  that  which  is 
done  by  the  directors,  unquestionably  in  good  faith,  should 
not  be  disregarded  unless  it  is  shewn  affirmatively  to  be  unwar- 
ranted. This  cannot  be  shewn.  There  is  not,  in  the  material, 
anything  to  suggest  that  there  has  been  any  transgression  of 
the  statutory  limit,  and  I think  the  presumption  in  favour  of 
regularity  and  propriety  of  proceedings  justifies  the  conclusion 
at  which  I have  arrived,  that  the  order  should  be  granted. 

“There  is  no  hint  in  the  statute  of  any  intention  that  the 
notice  to  be  given  should  be  supplemented  by  any  proof.  Much 
less  is  there  any  suggestion  of  the  right  of  the  assessor  or  the 
council  to  enter  upon  any  inquiry.  The  notice  once  given,  it 
becomes  the  duty  of  the  assessor  to  act  upon  it.” 
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The  views  so  expressed  by  him  are  in  accordance  with  and 
supplement  the  grounds  of  appeal  urged  by  the  present  appel- 
lants, both  of  which  commend  themselves  to  me  and  lead  to  the 
conclusion  that  this  appeal  should  be  allowed. 

Counsel  for  the  respondent  also  presented  by  leave  of  the 
Court  a decision  of  The  Ontario  Railway  and  Municipal  Board 
pronounced  in  1915  in  an  appeal  to  it  by  the  Roman  Catholic 
Separate  School  Board  of  Fort  Frances.  The  decision  of  the 
Board  is,  of  course,  entitled  to  the  greatest  respect  as  an  argu- 
ment, but  is  not  binding  upon  this  Court,  and  as  in  that  case 

there  had  been  no  entry  upon  the  assessment  roll  in  favour  of 

the  supporters  of  the  separate  schools,  and  as  it  appears  from 
the  report  that  no  evidence  had  been  adduced  and  as  the  decision 
was  based  upon  the  observation  of  Mr.  Justice  Davies  in  the 
Gratton  case,  further  discussion  by  way  of  distinguishing  it 
seems  to  be  unnecessary. 

The  views  above  indicated  are  supported  by  the  decision  of 
the  late  Judge  Denton  reported  in  (1931),  40  O.W.N.  595, 

under  the  name  of  Re  J.  Simpson  and  Sons^  Ltd.  In  that  case 

the  board  of  directors  of  the  company  had  served  a notice 
requiring  that  100  per  cent,  of  the  assessment  should  go  in 
support  of  separate  schools.  An  appeal  was  made  by  The  Public 
School  Board  claiming  that  as  Mrs.  Simpson,  who  was  an 
Anglican  and  a supporter  of  public  schools  owning  in  her  own 
right  1,160  shares  of  a total  of  10,548  shares  of  the  stock  of 
the  company,  the  assessment  should  be  proportioned  so  that 
the  proper  proportion  having  regard  to  the  foregoing  fact  might 
go  for  the  benefit  of  public  schools.  The  appeal  was  accordingly 
allowed.  The  case  appears  to  assume  that  the  notice  given  by 
the  board  of  directors  of  the  company  was  valid  and  effective 
(even  though  mistaken  and  incorrect)  save  in  so  far  as  it  was 
modified  or  varied  to  accord  with  the  actual  facts  shown  hy  the 
appellant,  the  Public  School  Board,  and  it  would  indicate  that 
the  onus  was  upon  The  Public  School  Board  to  attack  the  assess- 
ment roll  and  vary  the  proportions  as  settled  in  it. 

I have  examined  the  cases  of  Harling  v.  Mayville  (1871),  21 
U.C.C.P.  499,  and  Re  Ridsdale  and  Amherstburgh  (1862),  22 
U.C.Q.B.  122,  cited  by  the  respondent,  but  I am  unable  to  per- 
ceive that  they  have  any  bearing  on  the  proper  interpretation 
of  our  existing  legislation. 
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My  conclusions  may  be  summarized  as  follows : 

(1)  The  statute  ought,  if  possible,  to  be  interpreted  and 
applied  so  as  to  effectuate  its  manifest  intention,  viz.,  to  pro- 
vide for  an  equitable  apportionment  of  public  and  separate 
school  taxes  payable  by  companies  having  Roman  Catholic 
shareholders  who  are  supporters  of  separate  schools. 

(2)  The  assessor  is  bound  by  the  statute  to  assess  and 
return  his  roll  apportioning  the  company’s  assessment  on  re- 
ceiving a proper  notice  from  the  company  requiring  him  so  to 
do. 

(3)  If  there  is  no  appeal  against  the  apportioned  assessment 
as  returned  by  the  assessor,  it  stands  good,  and  taxes  are  to  be 
collected  accordingly.  The  statute  makes  the  assessor’s  roll  as 
returned  prima  facie  valid. 

(4)  The  onus  of  displacing  the  prima  facie  situation  rests 
on  the  attacking  party  as  is  illustrated  by  the  Simpson  case  in 
(1931),  40  O.W.N.  595,  but  this  onus  was  not  discharged  in  the 
present  case. 

(5)  Practical  means  of  displacing  such  prima  facie  case 
existed  by  summoning  and  cross-examining  the  directors  or 
officers  of  The  Ford  Motor  Company  on  the  hearing  before  the 
Court  of  Revision  or  before  the  County  Court  Judge. 

(6)  For  these  reasons  the  appeal  should  be  allowed  with 
costs,  and  the  questions  submitted  by  the  learned  County  Court 
Judge  answered  m accordance  with  these  reasons. 


Appeal  allowed  with  costs. 
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[COURT  OF  APPEAL.] 

Ladore  v.  Bennett. 

Constitutional  Law — Municipalities — Bankruptcy — Interest — Extra-pro- 
vincial rights — Whether  The  City  of  Windsor  {^Amalgamation)  Act, 
1935,  25  Leo.  V,  ch.  74  {Ont.)  as  amended  by  1936,  1 Edw.  VIII,  ch. 
66,  and  Part  III  of  The  Department  of  Municipal  Affairs  Act,  1935, 
25  Geo.  V,  ch.  16  {Ont.)  are  intra  vires  of  the  legislature  of  Ontario. 

The  plaintiffs  brought  this  action  on  behalf  of  themselves  and  all  other 
debenture  holders  of  the  Town  of  Walkerville  for  a declaration  that 
The  City  of  Windsor  (Amalgamation)  Act,  1935,  25  Geo.  V,  ch.  74 
^Ont.),  as  amended  by  1936,  1 Edw.  VIII,  ch.  66,  and  Part  III  of 
The  Department  of  Municipal  Affairs  Act,  1935,  25  Geo.  V,  ch.  16  (Ont.) 
are  ultra  vires  of  the  legislature  of  Ontario.  The  plaintiffs  contended 
that  the  foregoing  statutes  are  ultra  vires  on  the  grounds,  (a)  that 
they  relate  to  bankruptcy  and  insolvency,  which  subject  matters  are 
within  the  exclusive  legislative  powers  of  the  Dominion  Parliament; 
(b)  that  they  affect  extra-provincial  rights  of  debenture  holders  resid- 
ing out  of  Ontario;  (c)  that  they  deal  with  the  question  of  interest 
on  the  plaintiff’s  debentures,  which  subject  matter  is  within  the 
exclusive  legislative  power  of  the  Dominion  Parliament. 

Held,  by  the  Court  of  Appeal,  affirming  the  judgment  of  Hogg  J., 
that  the  statutes  are  intra  vires  and  that  the  action  should  be  dis- 
missed for  the  following  reasons: 

1.  It  is  not  necessary  to  determine  the  serious  question  whether 
bankruptcy  legislation  of  the  Dominion  Parliament  could  be  made 
applicable  to  municipalities  since  the  existing  Dominion  legislation 
concerning  bankruptcy  does  not  apply  to  municipal  institutions. 
Although  the  municipalities  affected  by  the  City  of  Windsor  (Amalga- 
mation) Act  were  and  are  in  great  financial  difficulties,  there  was  no 
evidence  before  the  Court  that  they  are  bankrupt  or  insolvent. 
Moreover,  at  the  date  of  the  issue  of  the  writ  in  this  action,  the  re- 
funding plan  then  proposed  had  not  been  given  legal  effect  and  at 
that  date  the  plaintiff’s  rights  were  not  legally  affected  by  the  then 
proposed  scheme  of  refunding. 

2.  The  enforcement  of  the  rights  of  debenture  holders  of  the  Town 
of  Walkerville  is  necessarily  and  essentially  something  that  must  be 
done  in  Ontario.  The  Town  of  Walkerville  is  situate  in  Ontario  and 
no  enforcement  of  the  debenture  holders’  rights  could  take  place 
except  in  the  Courts  of  Ontario.  The  rights  of  debenture  holders  are 
rights  existing  in  Ontario  alone,  regardless  of  the  residence  of  the 
debenture  holder:  Ottawa  Valley  Power  Co.  v.  Hydro-Electric  Power 
Commission,  [1937]  O.R.  265;  Beauharnois  Light,  Heat  and  Power  Co. 
Ltd.,  et  al.  v.  Hydro-Electric  Power  Commission  of  Ontario  et  al., 
[1937]  O.R.  796,  distinguished. 

There  can  be  no  doubt  that  the  Provincial  Legislature  has  the  fullest 
and  widest  powers  to  create  municipal  institutions,  to  merge  or 
amalgamate  or  otherwise  alter  them,  to  endow  them  with  administra- 
tive powers  and  with  powers  for  the  raising  of  municipal  revenue  and 
the  expenditure  thereof.  The  contention  is  untenable  that,  because 
some  persons  resident  outside  of  the  Province  of  Ontario  have  become 
owners  of  debentures  issued  by  a municipality  in  Ontario,  the  juris- 
diction of  the  Provincial  Legislature  over  municipalities  is  thereby 
limited  or  modified  or  restricted. 

3.  By  virtue  of  the  judgment  of  the  Privy  Council  in  Toronto  City  Cor- 
poration v.  York  {Township)  and  Atty.-Gen.  for  Ont.,  [1938]  1 All  E.R. 
601,  it  is  not  open  to  question  in  this  Court  that  the  Ontario  Municipal 
Board  is  validly  constituted  and,  that  being  so,  that  the  Department 
of  Municipal  Affairs  is  equally  validly  constituted  and  Part  III  of 
The  Department  of  Municipal  Affairs  Act  {supra)  is  within  the  powers 
of  the  Provincial  Legislature. 

4.  With  respect  to  the  argument  that  the  statutes  attacked  deal  with 
interest,  at  the  date  of  the  issue  of  the  writ  in  this  action  the  rate  of 
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interest  on  the  plaintiffs’  debentures  had  not  been  affected  and  this 
alleged  ground  of  invalidity  had  not  arisen  and  might  never  arise. 
At  all  events,  any  interference  with  the  rate  of  interest  is  merely  an 
incidental  item  in  a general  scheme  and  the  legislation  cannot  be 
impugned  on  the  ground  that  it  is  legislation  concerning  interest. 

An  action  brought  by  the  plaintiffs  as  ratepayers  and 
debenture  holders  of  the  Town  of  Walkerville  for  a declaration 
and  incidental  relief  concerning  the  validity  of  certain  legislation 
affecting  the  Town  of  Walkerville. 

The  action  was  tried  by  Hogg  J.  without  a jury  at  Windsor. 

M.  L.  Gordon,  K.C.,  John  Bale,  K.C.,  and  Charles  Bale,  for 
the  plaintiffs. 

/.  H.  Rodd,  K.C.,  R.  B.  Rodd,  K.C.,  J.  B.  Macdonald  and 
L.  Z.  McPherson,  for  the  defendants. 

L A.  Humphries,  K.C.,  for  the  Attorney-General  of  Ontario. 

July  26,  1937.  Hogg  J.: — This  action  is  instituted  by  the 
plaintiffs  as  ratepayers  of  the  Town  of  Walkerville  in  the  Pro- 
vince of  Ontario  and  as  holders  of  certain  debentures  issued 
by  the  said  town  and  by  certain  public  utility  commissions  of 
the  said  town  and  adjoining  municipalities. 

The  plaintiffs  bring  the  action  on  behalf  of  themselves  and 
all  other  ratepayers  and  holders  of  debentures  as  set  out  in 
the  style  of  cause  in  the  action,  against  Harry  J.  Mero,  W. 
Donald  McGregor,  Russell  A.  Farrow  and  George  Bennett  who 
formerly  constituted  the  members  of  a body  known  as  The 
Windsor  Finance  Commission,  created  by  an  Act  of  the  Pro- 
vince of  Ontario,  entitled  The  City  of  Windsor  (Amalgamation) 
Act,  1935,  25  Geo.  V,  ch.  74.  The  remaining  defendants,  apart 
from  the  Attorney-General  of  Ontario,  were  incorporated  as 
municipal  corporations  by  various  statutes  of  the  Province  of 
Ontario  or  as  public  utility  commissions  by  statute,  or  by 
by-laws  of  the  various  municipal  corporations,  as  set  out  in 
the  plaintiffs’  statement  of  claim. 

The  plaintiff  Ladore  is  the  holder,  in  his  own  right  and  also 
as  trustee,  of  debentures  for  a substantial  amount  of  various 
debts  of  issue  of  the  former  Town  of  Walkerville  and  of  the 
former  Walkerville-East  Windsor  Water  Commission  and  the 
Essex  Border  Utilities  Commission. 

The  plaintiff  Harrie  R.  Dingwall  who  is  a resident  of  the  City 
of  Detroit,  in  the  United  States  of  America,  holds  debentures  of 
the  par  value  of  $2,000.00,  issued  by  the  Town  of  Walkerville. 
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The  financial  position  of  the  group  of  municipalities  known 
as  the  City  of  Windsor,  the  Municipality  of  East  Windsor,  the 
Town  of  Walkerville  and  the  Town  of  Sandwich,  was,  from  the 
year  1931,  in  an  unsatisfactory  condition.  The  City  of  Windsor 
had  been  in  default  of  interest  since  the  year  1932,  and  was, 
as  well,  in  default  in  the  repayment  of  large  sums  advanced  to 
it  by  the  Canadian  Bank  of  Commerce  and  for  sums  due  in 
respect  of  other  indebtedness. 

The  municipal  corporation  formerly  known  as  East  Windsor 
had  been  in  default  with  respect  to  the  payments  due  under  its 
debentures  since  the  year  1931,  and  further  indebtedness  to  a 
large  amount  remained  unpaid. 

The  municipality  formerly  known  as  the  Town  of  Walker- 
ville defaulted  in  the  payments  due  upon  its  debentures  in  the 
year  1934  and  also  with  respect  to  other  indebtedness,  and 
such  default  has  continued;  and  the  Town  of  Sandwich  made 
default  in  its  debenture  payments  in  the  year  1932,  as  well  as 
being  indebted  in  other  amounts.  Default  was  made  in  June, 
1936,  by  the  Walkerville-East  Windsor  Water  Commission  in 
the  payment  of  interest  due  on  debentures  issued  by  that  com- 
mission, and  in  the  year  1933,  the  Essex  Border  Utilities 
Commission  defaulted  in  the  payments  due  on  its  debentures. 

Certain  of  the  debentures  issued  by  the  above  named 
municipalities,  or  by  some  of  them,  are  held  by  persons  residing 
outside  the  Province  of  Ontario,  and  certain  debentures  are 
payable  outside  of  Ontario. 

By  sec.  3(1)  of  The  City  of  Windsor  (Amalgamation)  Act, 
1935,  25  Geo.  V,  ch.  74,  East  Windsor,  Walkerville,  Windsor 
and  Sandwich,  all  incorporated  municipalities,  were  amalgamated 
into  one  municipal  corporation  under  the  name  of  “The  Cor- 
poration of  the  City  of  Windsor”.  Section  4 of  this  statute 
provides  that  such  amalgamation  shall  come  into  effect  at  a 
time  not  later  than  the  1st  January,  1936,  and  sec.  4 was  pro- 
claimed as  coming  into  force  on  1st  July,  1935.  Sections  5,  6 
and  7 of  the  Act,  although  subsequently  repealed' by  The  City 
of  Windsor  (Amalgamation)  Amendment  Act,  1936,  ch.  66 
(Ont.),  are  the  subject  of  contention  in  this  action.  Section  5(1) 
provides  that: 

“Forthwith  after  the  passing  of  this  Act  there  shall  be 
constituted  a finance  commission  to  be  known  as  ‘The  Windsor 
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Finance  Commission’  to  be  composed  and  to  have  and  exercise 
the  functions,  powers  and  duties  hereinafter  provided.” 

By  subsec.  2 of  this  section,  the  finance  commission  is  to  be 
composed  of  three  persons,  and  subsec.  5 provides  that  the 
mayor  of  the  new  city  shall  be  a member  of  the  finance  com- 
mission, ex  officio y in  place  of  one  of  the  three  original  members. 
Section  6 gives  the  finance  commission  certain  general  powers, 
and  subsec.  1 of  sec.  6 reads  as  follows: 

“The  finance  commission  with  respect  to  the  amalgamated 
municipalities  and  each  of  them,  and  to  their  local  boards,  and 
to  the  new  city  shall  have  and  exercise  the  same  rights, 
authorities,  powers  and  duties  as  by  the  provisions  of  Part 
III  of  The  Department  of  Municipal  Affairs  Act,  1935,  are  con- 
ferred upon  the  said  department  and  the  provisions  of  the  said 
Part  III  shall  apply  to  the  said  amalgamated  municipalities 
and  to  the  new  city  and  to  the  said  local  boards,  and  the  finance 
commission  shall  also  have  the  rights,  powers  and  duties  con- 
ferred upon  it  by  this  Act.” 

Section  7 defines  certain  duties  to  be  undertaken  by  the 
commission  forthwith  after  the  members  take  office,  among 
them,  under  subsec.  (c),  the  commission  shall  “undertake  the 
preparation  and  submission  of  a plan  for  funding  and  refund- 
ing the  debts  of  the  amalgamated  municipalities,  upon  the 
general  basis  that  the  debt  of  each  of  the  amalgamated  muni- 
cipalities shall  be  discharged  by  the  imposition  of  rates  upon 
the  rateable  property  in  that  area  of  the  new  city  which  formerly 
comprised  such  municipality.” 

Certain  other  duties  were  cast  upon  the  finance  commission 
by  this  section  with  respect  to  the  preparation  of  assessment 
rolls,  voters’  lists  and  other  duties  which  are  not  material  to 
the  issue  to  be  decided  in  this  action. 

In  1932,  The  Ontario  Municipal  Board  Act,  1932,  22  Geo. 
V,  ch.  27,  was  passed  by  the  Legislature  of  the  Province  of 
Ontario.  By  the  terms  of  this  statute,  the  Ontario  Railway 
and  Municipal  Board  is  continued  as  formerly  constituted,  but 
it  is  to  be  hereafter  known  as  “The  Ontario  Municipal  Board”. 
Section  8 of  the  Act  provides  that  the  board  shall  be  composed 
of  three  members  appointed  by  the  Lieutenant-Governor  in 
Council.  Part  VI  of  this  statute  is  headed:  “Special  Jurisdic- 

tion over  Defaulting  Municipalities”;  but  in  1935  the  whole  of 
Part  VI  of  The  .Ontario  Municipal  Board  Act,  1932,  was  re- 
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pealed  by  25  Geo.  V,  ch.  51,  sec.  5,  and  at  the  same  session 
of  the  Legislature,  The  Department  of  Municipal  Affairs  Act, 
1935,  25  Geo.  V,  ch.  16,  was  passed.  By  virtue  of  this  Act,  a 
Department  of  Municipal  Affairs  was  created  over  which  a 
Minister  of  the  Crown  to  be  known  as  the  Minister  of  Municipal 
Affairs  should  preside,  and  by  sec.  4(3), 

“The  department  shall  exercise  general  oversight  over 
municipal  institutions  and  their  administration  and  such  special 
oversight  and  powers  in  relation  thereto  as  may  be  provided 
in  or  under  the  authority  of  this  or  any  other  general  or  special 
Act:  provided  that  nothing  herein  contained  shall  be  deemed 
to  divest  the  board  of  any  jurisdiction  or  powers  conferred  on 
it  by  this  or  any  other  Act.” 

The  board  referred  to  is  The  Ontario  Municipal  Board.  Part 
III  of  this  statute  is  headed  “Special  Jurisdiction  over  Default- 
ing Municipalities”,  and  this  part  is,  with  certain  differences, 
similar  to  Part  VI  of  The  Ontario  Municipal  Board  Act,  1932, 
having  apparently  been  designed  to  replace  Part  VI  of  the 
earlier  statute. 

The  following  sections  of  The  Department  of  Municipal 
Affairs  Act,  1935,  are  found  in  Part  III  of  the  Act: 

By  sec.  25(1)  as  amended  by  The  Department  of  Municipal 
Affairs  Act,  1936,  1 Edw.  VIII,  ch.  15,  sec.  5,  The  Ontario 
Municipal  Board  “shall  have  and  may  exercise  the  special 
jurisdiction  and  powers  conferred  by  this  Part,  whenever,  upon 
request  of  the  department  or  of  a municipality,  expressed 
by  resolution  of  its  council,  or  upon  request  of  the  creditors  of 
a municipality  having  claims  representing  not  less  than  twenty 
per  centum  of  its  indebtedness,  including  debenture  debt,  it  is 
satisfied  upon  inquiry  that  the  municipality  has, 

“(a)  failed  to  meet  and  pay  any  of  its  debentures  or  interest 
thereon  as  the  same  became  due  and  after  payment  thereof 
has  been  duly  demanded;  or 

“(b)  failed  to  meet  and  pay  any  of  its  other  debts  or  liabilities 
when  due  and  default  in  payment  is  occasioned  from  financial 
difficulties  affecting  the  municipality;  or 

“(c)  has  or  may  become  financially  involved  or  embarrassed 
that  default  or  unusual  difficulty  in  meeting  debts  or  obligations, 
or  in  providing  adequate  funds  to  meet  current  expenditures 
may  ensue,  or  has  failed  to  levy  the  necessary  rates  to  meet 
current  expenditures.” 
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By  sec.  26,  after  inquiry  provided  for  by  sec.  25,  the  board 
may  vest  control  of  the  administration  of  the  affairs  of  a 
municipality  in  The  Department  of  Municipal  Affairs.  These 
sections  are  obviously  enacted  to  take  the  place  of  secs.  90 
and  91  of  The  Ontario  Municipal  Board  Act,  1932,  22  Geo.  V, 
ch.  27. 

Section  27  gives  to  the  department  authority  to  exercise 
the  powers  given  to  it  by  the  Act  and  by  order  of  the  board 
or  under  any  agreement,  and  the  powers  of  the  department 
shall  extend  not  only  to  the  control  over  the  affairs  of  a 
municipal  corporation  but  shall  extend  over  all  local  boards  of 
such  corporation. 

Section  29  provides  for  the  publication  of  a notice  in  the 
Ontario  Gazette  at  such  time  as  a municipality  has  become 
subject  to  the  provisions  of  the  Act,  and  sec.  30,  to  which  I 
shall  hereafter  refer,  prohibits  actions  or  proceedings  or  levy 
under  a writ  of  execution  against  a municipality  to  be  pro- 
ceeded with  or  to  be  commenced  without  leave  of  the  board. 

Section  32  of  the  statute,  sets  out  the  nature  of  the  control 
which  the  department  shall  have  over  a municipality  and  every 
local  board  thereof.  These  powers  are  similar  in  almost  all 
respect  to  the  powers  given  to  supervisors  by  sec.  97  of 
The  Ontario  Municipal  Board  Act  already  referred  to.  Among 
the  powers  which  may  be  exercised,  municipal  officers  may  be 
appointed  and  dismissed,  revenues  collected,  the  system  of 
accounting  and  audit  determined,  and  the  assets  of  the 
municipalities  sold  and  disposed  of. 

By  sec.  33  of  The  Department  of  Municipal  Affairs  Act, 
the  board  is  given  certain  powers  with  reference  to  the  debentures 
and  debenture  debts  of  a municipality  which  have  become  subject 
to  Part  III  of  this  statute,  and  these  powers  are  similar,  in  almost 
all  respects,  to  those  given  to  the  board  by  sec.  98  of  The 
Ontario  Municipal  Board  Act.  Included  in  the  various  powers 
given,  is  the  right  to  issue  new  debentures  and  to  substitute 
such  new  debentures  for  those  existing,  and  compulsory 
acceptance  of  such  debentures  may  be  ordered.  The  existing 
debenture  debt  may  be  retired  and  cancelled  upon  the  issue 
of  new  debentures  to  cover  the  same  or  exchanged  therefor. 
Authority  is  given  to  the  board  by  this  section  to  administer 
in  the  broadest  way  the  indebtedness  of  a municipality. 
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I have  deemed  it  expedient  to  refer  to  these  various  statutes 
at  some  length  in  order  that  the  allegations  of  the  plaintiffs 
and  their  claim  for  relief  may  be  the  more  readily  understood 
and  discussed. 

The  plaintiffs  allege  that  in  the  year  1932,  the  City  of 
Windsor,  the  Town  of  Walkerville,  the  Town  of  Sandwich,  the 
Municipality  of  East  Windsor,  The  Essex  Border  Utilities  Com- 
mission and  The  East  Windsor  Water  Commission,  were  in- 
solvent as  they  were  unable  to  pay  their  debts  in  full  as  such 
debts  matured,  and  that  these  corporations  continued  to  be 
insolvent.  The  plaintiffs  also  allege  that  The  Ontario  Municipal 
Board  Act,  The  Department  of  Municipal  Affairs  Act  and  The 
City  of  Windsor  (Amalgamation)  Act,  were  passed  solely  for 
the  purpose  of  arranging  the  liabilities  of  the  said  municipal 
corporations  and  to  find  a way  to  avoid  a public  declaration 
of  bankruptcy.  It  is  further  alleged  by  the  plaintiffs,  and  it 
is  admitted  by  counsel  for  the  defendant  corporation  of  the 
City  of  Windsor  and  The  Windsor  Utilities  Commission,  that 
a plan  was  prepared  by  The  Windsor  Finance  Commission 
constituted  as  above  mentioned  under  sec.  5 of  The  Windsor 
(Amalgamation)  Act,  1935,  25  Geo.  V,  ch.  74  (Ont),  in  pur- 
suance of  the  duty  placed  upon  this  commission  by  sec.  7(c) 
for  funding  and  refunding  the  debts  of  the  amalgamated  muni- 
cipalities. The  plaintiffs  say  that  this  plan  is  inequitable  and 
unjust,  that  it  is  prejudicial  to,  and  takes  away,  vested  rights 
of  the  plaintiffs  as  holders  of  the  debentures  referred  to,  and 
the  plaintiffs  claim  that  The  Windsor  (Amalgamation)  Act, 
1935,  25  Geo.  V,  ch.  74;  Part  VI  of  The  Ontario  Municipal  Board 
Act,  1932,  22  Geo.  V,  ch.  27  and  Part  III  of  The  Department 
of  Municipal  Affairs  Act,  1935,  25  Geo.  V,  ch.  16,  are  ultra 
vires  of  the  Province  of  Ontario  as  being  legislation  in  refer- 
ence to  the  subject  of  bankruptcy.  The  plaintiffs  claim  that, 
as  a consequence,  all  proceedings  taken  under  and  by  virtue 
of  the  said  City  of  Windsor  (Amalgamation)  Act,  are  void  as 
against  the  plaintiffs  and  those  on  whose  behalf  the  plaintiffs 
bring  this  action.  The  plaintiffs  seek  a declaration  of  the 
Court  to  this  effect  and  that  the  enumerated  statutes,  or  those 
parts  of  such  statutes  as  have  been  mentioned,  are  ultra  vires 
of  the  Provincial  Legislature.  In  brief,  the  plaintiffs  base  their 
claim  for  the  relief  sought  on  the  ground  that,  as  ratepayers 
and  debenture  holders  of  certain  of  the  municipal  corporations 
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which  were  brought  together  or  amalgamated  to  form  the 
new  City  of  Windsor,  and  as  holders  of  debentures  of  certain 
of  the  Utilities  Commission  purporting  to  be  dissolved  by  the 
City  of  Windsor  (Amalgamation)  Act,  the  legislation  attacked, 
and  the  plan  or  scheme  prepared  in  pursuance  of  such  legisla- 
tion, purports  to  deal  with  these  debentures  in  a way  which 
is  harmful  to  the  legal  rights  of  the  plaintiffs,  and  that  such 
proceedings  with  respect  to  the  debentures  in  question  are  not 
lawful  or  authorized,  because  the  legislation  purporting  to 
give  authority  to  the  finance  commission  to  prepare  the  said 
plan  reconstituting  the  financial  position  of  the  amalgamated 
municipalities  and  the  legislation  creating  the  board  or  to 
pass  and  approve  of  such  plan  and  giving  such  department 
or  board  the  power  to  deal  with  the  indebtedness  of  the  muni- 
cipalities in  question,  is  legislation  respecting  the  subject  of 
bankruptcy  and  as  such  is  not  within  the  field  of  legislation 
given  to  the  Province  by  'The  British  North  America  Act. 

The  plaintiffs  claim,  in  addition  to  a declaratory  judgment 
upon  the  validity  of  this  legislation,  an  accounting  and  a receiver 
as  against  the  defendants. 

The  plaintiffs  also  plead  that  sec.  8 of  The  Ontario 
Municipal  Board  Act,  1932,  providing  for  the  composition  of 
The  Ontario  Municipal  Board,  is  void  for  the  reason  that  the 
Province  of  Ontario  has  not  power  to  create  a board  which  is 
empowered  to  exercise  judicial  functions.  In  the  disposition 
of  this  action  I have  not  deemed  it  necessary  to  consider  this 
question,  other  than  to  say  that  the  functions  of  the  board 
appear  to  be  wholly  administrative  in  so  far  as  it  is  concerned 
with  the  matters  in  question  in  the  action. 

As  a first  line  of  defence,  the  Corporation  of  the  City  of 
Windsor,  The  Windsor  Utilities  Commission  and  the  defendants 
Bennett,  Mero,  McGregor  and  Farrow,  say  that  the  plaintiffs 
are  precluded  from  bringing  action  for  the  reason  that  leave 
was  not  obtained  to  institute  the  action  from  The  Ontario 
Municipal  Board  as  requiied  by  The  Department  of  Municipal 
Affairs  Act. 

Sections  29  and  30  of  The  Department  of  Municipal  Affairs 
Act  have  already  been  mentioned.  The  notice  required  by 
sec.  29  was  published  with  respect  to  the  municipalities 
amalgamated  by  The  City  of  Windsor  (Amalgamation)  Act. 
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Section  30(1)  of  The  Department  of  Municipal  Affairs  Act, 
reads : 

“When  notice  has  been  published  in  the  Ontario  Gazette 
that  a municipality  is  subject  to  this  Part,  such  publication  shall 
operate  as  a stay  of  all  actions  or  proceedings  pending  against 
the  municipality  and  as  a stay  of  execution  as  the  case  may 
be,  and  thereafter  no  action  or  other  proceedings  against  the 
municipality  shall  be  commenced  or  continued  nor  shall  a levy 
be  made  under  a writ  of  execution  against  the  municipality, 
without  leave  of  the  board.” 

Subsection  (2)  reads  in  part: 

“Where  the  commencement  or  continuance  of  any  action 
or  proceeding  or  the  making  of  any  levy  under  a writ  of 
execution  is  prevented  or  stayed  under  this  section,  the  time 
during  which  such  prevention  or  stay  continues”  &c. 

I am  unable  to  agree  wtih  counsel  for  the  above  named 
defendants  and  for  the  Attorney-General  of  Ontario,  that  the 
leave  of  the  board  was  a condition  precedent  to  the  institution 
of  this  action,  having  regard  to  the  nature  of  the  action  and 
the  relief  claimed  by  the  plaintiffs. 

Many  years  ago  it  was  established,  and  except  by  way  of 
introduction  it  is  unnecessary  to  state,  that  under  our  Federal 
system,  a Provincial  Legislature  when  acting  within  the  powers 
given  to  it  by  The  British  North  America  Act  has  plenary 
powers  of  legislation  as  large  as,  and  of  the  same  nature  as, 
the  Imperial  Parliament:  The  Queen  v.  Burah  (1878),  3 App. 
Cas.  889;  Hodge  v.  The  Queen  (1883),  9 App,  Cas.  117. 

It  has  also  long  since  been  held  that  it  must  not  be  assumed 
without  the  clearest  language,  that  Parliament  intended  to 
destroy  the  common  law  rights  of  His  Majesty’s  subjects : 
Rendall  v.  Blair  (1890),  45  Ch.  D.  139.  Such  legislation  must 
be  construed  with  strictness.  It  is  to  be  noted  that  the  said 
sec.  30  deals  with  a stay  of  actions  and  a stay  of  executions 
pending  against  municipalities,  and  prohibits,  unless  leave  is 
obtained,  the  bringing  of  an  action  or  the  making  of  a levy 
under  writ  of  execution.  It  is  true  that  our  Courts  have  upheld 
the  right  of  the  Provincial  Legislatures  to  prohibit  and  to  take 
away  a right  of  action:  Florence  Mining  Co.  Ltd.  v.  Cohalt 
Lake  Mining  Co.,  Ltd.  (1909),  18  O.L.R.  275;  Smith  v.  City 
of  London  (1909),  20  O.L.R.  133;  but  precise  and  clear  language 
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must  be  employed  by  the  Legislature  in  the  particular  statute 
which  purports  to  take  away  a right  at  common  law. 

In  Pringle  v.  City  of  Stratford  (1909),  20  O.L.R.  246,  Osier 
J.A.  cited  with  approval  the  proposition  enunciated  in  Maxwell 
on  Statutes  and  in  the  case  of  Minet  v.  Leman  (1855),  20  Beav. 
269,  278,  where  it  is  said  that : 

“The  general  words  of  the  Act  are  not  to  be  so  construed 
as  to  alter  the  previous  policy  of  the  law,  unless  no  sense  or 
meaning  can  be  applied  to  those  words  consistently  with  the 
intention  of  preserving  the  existing  policy  untouched.  . . . This 
principle  of  construction,  as  a general  proposition,  cannot  be 
disputed.” 

The  common  law  rights  of  the  subject  are  not  affected  by 
a statute,  unless  it  is  so  expressed  in  clear  language  or  must 
follow  by  necessary  implication,  and  then  only  to  such  extent 
as  may  be  necessary  to  give  effect  to  the  intention  of  the 
Legislature  thus  clearly  manifest. 

In  Hydro-Electric  Power  Commission  v.  County  of  Grey 
(1924),  55  O.L.R.  339,  this  principle  was  approved  by  Hasten 
J.A.  at  p.  345,  where  the  learned  Judge  cited  the  authorities 
upon  which  the  principle  is  based. 

In  Rendall  v.  Blair  {supra),  Lord  Justice  Bowen,  in  dis- 
cussing the  language  of  a statute  prohibiting,  without  leave  of 
a Charity  Board,  a right  of  action,  said,  at  p.  155 : 

“Such  a construction  would  be  to  place  the  Charity  Board 
in  the  remarkable  position  of  a Court  without  appeal  upon 
the  subject  of  common  law  rights — so  that  a man  who  had  a 
claim  against  a charity  which  he  could  only  enforce,  or  the 
apt  relief  in  respect  of  which  was  an  injunction  from  the  Court 
of  Chancery  in  regard  to  a threatened  wrong,  would  find  him- 
self absolutely  at  the  mercy  of  an  irresponsible  board.  Such 
legislation  is  possible;  but  I think  we  ought  not  to  assume 
without  the  clearest  language  that  Parliament  intended  to 

destroy  common  law  rights  of  Her  Majesty’s  subjects  by 

placing  them  at  the  mercy  of  an  irresponsible  tribunal  or 

irresponsible  department  of  the  State.” 

The  nature  and  character  of  the  action  or  proceeding 

contemplated  by  the  section  under  consideration,  is,  in  my 
opinion,  an  action  or  proceeding  in  which,  upon  judgment  being 
rendered,  a writ  of  execution  may  be  issued.  This  interpreta- 
tion placed  upon  the  language  of  sec.  30  is  consistent  with  the 
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principles  of  construction  laid  down  by  the  authorities  which 
I have  cited.  Upon  this  ground,  I am  of  the  opinion  that  the 
language  of  sec.  30,  does  not  bar  the  institution  of  an  action 
such  as  the  one  before  the  Court,  in  which  a declaration  is 
requested  as  to  the  power  of  the  Legislature  to  enact  the  very 
statute  which  purports  to  take  away  the  right  of  action,  and 
in  which  the  validity  of  the  Act  is  in  issue. 

There  is  the  further  consideration  upon  this  subject,  which 
in  my  view,  prevents  the  defendants  from  succeeding  in  estab- 
lishing the  contention  that  the  right  of  action  of  the  plaintiffs 
has  been  taken  away  in  the  present  instance,  and  this  principle 
was  one  of  the  main  subjects  discussed  and  considered  by  the 
Court  of  Appeal  for  Ontario  very  recently  in  the  case  of 
Ottawa  Valley  Power  Co.  v.  Hydro-Electric  Power  Commission, 
[1937]  O.R.  265. 

Under  our  system  of  government,  the  field  for  the  exercise 
of  the  functions  of  government,  both  legislative  and  executive, 
is  divided  between  the  Dominion  and  the  Provinces.  As  was 
said  by  Clement  in  his  work  on  the  Canadian  Constitution,  p. 
11,  in  discussing  the  legislative  powers  of  Parliament: 

“But  under  both  the  British  and  the  United  States  systems 
— systems  of  Government  according  to  law — the  courts  charged 
with  the  enforcement  of  law  must  decline  to  recognize  the 
validity,  the  lawfulness,  of  any  governmental  Act  done  by  any 
person  or  body  of  persons  beyond  the  limits  to  which  they  are 
legally  subject.” 

Because  of  the  division  of  the  field  of  legislation  under  our 
constitution,  there  is  the  additional  duty  necessarily  cast  upon 
the  Courts  of  deciding  the  validity  or  invalidity  of  legislative 
enactments  of  Parliament  and  of  the  legislatures  of  the 
Provinces. 

The  very  spirit  and  essence  of  the  Federal  system  of 
government  is  that  to  the  Courts  is  delegated  the  authority 
to  decide  whether  the  Provincial  Legislatures,  have  over- 
stepped the  boundaries  of  their  respective  fields  of  legislation 
and  to  determine,  at  the  suit  of  a subject  who  alleges 
that  his  rights,  for  which  he  claims  some  consequential 
relief,  have  been  affected  by  an  enactment  of  the  Dominion  or 
of  a Province  which  he  contends  is  ultra  vires,  whether  such 
legislation  is  or  is  not  within  the  scope  of  the  powers  of 
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legislation  given  by  The  British  North  America  Act  to  the 
Legislature  which  passed  such  Act. 

I consider  that  the  language  of  Hasten  J.A.  upon  this  point, 
in  his  reasons  for  judgment,  in  the  case  of  The  Ottawa  Valley 
Power  Co.  {suyra),  is  wholly  applicable  to  the  issue,  as  to 
whether  the  action  now  before  me  is  barred  by  this  sec.  30 
of  The  Department  of  Municipal  Affairs  Act.  The  learned 
Judge  was  of  opinion  (p.  309)  “that  the  Legislature  cannot 
destroy,  usurp,  or  derogate  from  substantive  rights  over  which 
it  has  by  the  Canadian  Constitution,  no  jurisdiction  and  then 
protect  its  action  in  that  regard  by  enacting  that  no  action 
can  be  brought  in  the  Courts  of  the  Province  to  inquire  into 
the  validity  of  its  legislation,  thus  indirectly  destroying  the 
division  of  powers  set  forth  in  The  British  North  America 
Act”.  I would  also  refer  to  the  words  of  Riddell  J.A.  in  Smith 
V.  City  of  London  (1909),  20  O.L.R.  133,  at  p.  136,  where,  in 
discussing  the  statute  there  under  consideration,  he  said: 
“This  is  a very  stringent  section;  and,  if  the  legislation  is  not 
ultra  vires j it  would  seem  impossible  for  the  plaintiff  to  continue 
this  action.”  It  is  the  fact  that  in  the  present  instance  the 
action  involves  the  validity  of  the  statute  containing  that 
section  which  the  defendants  claim  bars  the  plaintiffs  from 
bringing  such  action. 

My  conclusion  is  that  the  plaintiffs  were  entitled  to  bring 
this  action  and  that  it  is  properly  before  the  Court. 

The  defendants.  The  Corporation  of  the  City  of  Windsor, 
The  Windsor  Utilities  Commission  and  the  defendants  Bennett, 
Mero,  McGregor  and  Farrow,  deny  that  The  City  of  Windsor 
(Amalgamation)  Act  and  the  various  other  statutes  which  are 
attacked  are  ultra  vires  of  the  Legislature  of  Ontario  as  alleged 
by  the  plaintiffs,  and  these  defendants  further  allege  that  the 
statement  of  claim  disclosed  no  cause  of  action  against  these 
defendants  and  that  the  plaintiffs  have  been  premature  in 
bringing  the  action. 

Section  92(8)  of  The  British  North  America  Act  gives  to 
the  Provincial  Legislatures  the  exclusive  power  to  make  laws 
with  relation  to  municipal  institutions.  Provincial  Legislatures 
alone  can  create  municipalities,  establish  an  organization  therein 
for  the  proper  functioning  of  legislative  machinery,  a staff  for 
the  administration  of  local  affairs  and  assign  to  it  its  powers, 
but  always  within  the  limits  of  the  powers  of  the  Legislature. 
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There  is  no  question,  therefore,  but  that  the  Provincial  Legis- 
lature may  create  a municipal  corporation  or  may  destroy  or 
dissolve  such  corporation.  Nor  is  it  open  to  question  that 
the  Provincial  Legislature  may  amalgamate  or  unite  various 
separate  municipalities  into  one  municipal  corporation.  The 
Province  may  also  dissolve  or  abolish  a corporation  of  the 
nature  of  a public  utility  commission  which  in  the  first  instance 
has  been  created  by  it  or  by  by-law  of  a municipality. 

The  plaintiffs  say  that  The  City  of  Windsor  (Amalgamation) 
Act  is  ultra  vires  of  the  Ontario  Legislature  because  it  is  in 
the  nature  of  bankruptcy  legislation,  in  that  it  purports  to 
interfere  with  the  rights  of  holders  of  debentures  of  the  muni- 
cipalities which  were  united  or  amalgamated  by  the  statute, 
by  dealing  with  the  indebtedness  of  the  municipalities  in 
question  as  in  bankruptcy  proceedings.  And  it  is  furthermore 
contended  that  for  the  reason  that  Part  III  of  The  Department 
of  Municipal  Affairs  Act,  1935,  is  in  effect  legislation  respect- 
ing bankruptcy,  and  because  by  sec.  6(1)  of  The  City  of  Windsor 
(Amalgamation)  Act,  1935,  the  finance  commission  is  given 
the  same  authority  as  has  the  department  under  The  Depart- 
ment of  Municipal  Affairs  Act,  and  because  therefore  this 
latter  Act  applies  to  the  amalgamated  municipalities.  The  City 
of  Windsor  (Amalgamation)  Act  is  ultra  vires  of  the  Province 
because  Part  III  of  The  Department  of  Municipal  Affairs  Act, 
is  ultra  vires. 

But  assuming  that  the  sections  of  The  City  of  Windsor 
(Amalgamation)  Act  dealing  with  the  finance  commission,  and 
applying  Part  III  of  The  Department  of  Municipal  Affairs  Act, 
are  not  valid,  can  it  be  successfully  contended  that  the  remainder 
of  The  Windsor  (Amalgamation)  Act  is  ultra  vires  of  the 
Provincial  Legislature?  Such  a conclusion  cannot  be  accepted. 
Not  only  is  it  within  the  power  of  the  Legislature  to  amalgamate 
the  former  municipal  corporations  into  the  new  city,  but  it  is 
within  its  power  to  bring  to  an  end  the  former  municipal 
corporations  and  those  other  public  utility  commissions  apper- 
taining to  the  former  municipalities  and  created  either  by 
statute  or  by  by-law  of  such  municipal  corporations. 

It  is  also  within  the  power  of  the  Province  to  provide 
administrative  machinery  for  the  new  city  and  to  vest  the 
assets  of  the  former  municipalities  in  the  newly  created  city. 
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Section  20  of  The  City  of  Windsor  (Amalgamation)  Act 
provides  that  upon  and  from  the  final  incorporation  of  the  new 
city  all  the  assets  of  the  amalgamated  municipalities  shall  be 
vested  in  such  new  city;  and  by  sec.  12  a commission  called 
“The  Windsor  Utilities  Commission”  is  created  in  the  place 
and  stead  of  The  Essex  Border  Utilities  Commission  which  is 
dissolved  as  of  the  1st  July,  1935,  or  at  a later  date  by  proclama- 
tion, and  the  new  commission  is  to  have  all  the  powers  of  the 
former  commission. 

By  sec.  16  the  management,  control  and  operation  of  the 
undertakings  of  The  Essex  Border  Utilities  Commission  and  of 
waterworks  systems  and  hydro-electric  systems  of  the  amal- 
gamated municipalities  shall  be  vested  in  The  Windsor  Utilities 
Commission,  and  all  of  these  various  commissions,  including  the 
Walkerville-East  Windsor  Commission,  are  dissolved;  and  by 
sec.  21  the  assets  of  the  former  commission  are  vested  in  The 
Windsor  Utilities  Commission. 

It  was  within  the  power  of  the  Legislature  to  dissolve  the 
various  commissions  and  corporations  serving  the  former 
municipalities,  and  these  former  commissions  and  water  and 
hydro-electric  corporations  before  the  commencement  of  this 
action  had  ceased  to  exist. 

It  was  moved  by  counsel  on  behalf  of  the  defendants  George 
Bennett,  the  Corporation  of  the  City  of  Windsor  and  The 
Windsor  Utilities  Commission,  at  the  beginning  of  this  trial, 
that  all  the  defendants  named  in  the  action,  consisting  of  the 
amalgamated  municipalities,  the  former  commissions,  the  water 
and  hydro-electric  commissions,  other  than  the  said  defendants 
George  Bennett,  the  Corporation  of  the  City  of  Windsor  and 
The  Windsor  Utilities  Commission  and  the  defendants  Mero, 
McGregor  and  Farrow,  as  such  defendants  were  not  in  exist- 
ence, should  be  struck  out  and  dismissed  from  the  action,  and 
this  motion  is  allowed. 

In  pursuance  of  the  provision  of  sec.  5(1)  of  The  City  of 
Windsor  (Amalgamation)  Act,  a finance  commission  was 
appointed  consisting  of  the  defendants  Mero,  McGregor  and 
Farrow.  The  defendant  Bennett,  as  duly  elected  mayor  of  the 
new  City  of  Windsor,  was,  under  the  terms  of  subsec.  5 of  the 
said  section,  also  a member  of  this  commission,  in  place  of  one 
of  the  former  members. 
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The  defendants  allege  that  no  cause  of  action  has  been 
disclosed  against  these  defendants  and  that  they  are  named 
as  defendants  in  their  personal  and  individual  capacity  and 
not  as  members  of  The  Windsor  Finance  Commission  which 
the  defendants  allege  was  a body  incorporated  under  the  pro- 
visions of  The  City  of  Windsor  (Amalgamation)  Act.  It  is 
further  alleged  that,  assuming  that  all  the  acts  of  the  defend- 
ants set  up  in  the  statement  of  claim  were  established,  there 
is  nothing  pleaded  which  would  entitle  the  plaintiffs  to  judgment 
against  these  defendants  even  in  their  official  capacity,  and 
counsel  for  the  defendants  moved  at  the  trial  that  the  action 
be  dismissed  on  the  above  grounds. 

Before  entering  into  a consideration  of  this  defence,  I am 
of  the  opinion  that  in  order  to  give  due  consideration  to  the 
argument  advanced  by  the  plaintiffs  and  to  their  claims  in  the 
action,  the  functions  and  the  acts  of  the  finance  commission 
should  be  briefly  noted. 

By  sec.  7 of  The  Windsor  (Amalgamation)  Act,  the  finance 
commission  was  directed,  forthwith  after  taking  office,  to  under- 
take the  duties  set  forth  in  this  section,  and  it  is  that  part  of 
their  duties  set  out  in  clause  (c)  of  this  section  which,  sub- 
stantially, is  the  basis  of  the  plaintiffs’  claim  for  relief.  By 
virtue  of  said  clause  (c),  which  has  been  already  set  out  in 
full,  the  finance  commission  was  directed  to  undertake  the 
preparation  and  submission  of  a plan  for  funding  and  refund- 
ing the  debts  of  the  amalgamated  municipalities,  upon  the 
general  basis  that  the  debt  of  each  of  the  amalgamated  muni- 
cipalities should  be  discharged  by  the  imposition  of  rates  upon 
rateable  property  in  that  area  of  the  new  city  which  formerly 
comprised  such  municipality. 

My  understanding  of  the  plaintiffs’  contention  is  that  the 
refunding  plan  or  scheme  so  prepared  and  submitted  was  based 
on  the  right  given  to  the  commission  by  sec.  6(1),  that  it  shall 
have  and  exercise  the  powers  given  by  Part  III  of  The  Depart- 
ment of  Municipal  Affairs  Act,  which  the  plaintiffs  claim  is 
bankruptcy  legislation  and  beyond  the  power  of  the  Province 
to  enact  and  that  such  plan  is  illegal  and  of  no  effect  so  far  as 
the  plaintiffs  are  concerned. 

The  defence  set  up  to  this  plea  is,  in  effect,  that  this 
legislation  is  not  in  relation  to  bankruptcy,  but  that,  apart  from 
the  question  of  whether  the  plan  is  a step  in  bankruptcy  pro- 
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ceedings  or  not,  the  plaintiffs  have  shown  no  legal  or  sub- 
stantial right  or  rights  which  have  been  affected,  curtailed  or 
prejudiced  by  the  preparation  of  the  plan,  and  the  issue  raised 
by  the  plaintiffs,  that  the  various  statutes,  or  parts  of  them, 
are  bankruptcy  legislation,  is  extraneous  to  a decision  upon  the 
claims  of  the  plaintiffs  in  this  action.  The  defendants  also  say 
in  defence  that  no  part  of  the  relief  claimed  could  be  granted  to 
the  plaintiffs. 

The  plan  in  question  was  submitted  as  evidence  for  the 
plaintiffs,  and  its  admission  was  objected  to  by  counsel  for  the 
defendants.  I have  admitted  the  plan  as  it  may  be  that  in 
future,  before  another  tribunal,  it  may  be  concluded  that  such 
plan  should  be  considered,  but  I have  not  found  it  necessary 
to  look  at  this  plan  or  to  consider  it  in  reaching  a conclusion 
upon  the  matters  in  issue. 

In  considering  clause  (c)  of  sec.  7 of  The  City  of  Windsor 
(Amalgamation)  Act,  1935,  25  Geo.  V,  ch.  74,  nothing  is  found 
in  this  section  or  in  the  whole  Act,  nor  in  any  of  the  other 
material  statutes,  which  gives  any  effect  to  the  plan  that  the 
commission  prepared  and  which  it  has  submitted.  No  result 
affecting  adversely  a legal  right  of  the  plaintiffs  or  of  any 
other  person,  or  persons,  up  to  the  date  of  the  commencement 
of  the  action,  flows  from  the  preparation  or  submission  of  this 
plan.  There  is  no  evidence  that  the  plan  has  ever  been  con- 
sidered or  accepted  or  adopted  by  The  Ontario  Municipal  Board 
or  by  any  other  person  or  body.  It  may  be  noted  that  there 
is  no  direct  provision  as  to  whom  this  plan  was  to  be  sub- 
mitted, but  that  the  plan  was  to  be  submitted  to  The  Ontario 
Municipal  Board  or  to  The  Department  of  Municipal  Affairs 
appears  evident  according  to  secs.  53  and  54(1)  of  The 
Department  of  Municipal  Affairs  Act,  1935,  25  Geo.  V,  ch.  16. 

I am  of  the  opinion  that  the  mere  preparation  and  sub- 
mission of  the  plan  in  question  by  The  Windsor  Finance 
Commission  in  itself  results  in  no  legal  consequences  upon  which 
the  plaintiffs  can  found  a right  of  action. 

The  plaintiffs  claim  an  accounting  against  the  defendants 
and  the  appointment  of  a receiver.  The  defendants  Mero, 
McGregor,  Farrow  and  Bennett,  or  such  of  them  as  comprised 
the  flnance  commission  at  the  time,  having  prepared  and  sub- 
mitted the  plan,  their  duty,  so  far  as  this  matter  was  concerned, 
was  at  an  end,  and  after  the  proclamation  of  the  amending 
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Act  on  the  8th  August,  1936,  the  finance  commission  ceased 
to  exist,  as  this  commission  was  thereby  dissolved,  and  all  acts 
done  were  ratified  and  declared  to  be  legal.  These  defendants 
have  no  control  or  management  over  the  financial  affairs  of 
the  new  City  of  Windsor.  There  is  nothing  upon  which  could 
be  founded  a judgment  for  receivership  or  an  accounting  against 
these  defendants. 

With  respect  to  the  defendants  the  Corporation  of  the  City 
of  Windsor  and  The  Windsor  Utilities  Commission,  these  bodies 
were  not  entrusted  by  The  City  of  Windsor  (Amalgamation) 
Act  with  the  duty  of  dealing  with  the  financial  situation  in 
which  they  found  themselves,  nor  had  they  the  function  of 
dealing  with  the  bonded  indebtedness,  but  this  obligation  was 
placed  wholly  in  the  hands  of  the  finance  commission.  These 
defendants  had  no  part  in  preparing  the  scheme  or  plan  for 
funding  and  refunding  the  debts  of  the  amalgamated  muni- 
cipalities. The  collection  and  application  of  the  revenues  of  the 
amalgamated  municipalities  was  not  a function  of  the  new 
city,  for  the  reason  that  Part  III  of  The  Department  of 
Municipal  Affairs  Act  relieved  the  municipality  of  this  duty. 
I am  of  the  opinion  that  neither  the  relief  of  an  injunction, 
a receivership  nor  an  accounting  can  be  given  as  against  these 
defendants  to  the  action. 

If,  then,  no  consequential  or  substantive  relief  can  be 
awarded  to  the  plaintiffs  against  the  defendants,  have  the 
plaintiffs  the  right  to  request,  or  has  the  Court  the  right  to 
declare,  that  the  statutes  attacked  are  ultra  vires  of  the  Province 
of  Ontario? 

In  Smith  v.  Attorney -General  of  Ontario ^ [1924]  S.C.R.  331, 
where  the  plaintiff  alleged  that  he  might  in  certain  eventualities, 
be  liable  to  prosecution  by  the  Crown,  and  claimed  a declaration 
as  to  the  effect  of  certain  provincial  statutes,  it  was  held  that 
the  plaintiff  had  no  status  to  maintain  the  action.  Duff  C.J. 
used  the  following  language  (p.  337) : 

“An  individual,  for  example,  has  no  status  to  maintain  an 
action  restraining  a wrongful  violation  of  a public  right  unless 
he  is  exceptionally  prejudiced  by  the  wrongful  act.”  But  the 
Chief  Justice  adds  that  the  question  before  the  Court  is  an 
arguable  one. 

It  is  true,  that  in  addition  to  the  claim  for  a declaration  as 
to  the  validity  of  the  statutes  in  question,  the  plaintiffs  claim 
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the  relief  of  a receivership  and  an  accounting  and  a declaration 
that  a certain  lien  is  protected.  Does  the  fact  that  these 
additional  claims  are  made,  though  in  my  opinion  they  cannot 
be  upheld  and  that  there  is  no  foundation  for  the  relief 
requested,  take  the  case  out  of  the  principle  discussed  in  Smith 
V.  Attorney -General  of  Ontario?  It  is  not  necessary  to  rely 
upon  this  principle  in  the  decision  of  the  case  at  bar  except 
that  it  may  be  said  that  the  plaintiffs  here,  in  my  opinion, 
have  had  no  legal  right  invaded  by  the  preparation  of  the  plan 
by  the  finance  commission  complained  of,  and  the  question  as 
to  whether  their  rights  as  debenture  holders  are  prejudiced 
would  not  be  ascertained  until  action  was  taken  by  The  Ontario 
Municipal  Board  with  respect  to  such  plan. 

The  plaintiffs  plead,  in  the  alternative,  for  a declaration 
that  the  proposed  plan  for  funding  and  refunding  the  debts 
of  the  amalgamated  municipalities  is  not  within  the  power  of 
these  municipalities  or  the  finance  commission,  and  that  The 
Ontario  Municipal  Board  has  no  power  to  approve  of  the  said 
plan.  My  understanding  of  this  plan  is  that  it  is  merely  an 
alternative  means  of  presenting  the  former  claim  of  the  plain- 
tiffs, namely,  that  the  Legislature  had  not  power  to  give 
authority  to  these  bodies  to  deal  with  the  debts  of  the  muni- 
cipalities, in  other  words,  that  the  legislation  conferring  such 
power  has  invaded  the  field  of  bankruptcy  legislation.  The 
answer  to  this  plea  must  be  that  already  stated:  that  there 
has  been  no  determination  with  respect  to,  or  adoption  of,  a 
plan  to  fund  or  refund  these  debts.  It  might  be  conceived  as 
possible  that  the  plan  submitted  to  The  Ontario  Municipal 
Board,  might  not  be  adopted  and  that  the  debentures  of  these 
municipalities,  would  not  be  interfered  with  but  would  be 
preserved  intact,  upon  the  final  determination  by  The  Ontario 
Municipal  Board.  This  suggestion  leads  back  to  the  statement 
that  as  yet  no  legal  consequences  detrimental  to  the  plaintiffs 
have  so  far  resulted  from  what  has  been  done. 

If  The  Ontario  Municipal  Board  is  an  incorporated  body, 
could  action  be  brought  against  it  for  relief  against  an  alleged 
wrongful  act?  If  The  Ontario  Municipal  Board  is  an  agent, 
or  department,  or  servant  of  the  Crown,  could  a petition  of 
right  be  instituted  and  a fiat  requested  from  the  Crown?  These 
are  questions  which  I am  not  called  upon  to  decide. 
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With  reference  to  that  portion  of  the  debentures  of  the 
amalgamated  municipalities  held  by  persons  outside  of  the 
Province,  and  to  those  debentures  payable  outside  of  Ontario, 
the  argument  was  advanced,  which  has  since  been  dealt  with 
by  the  Court  of  Appeal  in  the  Ottawa  Valley  case,  [1937]  O.R. 
265,  that  the  rights  of  such  debenture  holders  cannot  be  inter- 
fered with  or  derogated  from  by  an  Act  of  the  Province.  As 
to  whether  this  principle  would  be  applicable  in  the  present 
case  need  not,  in  my  opinion,  receive  consideration,  for  the 
reason  which  I have  already  given,  namely,  that  there  has  as 
yet  been  no  interference  with  the  rights  of  debenture  holders. 

Certain  of  the  debentures  held  by  the  plaintiffs  were 
constituted  a charge  upon  the  assets  of  the  corporations  or 
commissions  issuing  them,  and  the  plaintiffs  request  a declara- 
tion in  this  action  that  they  are  entitled  to  a lien,  charge  or 
hypothec  on  the  assets  and  revenues  of  the  corporations  upon 
whose  behalf  the  debentures  were  issued.  The  same  answer 
must  be  made  to  this  plea:  that  no  lien  or  charge  has  been 
taken  away  by  any  final  or  determinate  action  on  the  part 
of  the  finance  commission  or  of  The  Ontario  Municipal  Board. 
In  addition  it  is  to  be  noted  that  in  Part  III,  by  sec.  31  of  The 
Department  of  Municipal  Affairs  Act,  1935,  25  Geo.  V,  ch.  16, 
there  are  preserved  existing  liens  and  charges  on  or  against  any 
revenue  or  other  assets  of  any  municipality. 

Counsel  for  the  Attorney-General  of  Ontario  moved  during 
the  course  of  the  trial  that  the  action  be  dismissed  as  against 
the  Attorney-General  of  Ontario  upon  the  ground  that  action 
does  not  lie  against  the  Attorney-General  at  the  instance  of 
the  plaintiffs  to  declare  an  Act  of  the  Legislature  of  the  Pro- 
vince of  Ontario  to  be  ultra  vires  and  that  the  Crown  is  not 
a party  to  any  proceedings  referred  to  in  the  statement  of 
claim  nor  is  any  property  or  right  of  the  Crown  in  question 
in  this  action,  incidentally  or  otherwise.  I held,  when  the 
motion  was  made,  that  this  contention  on  the  part  of  the 
Attorney-General  was  sound  and  that  the  Attorney-General 
was  not  a proper  party  to  the  action.  No  right  of  the  Crown 
is  affected  by  any  claim  of  the  plaintiffs  in  this  action.  In 
my  opinion,  the  judgment  of  the  Judicial  Committee  of  the 
Privy  Council,  in  Esquimau  and  Nanaimo  Railway  Co.  v.  Wilson, 
[1920]  A.C.  358,  is  in  point  in  this  issue.  The  Privy  Council 
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held  that  unless  the  rights  o’f  the  Crown  are  affected,  a mere 
declaratory  order  against  the  Crown  would  be  of  no  value. 

Although  I granted  this  motion  on  behalf  of  the  Attorney- 
General  of  Ontario,  Mr.  Humphries  agreed  to  continue  in  the 
action  to  the  conclusion  of  the  trial  and  to  take  part  in  the 
argument,  and  I have  had  the  benefit  and  assistance  of  his 
skill  and  experience  in  relation  to  the  various  issues  raised. 

Although  I have  reached  a conclusion  adverse  to  the  claims 
of  the  plaintiffs  for  the  reasons  already  set  forth,  I have  done 
so  upon  grounds  other  than  those  relating  to  the  main  basis  of 
the  plaintiffs’  case. 

I do  not  think  that  I should  omit  to  state  that  the  elaborate 
argument  which  Mr.  Gordon  presented  on  behalf  of  the  plain- 
tiffs attacking  the  legislation  as  being  in  relation  to  the  matter 
of  bankruptcy  and  insolvency,  was  very  carefully  prepared  and 
ably  presented.  I think,  therefore,  that  I should  give  con- 
sideration to  and  discuss  to  some  extent,  this  issue  raised  by 
the  plaintiffs. 

In  my  opinion,  the  legislation  claimed  to  be  invalid  is  within 
the  legislative  field  of  the  Province,  and  is  not  legislation  of 
such  nature  that  it  must  be  declared  to  fall  within  subsec.  21 
of  sec.  91  of  The  British  North  America  Act. 

The  whole  purpose  and  intention  shown  by  Part  III  of  The 
Department  of  Municipal  Affairs  Act,  is  to  avoid  a condition 
which  might  be  equivalent  to  one  of  bankruptcy  in  its  wider 
sense,  on  the  part  of  the  defaulting  municipal  corporations. 

The  plaintiffs  say  that  many  of  the  provisions  of  secs.  32 
and  33  of  The  Department  of  Municipal  Affairs  Act,  are  similar, 
at  least  in  their  effect,  to  the  provisions  of  the  Dominion  Bank- 
ruptcy Act  and  that  the  essential  feature  of  bankruptcy 
legislation,  namely,  the  distribution  of  the  debtor’s  assets 
amongst  his  creditors,  is  provided  for  by  the  power  of  sale  or 
other  distribution  of  the  assets  of  the  municipalities  given  by 
the  statute  to  the  Board  (sec.  32  (Z)  ). 

It  was  submitted  by  counsel  for  the  plaintiffs,  and  I agree 
with  his  opinion,  that  The  Bankruptcy  Act,  R.S.C.  1927,  ch. 
11,  does  not  apply  to  a municipal  corporation. 

The  Province  is  dealing,  in  the  attacked  legislation,  with 
bodies  of  its  own  creation,  and  the  legislation  in  question  deals 
with  and  attempts  to  remedy  the  financial  difficulties  into  which 
certain  municipalities  have  fallen. 
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The  presumption  is  in  favour  o'f  the  validity  of  an  impugned 
Act:  Valin  v.  Langlois  (1879),  5 App.  Cas.  115. 

As  long  ago  as  the  year  1880,  the  Judicial  Committee  of  the 
Privy  Council  held  in  Cushing  v.  Dupuy,  5 App.  Cas.  409,  at 
p.  415,  that  the  Dominion  has  legislative  power  in  bankruptcy 
to  interfere  with  property  and  civil  rights  and  procedure  within 
the  Provinces  so  far  as  a general  law  relating  to  those  subjects 
may  affect  them. 

The  legislation  in  question  in  this  action  is  applicable  only 
to  municipal  corporations  and  to  subsidiary  corporations  con- 
nected therewith,  that  is  to  say,  it  is  concerned  only  with 
matters  of  a local  nature. 

Bankruptcy  is  defined  in  volume  2,  Halsbury’s  Laws  of 
England,  2nd  ed.,  p.  4,  as  “a  proceeding  by  which  the  State 
takes  possession  of  the  property  of  a debtor  by  an  officer 
appointed  for  the  purpose,  and  such  property  is  realised  and, 
subject  to  certain  priorities,  distributed  rateably  amongst  the 
persons  to  whom  the  debtor  owes  money  or  has  incurred 
pecuniary  liabilities.” 

In  The  Assignments  and  Preferences  case^  Attorney -General 
of  Ontario  v.  Attorney -General  of  Canada ^ [1894]  A.C.  189, 
the  Lord  Chancellor  said,  at  p.  200,  that  a feature  common  to 
all  the  systems  of  bankruptcy  and  insolvency  to  which  refer- 
ence has  been  made  is  that  the  enactments  are  designed  to 
secure  that  in  the  case  of  an  insolvent  person  his  assets  shall 
be  rateably  distributed  amongst  his  creditors  whether  he  is 
willing  that  they  be  so  distributed  or  not.  In  the  Companies’ 
Creditors  Arrangement  Act  Reference^  [1934]  S.C.R.  659,  Duff 
C.J.  said,  at  p.  661: 

“Matters  normally  constituting  part  of  a bankruptcy  scheme, 
but  not  in  their  essence  matters  of  bankruptcy  and  insolvency 
may,  of  course,  from  another  point  of  view  and  in  another 
aspect  be  dealt  with  by  a provincial  legislature;  but,  when 
treated  as  matters  pertaining  to  bankruptcy  and  insolvency, 
they  clearly  fall  within  the  legislative  authority  of  the  Dominion.” 

If  a Provincial  Legislature  confines  the  legislation  enacted 
by  it  to  the  subjects  assigned  to  it  exclusively  by  The  British 
North  America  Act,  it  may,  when  necessary,  enact  provisions 
which  might  normally  be  found  in  bankruptcy  legislation  but 
which  are  not  of  the  essence  of  bankruptcy,  that  is  to  say, 
in  my  opinion,  the  province  under  its  exclusive  jurisdiction 
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over  municipal  institutions  and  property  and  civil  rights,  may 
legislate  in  relation  to  matters  appertaining  to  a scheme  deal- 
ing with  the  reconstruction  of  the  financial  affairs  of  municipal 
corporations  and  the  funding  and  refunding  of  their  indebted- 
ness, if,  in  so  doing,  it  does  not  treat  them  as  matters  pertaining 
to  bankruptcy  and  the  legislation  does  not  seek  to  deal  with 
those  matters  which  have  been  held  to  be  common  to,  and  the 
essence  of,  all  systems  of  bankruptcy  and  insolvency. 

In  UUnion  St.  Jacques  de  Montreal  v.  Belisle  (1874),  L.R. 
6 P.C.  31,  Lord  Selborne  said,  at  p.  36,  in  discussing  the  mean- 
ing of  the  words  “bankruptcy”  and  “insolvency”  as  they  appear 
in  sec.  91  of  The  British  North  America  Act:  “There  is  no 

indication  ...  of  anything  being  contemplated,  except  what 
may  be  properly  described  as  general  legislation”;  and,  at  p. 
37,  referring  to  the  society  which  was  the  subject  of  the 
provincial  legislation  attacked  as  ultra  vires  of  the  Province, 
as  being  within  the  category  of  bankruptcy  legislation.  Lord 
Selborne  said: 

“The  fact  that  this  particular  society  appears  upon  the 
face  of  the  Provincial  Act  to  have  been  in  a state  of  embarrass- 
ment, and  in  such  a financial  condition  that,  unless  relieved  by 
legislation,  it  might  have  been  likely  to  come  to  ruin,  does  not 
prove  that  it  was  in  any  legal  sense  within  the  category  of 
insolvency.  And  in  point  of  fact  the  whole  tendency  of  the 
Act  is  to  keep  it  out  of  that  category  and  not  to  bring  it  into  it.” 

Can  it  be  maintained  that  the  amalgamated  municipalities 
and  their  subservient  commissions  are  “in  any  legal  sense 
within  the  category  of  insolvency?”  Evidence  was  submitted 
as  to  the  total  assessed  value  of  properties  within  the  boundaries 
of  these  municipalities  and  also  of  their  total  indebtedness,  and 
I cannot  hold  that  they  are  insolvent  within  the  legal  sense  of 
that  word. 

Again,  can  it  be  said  that  the  attacked  legislation  deals 
with  those  matters  which  are  the  essence  of  bankruptcy  and 
insolvency?  Does  it  provide  machinery  for  winding  up  the 
municipalities  and  commissions  in  question,  and  for  distributing 
their  assets  among  their  creditors?  It  is  true  that  the  original 
municipal  corporations  and  commissions  were  dissolved  and 
lost  their  separate  entities,  but  their  existence  was  continued, 
and  their  assets  and  property  were  vested,  in  the  new  City  of 
Windsor  and  in  The  Windsor  Utility  Commission.  They  did 
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not  disappear  as  is  the  case  of  a corporate  body  which  is  subject 
to  the  provisions  of  The  Bankruptcy  Act,  nor  were  their  assets 
distributed  among  their  creditors.  It  is  not  possible  to  con- 
ceive that  the  whole  of  the  property  of  a municipality  could 
be  distributed  among  its  creditors,  and  no  provision  be  made 
by  the  attacked  legislation  to  distribute  the  assets  or  property 
of  these  municipalities  and  other  bodies  among  their  creditors. 
The  plaintiffs  say  that  the  power  of  sale  or  other  disposition 
of  assets  given  to  The  Ontario  Municipal  Board  by  The  Depart- 
ment of  Municipal  Affairs  Act,  fulfils  these  conditions;  but  I 
think  it  obvious  that  this  power  of  sale  or  disposition  can  not 
be  termed  a power  directed  towards  the  distribution  of  the 
property  of  a municipality  among  creditors.  No  machinery 
as  in  bankruptcy  legislation,  was  set  up  to  realize  assets  and 
to  distribute  the  proceeds  of  a sale  of  assets.  See  Quebec 
Municipal  Commission  v.  Town  of  Aylmer,  14  C.B.R.  437,  [1933] 
2 D.L.R.  638. 

The  “pith  and  substance”  of  the  legislation  is  directed  solely 
to  matters  relating  to  municipal  corporations,  namely,  the 
protection  of  the  ratepayers  and  the  creditors  of  the  muni- 
cipalities in  question  under  the  conditions  and  circumstances  in 
which  these  municipalities  found  themselves. 

I may  sum  up  my  conclusions  as  follows : 

(1)  No  substantive  right  of  the  plaintiffs  has  been  affected 
adversely  by  the  mere  preparation  and  submission  of  the  plan 
directed  by  sec.  7 of  The  City  of  Windsor  (Amalgamation)  Act, 
1935,  25  Geo.  V,  ch.  74  (Ont.),  and  as  a consequence  there  is 
no  ground  for  the  action. 

(2)  The  remedies  of  an  accounting  and  of  a receivership, 
cannot  be  directed  as  against  the  defendants. 

(3)  The  statutes  of  the  Legislature  of  the  Province  of 
Ontario  and  parts  of  statutes,  alleged  by  the  plaintiffs  to  be 
invalid,  are  not  ultra  vires  of  the  Province  upon  the  ground 
advanced  by  the  plaintiffs  that  they  are  in  relation  to  bankruptcy 
and  insolvency.  The  action  is  dismissed  with  costs. 

The  plaintiffs  appealed  to  the  Court  of  Appeal  from  the 
judgment  of  Hogg  J. 

March  21st,  22nd  and  23rd,  1938.  The  appeal  was  heard 
by  Latchford  C.J.A.,  Masten  and  Henderson  JJ.A. 
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M.  L.  Gordon j K.C.,  J.  Sale,  K.C.,  and  Charles  Sale,  for 
the  plaintiffs,  appellants,  contended  that  the  action  was  not 
premature  because  it  was  not  commenced  until  after  the  passing 
of  The  Department  of  Municipal  Affairs  Act,  1935,  25  Geo. 
V,  ch.  16  (Ont.),  and  The  City  of  Windsor  (Amalgamation) 
Act,  1935,  25  Geo.  V,  ch.  74  (Ont.).  This  latter  statute  by 
sec.  7(c)  directed  the  preparation  of  a plan  involving  the 
cancellation  of  existing  bonds  of  the  municipality  of  Walker- 
ville  and  the  issue  of  new  City  of  Windsor  bonds.  In  other 
words  the  rights  of  the  plaintiffs  as  holders  of  Walkerville  bonds 
had  been  threatened  and  accordingly  they  were  entitled  to 
bring  action  attacking  the  offending  legislation. 

Part  III  of  The  Department  of  Municipal  Affairs  Act,  supra, 
which  is  a re-enactment  of  Part  VI  of  The  Ontario  Municipal 
Board  Act,  1932,  22  Geo.  V,  ch.  27  (Ont.),  and  which  is  the 
authority  for  the  re-financing  scheme  proposed  in  The  City  of 
Windsor  (Amalgamation)  Act,  supra,  is  ultra  vires  of  the 
Province  of  Ontario  on  three  grounds:  First,  it  is  bankruptcy 

legislation  which  by  virtue  of  sec.  91  of  The  British  North 
America  Act  is  a matter  for  the  Dominion  only.  The  in- 
solvency of  the  municipalities  in  question  was  clearly  shown 
by  the  Report  of  the  Royal  Commission  on  Border  Cities  Amal- 
gamation and  yet  the  statute  complained  of,  which  follows  The 
Bankruptcy  Act,  R.S.C.  1927,  ch.  11,  almost  section  by  section, 
purports  to  deal  with  the  rights  of  the  creditors  of  these 
municipalities.  Reference  to  Reference  Re  The  Companies' 
Creditors  Arrangement  Act,  [1934]  S.C.R.  659,  16  C.B.R.  1; 
Great  West  Saddlery  Co.,  Ltd.  v.  The  King,  [1921]  2 A.C.  91; 
John  Deere  Plow  Co.  v.  Wharton,  [1915]  A.C.  330;  Attorney - 
General  for  Canada  v.  Attorney s-General  for  The  Provinces  of 
Ontario,  Quebec  and  Nova  Scotia,  [1898]  A.C.  700;  Union 
Colliery  Co.  of  British  Columbia,  Ltd.  v.  Bryden,  [1899]  A.C. 
580;  Re  Iron  Clay  Brick  Manufacturing  Co.  (1889),  19  O.R.  113; 
Attorney -General  for  Ontario  v.  Attorney -General  for  The 
Dominion,  and  Distillers  and  Brewers'  Assn,  of  Ontario,  [1896] 
A.C.  348.  In  the  second  place  Part  III  of  The  Department  of 
Municipal  Affairs  Act,  1935,  is  invalid  because  it  purports  to 
destroy  civil  rights  extending  beyond  the  Province.  The  bonds 
which  it  seeks  to  cancel  are  payable,  and  in  many  cases  held, 
outside  the  Province.  Since  they  are  under  seal,  the  situs  of  such 
bonds  must  also  be  outside  the  Province.  Reference  to  New 
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York  Life  Insurance  Co.  v.  Public  Trustee y [1924]  2 Ch.  101; 
Royal  Trust  Co.  v.  Attorney -General  for  Alberta,  [1930]  A.C. 
144;  Commissioner  of  Stamps  v.  Hope,  [1891]  A.C.  476;  The 
King  v.  National  Trust  Co.,  [1933]  S.C.R.  670;  Ottawa  Valley 
Power  Co.  et  al.  v.  Hydro-Electric  Power  Commission  et  al., 
[1937]  O.R.  265;  Beauharnois  Light,  Heat  and  Power  Co.,  Ltd. 
et  al.  V.  Hydro-Electric  Power  Commission  of  Ontario  et  al., 
[1937]  O.R.  796.  Lastly  the  statute  in  question  is  ultra  vires 
because  it  seeks  to  regulate  interest  which  by  The  British  North 
America  Act  is  exclusively  a Dominion  matter.  Reference  to 
Lynch  v.  Canada  North-West  Land  Co.  (1891),  19  S.C.R.  204; 
Bradburn  v.  Edinburgh  Life  Assurance  Co.  (1903),  5 O.L.R.  657; 
Royal  Trust  Co.  {Judicial  Trustee  of  Shell  Estate)  v.  Attorney - 
General  for  Alberta  et  al.,  [1937]  1 W.W.R.  376. 

J.  H.  Rodd,  K.C.,  J.  S.  Rodd,  and  L.  Z.  McPherson,  for  the 
defendants,  respondents,  argued  that  the  plaintiffs’  action  was 
premature  because  up  until  the  issue  of  the  writ  and  the  trial 
they  had  suffered  no  harm.  In  any  event  the  legislation  com- 
plained of  is  valid.  The  City  of  Windsor  (Amalgamation)  Act 
deals  in  pith  and  substance  merely  with  the  amalgamation 
and  organization  of  a new  city.  Neither  it,  nor  The  Depart- 
ment of  Municipal  Affairs  Act,  is  bankruptcy  legislation.  The 
procedure  set  out  in  the  latter  Act  for  the  cancellation  and 
substitution  of  bonds  is  not  involuntary  but  depends  upon  an 
approving  vote  of  two-thirds  of  the  bondholders.  Reference 
to  L’Union  St.  Jacques  de  Montreal  v.  Belisle  (1874),  L.R.  6 
P.C.  31;  Reference  re  The  Farmers’  Creditors  Arrangement 
Act,  [1936]  S.C.R.  384,  at  p.  397,  17  C.B.R.  359;  Beiswanger 
V.  City  of  Swift  Current,  12  C.B.R.  133,  at  p.  136,  [1931]  1 D.L.R. 
407;  Halsbury,  2nd  ed.,  vol.  2,  p.  4;  Attorney -General  of  Ontario 
V.  Attorney-General  for  Canada,  [1894]  A.C.  189,  at  p.  200. 

J.  C.  McRuer,  K.C.,  for  the  Attorney-General  for  Ontario. 
Under  sec.  91  of  The  British  North  America  Act,  the  subject 
matter  of  bankruptcy  is  reserved  for  the  Dominion  but  the 
administration  of  municipal  institutions  is  entirely  within  the 
provincial  field.  The  term  “bankruptcy”  implies  a sale  of  assets 
and  distribution  amongst  creditors  and  therefore  cannot  apply 
to  municipalities  where  a distribution  of  assets  would  be  im- 
possible. The  Department  of  Municipal  Affairs  Act  is  concerned 
solely  with  the  reorganization  and  administration  of  muni- 
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cipalities  in  financial  difficulties  and  is  accordingly  intra  vires 
of  the  Provincial  Legislature. 

Gordon,  K.C.,  in  reply.  Before  this  action  was  commenced 
The  City  of  Windsor  (Amalgamation)  Act  had  been  passed  and 
the  Municipality  of  Walkerville,  whose  bonds  the  plaintiffs  held, 
had  been  abolished.  Surely  this  is  sufficient  to  ground  the 
issuing  of  a writ. 

Cur.  adv.  vult. 

May  17th,  1938.  The  judgment  of  the  Court  was  delivered 
by  Henderson  J.A.: — An  appeal  from  the  judgment  of  Hon.  Mr. 
Justice  Hogg,  dated  the  26th  day  of  July,  1937. 

The  plaintiffs  in  this  action  and  those  on  whose  behalf 
they  sue,  are  set  forth  in  the  statement  of  claim  as  follows: 

“Edgar  F.  Ladore,  Burley  W.  Bennett,  Horace  W.  Cunning- 
ham, and  Harrie  R.  Dingwall,  suing  on  behalf  of  themselves 
and  all  other  ratepayers  of  the  Corporation  of  the  Town  of 
Walkerville; 

And  suing  on  behalf  of  themselves  and  all  other  holders  of 
debentures  of  the  Town  of  Walkerville; 

And  suing  on  behalf  of  themselves  and  all  other  holders 
of  debentures  of  The  Walkerville-East  Windsor  Water  Com- 
mission; 

And  suing  on  behalf  of  themselves  and  all  other  holders  of 
debentures  of  The  Essex  Border  Utilities  Commission; 

And  suing  on  behalf  of  themselves  and  all  other  holders  of 
debentures  of  The  Walkerville-Hydro  Electric  Commission; 

And  suing  on  behalf  of  themselves  and  all  other  holders  of 
Local  Improvement  Debentures  issued  by  the  Town  of  Walker- 
ville; 

And  suing  on  behalf  of  themselves  and  all  other  holders  of 
debentures  issued  by  The  Essex  Border  Utilities  Commission  and 
chargeable  against  the  ratepayers  of  the  Town  of  Walkerville.” 

The  defendants  in  this  action  are  likewise  set  forth  as 
follows : 

“George  Bennett,  Harry  J.  Mero,  W.  Donald  McGregor, 
Russell  A.  Farrow;  The  Corporation  of  The  Town  of  Walkerville; 
The  Corporation  of  The  City  of  East  Windsor;  The  Corporation 
of  The  City  of  Windsor;  The  Corporation  of  The  Town  of 
Sandwich;  The  Essex  Border  Utilities  Commission;  The  Water 
Commissioners  of  The  City  of  Windsor;  The  Board  of  Water 
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Commissioners  of  The  Town  of  Sandwich;  The  Hydro-Electric 
Commission  of  The  City  of  East  Windsor;  The  Hydro-Electric 
Commission  of  The  Town  of  Walkerville;  The  Hydro-Electric 
Commission  of  The  City  of  Windsor;  The  Hydro-Electric  Com- 
mission of  The  Town  of  Sandwich;  The  Corporation  of  The 
City  of  Windsor  and  The  Windsor  Utilities  Commission,  bodies 
alleged  to  have  been  incorporated  pursuant  to  the  provisions 
of  Statutes  of  Ontario,  1935,  ch.  74,  being  The  City  of  Windsor 
(Amalgamation)  Act,  1935;  and  the  Attorney-General  of  the 
Province  of  Ontario.” 

The  relief  claimed  by  the  plaintiffs  is  set  forth  in  the  state- 
ment of  claim  as  follows : 

“1.  A declaration  that  Statutes  of  Ontario,  1935,  Chapter 
74  and  Statutes  of  Ontario,  1936,  Chapter  66,  being  The  City 
of  Windsor  (Amalgamation)  Act,  1935,  is  ultra  vires  and  that 
the  defendants,  the  Corporation  of  the  City  of  Windsor  and  The 
Windsor  Utilities  Commission,  bodies  alleged  to  have  been 
. incorporated  pursuant  to  the  provisions  of  Statutes  of  Ontario, 
1935,  Chapter  74,  being  The  City  of  Windsor  (Amalgamation) 
Act,  1935  are  not  valid  and  subsisting  corporations  and  the 
assets  of  their  co-defendants,  other  than  George  Bennett,  Harry 
J.  Merc,  W.  Donald  McGregor,  Russell  A.  Farrow  and  the 
Attorney-General  for  Ontario  are  not  vested  in  the  said 
Corporations. 

“2.  A declaration  that  Section  8 and  Part  6 of  the  Ontario 
Municipal  Board  Act,  1932,  being  Statutes  of  Ontario,  1932, 
Chapter  27,  and  Part  III  of  The  Department  of  Municipal  Affairs  ^ 
Act,  1935,  Chapter  16,  and  amendments  thereto  are  ultra  vires. 

“3.  A declaration  that  all  proceedings  taken  and  had  under 
the  provisions  of  The  City  of  Windsor  (Amalgamation)  Act, 
1935,  are  void  as  against  the  plaintiffs  and  those  on  whose 
behalf  they  sue. 

“4.  In  the  alternative  a declaration  that  the  proposed  plan 
for  funding  and  refunding  the  debts  of  the  amalgamated  munici- 
palities of  East  Windsor,  Walkerville,  Windsor  and  Sandwich  is 
not  within  the  powers  of  the  Municipalities  or  of  The  Windsor 
Finance  Commission  and  that  The  Ontario  Municipal  Board  has 
no  authority  to  approve  of  the  same. 

“5.  A declaration  that  the  Plaintiffs  and  all  other  holders 
of  the  debentures  referred  to  in  Paragraph  2 hereof  are  entitled 
to  a lien,  charge  or  hypothec  on  the  assets  and  revenues  of  the 
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Corporations  by  whom  or  on  whose  behalf  the  said  debentures 
were  issued. 

“6.  An  accounting. 

'‘7.  A receiver. 

“8.  Such  further  and  other  relief  as  the  nature  of  the  case 
may  require  or  this  Honourable  Court  may  deem  meet.” 

Upon  the  argument,  however,  it  was  conceded  that  the  only 
relief  obtainable  by  the  plaintiffs  in  this  action  is  a declaration 
that  the  statutes  attacked  are  ultra  vires. 

The  plaintiffs  Edgar  F.  Ladore,  Burley  W.  Bennett  and 
Horace  W.  Cunningham  are  ratepayers  of  the  Town  of  Sand- 
wich, and  holders  of  various  debentures  which  had  been  issued 
by  that  corporation.  The  plaintiff  Harrie  R.  Dingwall  is  a 
resident  of  the  City  of  Detroit  in  the  United  States  of  America, 
and  also  the  holder  of  debentures  of  the  Town  of  Sandwich. 

In  his  oral  argument,  Mr.  Gordon  based  his  appeal  on  the 
following  grounds: 

1.  That  it  relates  to  bankruptcy  and  insolvency; 

2.  That  the  legislation  in  question  prejudices  extra- 
provincial rights  of  debenture  holders  residing  out  of  Ontario; 

3.  That  it  deals  with  the  question  of  interest  on  the  plaintiffs’ 
debentures. 

The  first  statute  attacked  is  an  Act  to  Amalgamate  the  City 
of  East  Windsor,  the  Town  of  Walkerville,  the  City  of  Windsor 
and  the  Town  of  Sandwich,  which  came  into  force  on  April 
18th,  1935,  and  is  chapter  74  of  the  Statutes  of  Ontario,  1935. 
Section  4 of  the  Act  provides  that  the  amalgamation  and  incor- 
poration of  the  new  city  shall  for  certain  purposes  take  effect 
at  the  time  of  the  passing  of  the  Act,  and  for  all  purposes  on  the 
1st  day  of  July,  1935,  provided  that  the  affairs  of  the  amalgam- 
ated municipalities  shall  continue  to  be  administered  as  if  they 
had  remained  as  separate  and  several  municipalities  etc.  until  the 
1st  day  of  January,  1936. 

The  writ  of  summons  in  this  action  was  issued  on  April 
29th,  1936,  and  the  plaintiffs  allege  that  the  effect  of  the  statute 
is  to  destroy  the  existence  of  the  four  municipalities  and  to 
create  a new  municipality  spoken  of  in  the  Act  as  the  “new 
city”  and  named  the  “City  of  Windsor”,  incorporated  under  the 
provisions  of  the  Act  by  an  amalgamation  of  the  four  named 
municipalities. 
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The  plaintiffs  allege  that  this  legislation  puts  their  debtor 
out  of  existence,  and  is  thus  a breach  of  their  legal  rights. 

I expressed  the  view  during  the  argument  that  the  plaintiffs’ 
action  was  premature,  but  had  not  in  mind  at  the  time  the  fact 
that  the  Act  of  amalgamation  came  into  force  prior  to  the  issue 
of  the  writ.  In  his  reply  Mr.  Gordon  called  attention  to  this,  and 
this  fact  alters  to  some  extent  the  view  I expressed. 

The  validity  of  this  Act  is  attacked  on  the  ground  that 
these  municipalities  were  at  the  time  of  the  passing  of  the 
Act  in  an  insolvent  or  bankrupt  condition,  and  that  in  conse- 
quence the  Legislature  is  thereby  deprived  of  its  powers  con- 
ferred by  clause  8 of  sec.  92  of  The  British  North  America 
Act,  which  provides: 

“In  each  Province  the  Legislature  may  exclusively  make 
laws  in  relation  to  matters  coming  within  the  classes  of  subjects 
next  hereinafter  enumerated;  that  is  to  say, 

(8)  Municipal  institutions  in  the  Province”,  and  is  precluded 
from  dealing  with  these  municipalities  in  the  manner  proposed. 

It  is  argued  that  the  field  of  bankruptcy  and  insolvency  is 
fully  occupied  by  legislation  of  the  Dominion  of  Canada.  It 
is,  however,  conceded  that  the  existing  Dominion  legislation 
does  not  apply  to  municipal  institutions.  It  is  a serious  ques- 
tion, in  my  opinion,  whether  bankruptcy  and  insolvency  legisla- 
tion could  have  any  application  to  municipalities,  but  that  need 
not  be  discussed.  See  Sarrazin  v.  Les  Cure  et  Marguiliiers  de 
V Oeuvre  et  Fahrique  de  la  Paroisse  de  St.  Gabriel  de  Brandon 
(1935),  16  C.B.R.  350.  It  is  sufficient  to  say  that  it  has  not 
done  so. 

It  is  said  that  East  Windsor  defaulted  on  the  1st  of  October, 
1931,  in  the  payment  of  interest  and  principal  of  its  debentures 
then  falling  due;  that  the  Town  of  Walkerville  defaulted  in  the 
payment  of  debentures  maturing  on  December  15th,  1934;  that 
the  City  of  Windsor  defaulted  in  the  payment  of  interest  and 
principal  of  debentures  maturing  December  1st,  1932,  and  the 
Town  of  Sandwich  defaulted  in  the  payment  of  its  debentures 
and  interest  coupons  on  March  15th,  1932. 

It  is  also  said  that  orders  were  made  by  The  Ontario 
Municipal  Board  in  respect  of  East  Windsor,  the  City  of 
Windsor,  and  Sandwich,  making  these  municipalities  subject 
to  Part  VT  of  The  Ontario  Municipal  Board  Act,  1932,  22  Geo. 
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V,  ch.  27,  and  that  no  order  was  made  in  respect  of  the  Town 
of  Walkerville. 

It  is  also  said  that  a Royal  Commission  was  appointed  by 
Order  in  Council  dated  December  5th,  1935,  to  inquire  into  all 
or  any  of  the  municipal  or  other  local  affairs  of  the  Cities  of 
Windsor  and  East  Windsor  and  the  Towns  of  Walkerville  and 
Sandwich. 

This  Commission  in  due  course  made  a report  which  was 
tendered  in  evidence  and  received  by  the  learned  trial 
Judge,  subject  to  objection.  Subsequently  he  sustained  the 
objection  and  ruled  that  the  report  is  not  evidence,  with  which 
conclusion  I agree.  Various  references  in  this  report  to  the 
financial  condition  of  these  municipalities  are  relied  on  by  the 
plaintiffs  to  establish  bankruptcy  or  insolvency,  but  in  my 
opinion,  even  if  admissible,  neither  bankruptcy  nor  insolvency 
could  be  so  established. 

There  can  be  no  question  that  all  four  municipalities  were 
in  serious  financial  difficulties.  This  area  had  experienced  a 
rapid  increase  of  population  and  a real  estate  boom  which  per- 
haps has  not  had  its  counterpart  in  Eastern  Canada.  During  this 
seeming  prosperity  these  municipalities  undertook  very  heavy 
financial  obligations  and  issued  debentures  in  very  large  amounts. 
When  the  inevitable  bursting  of  the  boom  occurred,  coupled 
with  the  depression  which  was  so  severe  in  this  and  other 
countries,  it  was  inevitable  that  financial  difficulties  would  ensue. 

It  appears  upon  the  evidence  that  the  Town  of  Walkerville 
was  not  in  as  serious  financial  difficulties  as  the  other  muni- 
cipalities. 

By  The  City  of  Windsor  (Amalgamation)  Act  now  in  review, 
a finance  commission  was  constituted  and  by  sec.  7 of  the  Act 
this  commission  was  given,  among  other  things,  the  duty  of 
undertaking  the  preparation  and  submission  of  a plan  for  fund- 
ing and  refunding  the  debts  of  the  amalgamated  municipalities. 
The  commission  did  prepare  a plan  which  was  submitted  to  The 
Municipal  Board  in  July,  1936. 

I agree  with  the  opinion  of  the  learned  trial  Judge  that  so 
far  as  the  attack  rests  upon  these  provisions,  the  action  is 
premature,  because  the  plan  prepared  by  the  finance  com- 
mission was  a tentative  plan  only;  it  was  not  in  being  at  the 
time  this  action  was  commenced,  and  was  therefore  not  relevant 
or  admissible  evidence  in  this  action.  Further,  that  plan  was 
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never  put  into  force  and  no  legal  right  of  the  plaintiffs  was 
affected  by  it,  consequently  the  claim  for  a declaration  that 
sec.  7 is  ultra  vires  gives  rise  to  no  legal  claim  in  existence  at 
the  date  of  the  issue  of  the  writ.  The  prayer  is  therefore  purely 
in  the  nature  of  a quia  timet  action  and  under  the  decision  in 
the  case  of  Re  Lockyer,  [1934]  O.R.  22,  the  discretion  of  the 
trial  Judge  that  no  such  declaration  ought  to  be  made  in  this 
action  ought  not  to  be  interfered  with  by  this  Court. 

My  conclusion  on  the  question  of  bankruptcy  and  insolvency, 
is,  therefore,  that  granting  that  these  municipalities  were  and 
are  in  great  financial  difficulties,  it  by  no  means  follows,  in 
my  opinion,  that  they  or  any  of  them  can  be  declared  bankrupt 
or  insolvent  and  if  this  were  not  so  there  is  not,  in  my  opinion, 
any  evidence  before  this  Court  that  they  are  bankrupt  or  in- 
solvent, assuming  as  I have  said  already  that  these  terms  could 
be  applied  to  a municipal  corporation. 

Turning  now  to  the  question  of  interference  with  civil  rights 
outside  the  boundaries  of  Ontario:  by  the  statute  amalgamating 
these  municipalities,  Walkerville  ceased  to  exist  on  the  1st  Jan- 
uary, 1936.  The  debtor,  that  is  the  Town  of  Walkerville  was  thus 
declared  to  be  non-existent  from  that  date  and  the  individual 
plaintiff  residing  outside  the  Province  of  Ontario  who  held  securi- 
ties was  thus  deprived  of  the  debtor  liable  to  him  for  the  payment 
of  his  security  as  were  also  the  plaintiffs  resident  in  the  muni- 
cipality. 

The  enforcement  of  their  rights  against  the  municipality 
was  necessarily  and  essentially  from  its  very  nature  something 
that  must  be  done  in  the  Province  of  Ontario.  The  Municipality 
of  Walkerville  is  situate  in  Ontario,  and  therefore  no  enforce- 
ment could  take  place  of  that  right  except  in  the  Courts  of 
Ontario.  It  is  therefore  a right  existing  in  Ontario  alone, 
regardless  of  the  location  of  the  creditor,  just  as  much  as  would 
be  an  action  in  rem  regarding  the  title  to  land  or  the  enforce- 
ment of  specific  performance  of  a contract  in  regard  to  land 
in  Ontario.  This,  I think,  is  sufficient  to  distinguish  the  case 
from  the  reasoning  in  Ottawa  Valley  Power  Co.  et  al.  v.  Hydro- 
Electric  Power  Commission  et  al.,  [1937]  O.R.  265;  Beauharnois 
Light,  Heat  and  Power  Co.  Ltd.  et  al.  v.  Hydro-Electric  Power 
Commission  of  Ontario  et  al.,  [1937]  O.R.  796,  and  Royal  Bank 
of  Canada  et  al.  v.  The  King,  [1913]  A.C.  283. 
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Apart  from  all  this,  all  the  provisions  of  The  City  of  Windsor 
(Amalgamation)  Act  are  in  my  opinion  clearly  within  the 
exclusive  jurisdiction  of  the  Provincial  Legislature.  The  Act 
is  designed  and  enacted  to  create  a scheme  or  plan  by  which 
their  financial  difficulties  may  be  overcome,  and  an  opportunity 
given  for  recovery. 

The  issue  by  the  corporation  of  the  Town  of  Walkerville 
of  debentures  held  by  the  plaintiffs  was,  in  my  opinion,  a “local 
undertaking”  within  the  class  of  subjects  exclusively  assigned 
to  the  Provincial  authority  by  clause  10  of  sec.  92  of  The 
British  North  America  Act,  and,  as  pointed  out  by  Osier  J.,  in 
Jones  V.  Canada  Central  Ry.  Co.  (1881),  46  U.C.Q.B.  250,  the 
powers  of  the  Provincial  Legislature  are  not  paralyzed  merely 
because  some  or  all  of  the  debts  payable  were  payable  to 
creditors  resident  outside  the  Province.  See  also  the  discussion 
upon  this  case  in  Lefroy’s  Canada’s  Federal  System,  at  p.  454. 

There  can,  in  my  opinion,  be  no  doubt  that  the  Legislature 
has  the  fullest  and  widest  powers  and  jurisdiction  to  create 
municipal  institutions,  to  merge  or  amalgamate  or  otherwise 
alter  them,  to  endow  them  with  administrative  powers  and 
powers  in  the  nature  of  legislative  powers  concerned  with  the 
welfare  of  the  inhabitants  and  with  the  raising  of  municipal 
revenues  and  the  expenditures  thereof,  and  the  education,  health 
and  well  being  of  the  people. 

To  argue  that  because  persons  have  seen  fit  to  become 
owners  of  debentures  issued  by  a municipality  and  that  some 
of  these  persons  are  resident  outside  of  the  Province  of  Ontario 
is  thereby  to  limit  or  modify  or  restrict  the  jurisdiction  of  the 
Legislature  is,  in  my  view,  quite  untenable. 

This  disposes  of  the  attack  upon  The  City  of  Windsor 
(Amalgamation)  Act,  except  so  far  as  it  concerns  sec.  6 thereof, 
which  confers  upon  the  finance  commission  the  same  rights, 
authorities,  powers  and  duties  as  by  the  provisions  of  Part  III 
of  The  Department  of  Municipal  Affairs  Act,  1935,  are  conferred 
upon  the  said  department,  and  provides  that  said  Part  III 
shall  apply  to  the  amalgamated  municipalities  and  to  the  new 
city  and  to  the  said  local  boards.  This  is  considered  in  my 
discussion  of  the  other  statutes  under  attack. 

The  next  statutes  attacked  are  sec.  8 and  Part  VI  of  The 
Ontario  Municipal  Board  Act,  1932,  22  Geo.  V,  ch.  27,  and 
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Part  III  of  The  Department  of  Municipal  Affairs  Act,  1935,  25 
Geo.  V,  ch.  16. 

The  provisions  of  Part  VI  of  The  Ontario  Municipal  Board 
Act,  1932,  are  repeated  as  Part  III  of  The  Department  of  Muni- 
cipal Affairs  Act,  1935,  and  are  dealt  with  in  the  judgment  of 
the  Judicial  Committee  of  the  Privy  Council  in  the  recent  case 
Toronto  City  Corporation  v.  York  {Township)  and  Atty.-Gen, 
for  Ont.,  [1938]  1 All  E.R.  601.  In  his  judgment  in  that  case 
Lord  Atkin  says  in  part  as  follows,  at  p.  605 : 

“However,  a study  of  the  provisions  of  the  Municipal 
Board  Act  read  in  the  light  of  its  history  as  a successor 
to  the  Ontario  Railway  and  Municipal  Board  (see  sects.  6 and 
7),  leads  their  Lordships  to  the  conclusion  that  the  board  is 
primarily,  in  ‘pith  and  substance,’  an  administrative  body.  Parts 
IV,  V,  VI  and  VII  are  almost  entirely  administrative,  and  though 
some  of  them  are  now  repealed,  and  the  duties  of  the  board 
transferred  to  other  administrative  channels,  their  existence 
assists  to  reveal  the  original  legislative  intention.  Mr.  Gershom 
Mason  in  his  argument  for  the  respondents  gave  a survey  of 
the  multifarious  administrative  duties  which  from  time  to  time 
had  been  imposed  upon  the  board  and  its  predecessor  by  legisla- 
tion of  the  province.  It  is  unnecessary  to  review  the  statutes. 
It  is  sufficient  to  say  that,  in  respect  of  municipal  institutions, 
highways,  railways.  Public  Utility  Acts  dealing  with  water,  gas 
and  electricity,  telephones,  and  apparently  other  matters  as 
well,  the  board  is  entrusted  with  duties  of  supervision  and  deci- 
sion which  are  purely  administrative,  and  which  in  their  totality 
would  appear  to  make  it  one  of  the  most  important  parts  of 
administrative  machinery  in  the  province.” 

It  is  true  that  in  that  case  the  subject  matter  of  the  attack 
was  the  provisions  of  secs.  41  to  46  and  secs.  54  and  59  of 
The  Ontario  Municipal  Board  Act,  upon  the  ground  that  the 
Board  was  entrusted  with  the  jurisdiction  and  powers  of  a 
superior  Court  and  within  the  purview  of  those  sections  was 
in  fact  constituted  a superior  Court,  and  to  the  extent  that 
this  is  so,  the  Judicial  Committee  declared  these  provisions 
ultra  vires.  It  is  also  true  that  the  question  of  the  bankruptcy 
of  a municipal  institution  did  not  arise,  but  Part  VI  of  The 
Ontario  Municipal  Board  Act,  1932,  and  Part  III  of  The  Depart- 
ment of  Municipal  Affairs  Act,  1935,  are  headed  “Special  Juris- 
diction over  Defaulting  Municipalities”,  and  are,  as  it  appears 
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to  me,  expressly  held  in  that  judgment  to  be  valid,  the  result 
being  that  it  is  not  open  to  question  in  this  Court  that  The 
Ontario  Municipal  Board  is  validly  constituted,  and  that  being 
so,  that  The  Department  of  Municipal  Affairs  is  equally  validly 
constituted  and  that  the  provisions  of  sec.  8 and  Part  VI  of  the 
Act  respecting  the  former,  and  Part  III  of  the  Act  respecting 
the  latter,  and  the  amendments  thereto  are  within  the  powers 
of  the  Legislature.  This  being  so,  the  attack  upon  these  Acts 
and  upon  sec.  6 of  The  City  of  Windsor  (Amalgamation)  Act, 
fails. 

With  respect  to  the  question  of  interest  it  is  sufficient  to 
point  out  that  at  the  date  of  the  issue  of  the  writ  in  this  action 
the  rate  of  interest  on  the  plaintiffs’  debentures  had  not  been 
affected,  and  this  alleged  ground  had  not  arisen  and  might  never 
arise. 

Moreover  during  the  argument  we  were  told  that  the  scheme 
of  amalgamation  which  has  been  carried  out  is  upon  the  basis 
that  the  former  bondholders  receive  bonds  of  the  new  muni- 
cipality, dollar  for  dollar  as  to  principal,  but  with  varying  rates 
of  interest,  and  that  the  new  bonds  and  interest  thereon  are, 
as  among  those  areas  which  form  the  new  city,  a charge  upon 
the  former  area  or  municipality  in  the  proportion  in  which 
they  represent  the  bonds  issued  by  the  former  area  or  muni- 
cipality, and  that  the  rate  of  interest  varies  according  to  their 
ability  to  pay  a greater  or  less  rate  of  interest  in  the  opinion 
of  those  responsible  for  the  plan. 

This  is  a matter  of  accounting,  evidently  in  an  attempt  to 
accomplish  two  things:  first,  to  give  bondholders  a return 
according  to  the  supposed  comparative  value  of  their  former 
bonds,  and  the  other  to  do  equity  as  between  areas  now 
amalgamated.  We  were  also  informed  that  95  per  cent,  or 
more  of  all  the  former  bondholders  have  surrendered  their  old 
bonds  and  accepted  new  ones. 

Mr.  Gordon  argued  strongly  that  this  interference  with  the 
rate  of  interest  is  ultra  vires  the  powers  of  the  Legislature.  It 
seems  manifest  that  this  is  merely  an  incidental  item  in  a general 
scheme  and  that  the  statutes  impugned  are  not  statutes  concern- 
ing interest. 

In  the  able  and  exhaustive  arguments  addressed  to  us, 
many  cases  were  cited  which  I think  it  unnecessary  to  discuss. 
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Mr.  Gordon  prepared  an  exhaustive  memorandum  of  law 
which  exhibits  great  industry  and  patience,  but  in  the  view 
I entertain,  I deem  it  unnecessary  to  review  the  cases  other 
than  those  to  which  I have  referred. 

For  these  reasons  I would  dismiss  the  appeal  with  costs. 

Appeal  dismissed  with  costs. 


[COURT  OF  APPEAL.] 

Muffitt  v.  Fleming. 

Negligence — Motor  vehicles — Collision  at  intersection — Traffic  lights — 
Left-hand  turn — The  Highway  Traffic  Act,  R.S.O.  1937,  ch.  288,  sec. 
39(1),  (c,  d and  e). 

At  an  intersection  where  there  are  traffic  lights  an  operator  of  a motor 
vehicle  has  the  right  to  make  a left-hand  turn  but  by  virtue  of  The 
Highway  Traffic  Act,  R.S.O.  1937,  ch.  288,  sec.  39(1)  (c,  d and  e)  such 
right  to  make  a left-hand  turn  is  a servient  right  and  is  subject  to  the 
right  of  oncoming  traffic  to  proceed  straight  across  the  intersection. 
Hence,  in  the  present  case,  the  Court  of  Appeal  held  that  the  plaintiff 
was  solely  responsible  for  the  collision  between  her  car  and  the 
defendant’s  car  since  she  attempted  to  assert  her  right  to  make  a 
left-hand  turn  at  an  intersection  as  a dominant  right  and  did  not 
give  way  in  favour  of  the  defendant’s  oncoming  vehicle  which  was 
proceeding  straight  across  the  intersection. 

An  appeal  by  the  defendant  from  the  judgment  of  Rose  C.J. 
H.C.  whereby  the  plaintiff  recovered  from  the  defendant  one- 
third  of  the  damages  resulting  from  an  automobile  collision  and 
her  costs  of  the  action. 

May  6th,  1938.  The  appeal  was  heard  by  Middleton^  Fisher 
and  Henderson  JJ.A. 

G.  A.  DreWy  K.C.,  and  S.  E.  Fennell,  for  the  defendant,  appel- 
lant, contended  that  the  accident  was  caused  solely  by  the 
negligence  of  the  plaintiff  in  violating  sec.  39  of  The  Highway 
Traffic  Act,  R.S.O.  1937,  ch.  288,  by  cutting  the  corner  and 
making  a left-hand  turn  in  the  face  of  oncoming  traffic  without 
giving  the  proper  signal.  The  defendant  was  proceeding  slowly 
and  carefully  and  was  entitled  to  assume  that  the  plaintiff 
would  obey  the  law.  Reference  to  Swadling  v.  Cooper,  [1931] 
A.C.  1,  at  p.  9;  McQuillen  et  al.  v.  White  et  al.,  [1937]  O.W.N. 
571,  at  p.  573. 

J.  L.  Wilson,  K.C.,  for  the  plaintiff,  respondent,  argued  that 
on  the  evidence  the  plaintiff  was  not  negligent.  She  had  waited 
for  some  t'me  before  making  her  left-hand  turn  and  when  she 
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finally  started  to  do  so  her  intention  was  perfectly  clear  to 
the  oncoming  traffic.  The  accident  was  caused  by  the  failure 
of  the  defendant  to  see  her  car,  due  to  the  fact  that  he  was 
passing  traffic  on  the  wrong  side  and  at  an  im^moderate  rate 
of  speed.  Reference  to  Johnston  v.  Seagram  (1930),  38  O.W.N. 
64. 

Cur.  adv.  vult. 

May  17th,  1938.  Middleton  J.A.: — An  appeal  by  the  defen- 
dant from  the  judgment  of  Rose  C.J.H.C.  pronounced  on  the 
23rd  February,  1938,  whereby  he  determined  that  the  plaintiff 
Muffitt  do  recover  one-third  of  the  damages  resulting  from  an 
automobile  collision  together  with  her  costs  of  the  action. 

After  very  careful  consideration,  I am  unable  to  agree  with 
the  findings  of  the  learned  trial  Judge.  I have  read  the  judg- 
ment prepared  by  my  brother  Fisher  and  find  myself  in  general 
accord  therewith,  but  out  of  respect  to  the  learned  Chief  Justice 
I desire  to  express  the  reasons  for  this  difference  of  opinion 
very  shortly. 

The  plaintiff  was  travelling  easterly  upon  St.  Clair  Avenue 
just  west  of  Dufferin  Street.  At  the  intersection,  finding  the 
traffic  lights  against  her,  she  stopped.  The  defendant  and  others 
were,  at  the  same  time,  travelling  westerly  on  the  same  street, 
St.  Clair  Avenue,  just  east  of  Dufferin  Street  and  they  were 
stopped  by  the  traffic  signals. 

When  the  light  changed,  permitting  these  cars  to  move, 
the  east  and  west  traffic  was  entitled  to  proceed,  and  did  so. 
The  plaintiff  had  then  the  right  to  make  a left-hand  turn  and 
proceed  up  Dufferin  Street.  But  her  right  to  do  so  was  a 
servient  right  and  was  subject  to  the  right  of  the  west-bound 
traffic  to  proceed  along  St.  Clair  Avenue.  Instead  of  recognizing 
this,  she  attempted  to  assert  her  right  as  a dominant  right  and, 
naturally,  came  to  grief.  The  learned  Chief  Justice  did  not,  in 
my  view,  give  due  effect  to  the  provisions  of  The  Highway  Traffic 
Act,  R.S.O.  1937,  ch.  288,  governing  the  situation  here  existing. 
She  was  alone  responsible  for  the  whole  unfortunate  occurrence. 

The  appeal  should  be  allowed  and  the  action  dismissed  with 
costs,  if  asked. 

Fisher  J.A.  : — This  is  an  appeal  from  the  judgment  of 
Rose  C.J.H.C.,  in  an  action  arising  out  of  a collision  between 
two  motor  cars  at  the  corner  of  St.  Clair  Avenue  and  Dufferin 
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Street,  Toronto.  The  learned  Judge  found  that  there  was  com- 
bined and  concurrent  negligence  on  the  part  of  both  parties 
and  that  two-thirds  of  the  blame  was  that  of  the  plaintiff  driver 
and  one-third  that  of  the  defendant.  The  collision  took  place 
in  the  early  afternoon  of  December  25th,  1936,  in  the  intersection 
of  St.  Clair  Avenue  and  Dufferin  Street.  St.  Clair  Avenue  runs 
east  and  west  and  from  curb  to  curb  is  69  feet  wide.  Dufferin 
Street  runs  north  and  south  and  from  curb  to  curb  is  24  feet 
wide.  Upon  St.  Clair  Avenue  there  is  a double  line  of  railway 
tracks.  There  is  a stop  sign  on  the  south  side  of  St.  Clair 
Avenue  a short  distance  west  of  Dufferin  Street,  and  a stop  sign 
on  the  north  side  of  St.  Clair  a short  distance  east  of  Dufferin 
Street.  There  are  in  addition  to  these  stop  signs  signal  traffic 
lights  on  the  north  side  of  St.  Clair  Avenue  and  west  of 
Dufferin  Street;  on  the  west  side  of  Dufferin  Street  north  of 
St.  Clair  Avenue,  and  on  the  south  side  of  St.  Clair  Avenue  east 
of  Dufferin  Street. 

The  plaintiff  Louise  Muffitt  was  driving  her  car  easterly  on 
the  south  side  of  St.  Clair  Avenue  and  came  to  a stop  before 
entering  Dufferin  Street.  The  defendant  was  driving  his  car  in 
a westerly  direction  on  the  north  side  of  St.  Clair  Avenue  and 
close  to  the  northerly  curb.  Two  other  cars  were  travelling 
in  the  same  direction  as  the  defendant.  The  one  next  to  the 
defendant’s  car  on  the  left  was  a very  short  distance  ahead  of 
the  defendant’s  car,  and  the  other  car  to  the  south  was  upon 
the  street  car  tracks,  and  it  was  a short  distance  ahead  of  the 
car  on  his  right.  The  signal  light  at  the  north-west  corner  of 
St.  Clair  Avenue  and  Dufferin  Street  was  red  as  the  defendant 
was  approaching  Dufferin  Street,  and,  just  before  he  arrived  at 
the  entrance  to  Dufferin  Street,  the  light  changed  to  green, 
when  the  defendant  and  the  two  cars  on  his  left  proceeded  across 
the  intersection.  The  second  car  to  the  south  of  the  defendant’s 
car  succeeded  in  crossing  the  intersection,  but  the  car  next  to 
the  defendant’s  car  did  not  get  across  and  was  stopped  suddenly 
to  avoid  the  plaintiff’s  car.  The  defendant’s  car  continued  and 
came  in  contact  with  the  plaintiff’s  car  which  was  proceeding  in 
a northerly  direction  and  in  front  of  the  west-bound  traffic. 

Our  next  inquiry  is,  what  did  the  plaintiff  do  after  she  stopped 
at  the  stop  sign  on  the  south  side  of  St.  Clair  Avenue  and 
west  of  Dufferin  Street?  The  facts  are,  that  when  the  signal 
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lights  changed  for  her,  she  started  up  her  car,  and  on  entering 
the  intersection,  turned  it  slightly  to  the  left  in  Dufferin  Street 
and  without  making  a round  turn  proceeded  diagonally  or  in  a 
north-easterly  direction  for  the  purpose  of  going  north  on  Duf- 
ferin Street.  At  that  time  she  swore  to  the  following : 

Page  33:  “The  cars  were  on  the  north-east  corner.  They 

hesitated,  so  I took  that  as  an  indication  that  I might  have  the 
right  of  way,  so  I proceeded  across  the  car  tracks,  and  just  as  I 
was  almost  over  the  car  tracks,  my  attention  was  called  by  my 
niece  in  the  rear  seat — she  called  ‘a  car’,  and  my  sister  screamed, 
and  I looked,  and  I could  see  a car  coming  from  the  east  along 
by  the  kerb.” 

Page  36,  line  26:  “When  you  had  passed  these  two  standing 

cars,  you  looked  to  the  right  then  and  you  saw  the  Fleming 
car;  is  that  correct  or  not?  A.  Well,  hardly  passed  them  I 
couldn’t  have  been,  because  where  the  accident  took  place — ” 

Page  37,  line  29:  “What  did  you  do  immediately  after  the 

screaming  in  the  rear  seat?  A.  I just  looked  up  and  saw  the  car, 
and  then  I immediately  turned  to  the  left  to  get  away.” 

Page  38,  line  6;  His  Lordship:  “Why  didn’t  you  stay  where 
you  were?  A.  Well,  I would  have  been — 

“Q.  Why  didn’t  you  stop?  A.  I would  have  stopped  right  in 
his  tracks  if  I did,  right  where  he  was  coming  through  the  inter- 
section. 

“Q.  Oh,  no;  he  was  up  by  the  kerb,  you  see. 

“A.  Yes,  but  he  was  coming  so  fast. 

“Q.  I know,  but  you  were  not  close  to  the  kerb,  you  were  in 
front  of  the  standing  car.” 

His  Lordship:  “What  do  you  say?  A.  Where  he  came 
through  the  intersection.  He  passed  the  standing  cars  by  the 
kerb. 

“Q.  I can’t  see  that.  If  the  front  of  your  car  when  you  saw 
the  defendant’s  car  was  in  front  of  the  standing  car,  then  I do 
not  see  how  the  defendant  could  have  struck  you  if  you  had  stop- 
ped and  stayed  where  you  were. 

“A.  Well,  but  I was — it  wasn^t  for  me  to  stop/^ 

The  foregoing  is  I think  a fair  statement  of  the  facts  up  to 
the  time  of  the  impact. 

The  learned  trial  Judge  in  his  reasons  stated  that  the  plaintiff 
driver,  “gave  no  thought  to  cars,  other  than  those  that  she 


362 


Ontario  Reports. 


[1938] 


saw,  which  might  be  a source  of  danger.  Moreover,  on  her 
niece’s  evidence,  the  defendant’s  car  was  visible  when  Miss  Muf- 
ti tt’s  car  was  no  farther  north  than  the  west-bound  line  of 
rails.  If  Miss  MufRtt  had  looked  at  that  point  to  see  what,  if 
anything,  was  coming  west  near  the  north  kerb  of  St.  Clair 
Avenue  she  would  have  seen  the  defendant’s  car  and  would  have 
had  ample  time  to  avoid  it.  So,  to  repeat,  upon  her  evidence, 
taken  with  the  evidence  of  her  niece,  I think  there  is  no  doubt 
about  her  negligence.” 

Further  on  in  the  learned  Judge’s  reasons  he  stated: 

“She  (the  plaintiff)  had  a perfect  right  to  cross  the  stream 
of  west-bound  traffic,  and  the  stream  of  west-bound  traffic  had 
a perfect  right  to  cross  Dufferin  Street,  but  she  ought  to  have 
realized  that  the  natural  thing  for  the  west-bound  traffic  to  do, 
in  the  absence  of  something  to  indicate  danger,  was  to  proceed 
to  cross  Dufferin  Street,  and  she  ought  to  have  exercised  care 
which  she  did  not  exercise.  She  ought  not  to  have  assumed 
that  because  she  could  cross  in  front  of  the  cars  which  she 
saw  she  could  also  cross  in  front  of  whatever  moving  cars 
there  might  be  in  St.  Clair  Avenue  north  of  those  cars  which 
she  saw.” 

The  learned  Judge  in  dealing  with  the  defendant’s  alleged 
negligence  and  referring  to  his  proceeding  to  cross  the  inter- 
section said : 

“There  is  no  real  reason  that  I know  of  for  saying  that  he 
(the  defendant)  intended  to  do  more  than  run  along  beside  that 
other  car  (that  is  the  car  immediately  to  his  left).  Therefore 
the  statutory  negligence  cannot  be  found  against  the  defendant, 
but  that  does  not  dispose  of  the  case  against  him. 

“He  knew  or  ought  to  have  known  that  it  was  the  right  of 
persons  in  St.  Clair  Avenue  approaching  from  the  west  to  cross 
the  west-bound  stream  of  traffic  for  the  purpose  of  going  north 
in  Dufferin  Street,  and  I do  not  think  that  he  was  justified,  simply 
because  the  other  cars  were  proceeding,  to  assume  that  there 
was  no  one  endeavouring  to  cross  that  main  stream  of  west- 
bound traffic.” 

And  the  learned  trial  Judge  in  his  reasons  also  said  of  the 
plaintiff : 

“She  seems  not  to  have  given  any  signal,  and  she  seems  not 
to  have  placed  her  car  before  the  turn  as  near  the  middle  of  the 
road  as  was  practicable.” 
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The  plaintiff  swore  that  the  second  car  to  the  left  of  the  de- 
fendant’s car  and  which  was  on  the  street  railway  track,  had 
not  crossed  the  intersection  before  or  just  as  the  plaintiff  had 
reached  that  point.  The  trial  Judge  found  that  it  had  passed 
and  the  other  one  had  not. 

I am,  with  the  greatest  respect,  unable  to  agree  with  the 
conclusion  of  the  learned  trial  Judge  as  to  his  finding  negligence 
on  the  part  of  the  defendant.  I am  in  entire  agreement  with 
the  learned  trial  Judge’s  finding  of  fact  throughout.  My  con- 
clusions are  based  almost  entirely  on  the  plaintiff  Louise  Muf- 
fitt’s  own  evidence.  If  there  is  one  place  more  than  almost 
any  other,  where  a persQn  driving  a motor  vehicle  is  called  upon 
to  exercise  the  greatest  care,  it  is  upon  entering  and  then  cross- 
ing at  right-angles  a busy  intersection,  as  this  one  was,  and 
especially  in  front  of  clearly  approaching  through  traffic.  It  was 
the  plaintiff’s  duty  before  and  in  making  a left-hand  turn  to 
first  ascertain  that  she  could  make  it  in  safety  and  to  observe  the 
provisions  of  sec.  39(1)  (c,  d and  e)  of  The  Highway  Traffic  Act, 
R.S.O.  1937,  ch.  288,  and  this,  I find,  she  did  not  do.  While 
the  plaintiff,  when  the  signal  lights  turned  to  green,  had  the 
right  to  make  a turn  to  her  left  and  then  proceed  north,  she 
knew  at  that  same  moment  that  the  signal  lights  had  changed 
for  the  defendant  and  he  had  the  right  to  proceed  westerly  with 
the  main  through  traffic  that  was  there  and  ready  to  move  the 
moment  the  lights  changed.  When  the  plaintiff’s  car  was  upon 
the  east-bound  street  railway  tracks  she  had  a full  view  of  at 
least  two  cars  standing  and  waiting  to  start  and  before  she 
got  in  front  of  these  two  cars  the  one  next  to  her  had,  as 
found  by  the  trial  Judge,  crossed  the  intersection  and  the 
other  car  had  started  but  stopped  to  avoid  the  plaintiff’s  car,  and 
in  face  of  this  stream  of  west-bound  traffic,  and  particularly 
of  these  two  cars,  and  also  the  incidental  danger  of  being  caught 
in  the  traffic,  the  bounden  duty  of  the  plaintiff  was  to  have 
stopped  her  car.  It  was,  in  my  opinion,  the  grossest  kind  of 
negligence  for  the  plaintiff,  after  the  car  next  to  her  had 
succeeded  in  crossing  the  intersection  immediately  in  front  of 
her,  to  have  persisted  in  going  north  when  the  car  immediately 
north  of  that  one,  and  the  defendant’s  car,  were  in  full  view  and 
had  a right  to  proceed  westerly. 

The  answer  made  by  the  plaintiff  that  “it  wasn’t  for  me  to 
stop”,  when  questioned  by  the  learned  trial  Judge,  is,  in  my 
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view,  conclusive  evidence  that  she  was  not  exercising  care  and 
was  persisting  in  continuing  and  driving  her  car  into  the  path  of 
west-bound  traffic. 

The  object  of  the  signal  lights  system  is  for  the  regulation 
and  prevention  of  collisions  in  intersections,  and  also  to  prevent 
unnecessary  delays  to  oncoming  traffic. 

I am  strongly  opposed  to  any  finding  that  the  defendant  had 
not,  on  the  signal  light  changing  to  green  as  he  was  just  about 
to  enter  the  intersection,  the  right  to  cross  and  that  it  was  his 
duty  in  crossing  to  proceed  at  such  a pace  so  as  to  enable  him  to 
avoid  coming  into  contact  with  the  plaintiff’s  motor  vehicle 
crossing  at  right-angles  in  front  of  this  through  traffic.  This, 
of  course,  does  not  mean  that  if  the  defendant  had  noticed  the 
plaintiff’s  car  in  time  it  was  not  his  duty  to  take  all  reasonably 
possible  steps  to  avoid  coming  into  collision  with  it  even  if  the 
plaintiff  was  driving  negligently. 

The  evidence  establishes  that  the  plaintiff,  in  addition  to 
her  negligence  in  insisting  on  proceeding  northerly  into  the 
intersection  in  face  of  this  oncoming  traffic,  had,  as  I have 
indicated,  violated  sec.  39(1)  (c,  d and  e)  of  The  Highway 
Traffic  Act. 

For  these  reasons  my  conclusion  is,  that  the  sole  and  proxi- 
mate cause  of  the  accident  was  the  plaintiff  Louise  Muffitt’s 

own  negligence. 

I would  allow  the  appeal  with  costs  and  dismiss  the  action 
with  costs  and  direct  that  the  defendant  is  entitled  to  judgment 
for  $152.60,  the  amount  of  his  counterclaim. 

Henderson  J.A.  agreed  with  Fisher  J.A. 


Appeal  allowed  with  costs. 
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Negligence — Statutory  negligence — Owner  of  cattle  permitting  same  to 
run  at  large  on  highway — Collision  between  plaintiff’s  truck  and 
defendant’s  cow  on  highway — Breach  of  statutory  duty  by  defen- 
dant— The  Highway  Improvement  Act,  R.S.O.  1937,  ch.  56,  sec.  74(3). 

The  plaintiff  brought  this  action  to  recover  compensation  for  damage 
to  its  motor  truck  and  the  defendant  counterclaimed  for  damages 
for  the  destruction  of  one  of  his  cattle.  The  defendant’s  cattle  were 
straying  on  the  King’s  Highway  at  about  four  o’clock  in  the  morning 
and  the  driver  of  the  plaintiff’s  truck  observed  the  cattle  when  he 
was  some  200  feet  away  from  them  and  he  slackened  his  speed.  The 
bulk  of  the  herd  of  cattle  moved  to  the  right-hand  side  of  the  truck 
and  the  driver’s  attention  was  concentrated  on  that  side  of  the  road 
when  one  of  the  cattle  suddenly  jumped  from  the  left-hand  side 
in  front  of  the  truck  and  was  struck  by  the  plaintiff’s  truck  and  after- 
wards killed  by  another  truck  passing  in  the  opposite  direction.  As 
a result  of  the  impact  the  plaintiff’s  truck  was  severely  damaged. 

Held,  by  the  Court  of  Appeal,  Fisher  J.A.  dissenting,  reversing  the 
judgment  of  the  Division  Court  Judge,  that  the  plaintiff  was  entitled 
to  judgment  for  the  amount  of  the  damage  to  the  truck  and  that  the 
defendant’s  counterclaim  should  be  dismissed. 

Per  the  majority  of  the  Court:  The  evidence  was  insufficient  to  prove 

negligence  on  the  part  of  the  defendant  but,  by  virtue  of  sec.  74(3) 
of  The  Highway  Improvement  Act,  R.S.O.  1937,  ch.  56,  it  is  an  offence 
for  an  owner  of  cattle  to  suffer  or  permit  his  cattle  to  run  at  large 
within  the  limits  of  the  King’s  Highway.  The  effect  of  this  section 
is  to  prohibit  the  owner  of  cattle  from  suffering  or  permitting  them 
to  run  at  large  on  the  King’s  Highway,  and  the  failure  of  the  defen- 
dant to  observe  the  statutory  prohibition  founds  an  action  of  negli- 
gence for  breach  of  the  absolute  duty  imposed  by  the  statute:  Loch- 
gelly  Iron  and  Coal  Co.  Ltd.  v.  M’Mullan,  [1934]  A.C.  1,  applied. 
Although  sec.  74(3)  prescribes  a penalty  for  breach  of  the  duty 
created,  it  also  creates  a cause  of  action  in  favour  of  those  who  are 
travelling  on  the  highway  and  suffer  damage  as  the  result  of  the 
failure  of  a person  to  observe  the  duty  created  by  the  statute:  Irvine 
V.  Metropolitan  Transport  Co.,  [1933]  O.R.  823,  followed. 

Per  Fisher  J.A.  (dissenting): — There  was  no  evidence  before  the 
Court  upon  which  it  was  possible  to  find  that  the  defendant  suffered 
or  permitted  his  cattle  to  be  at  large  upon  the  highway.  The  defen- 
dant on  the  evening  before  the  accident  had  put  his  cattle  in  his 
field  and  had  hooked  the  gate  after  the  cattle  were  put  in  and  had 
placed  a chain  around  the  gate  and  the  post.  The  only  possible  and 
fair  inference  is  that  some  person  had,  during  the  night,  opened 
the  gate  and  left  it  open,  and  thus  allowed  the  cattle  to  escane  onto 
the  highway.  Therefore,  upon  the  facts,  sec.  74(3)  of  The  Highway 
Improvement  Act  has  no  application. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Acting 
Judge  McBride,  sitting  in  the  Ninth  Division  Court  of  the 
County  of  Wentworth,  whereby  the  claim  of  the  plaintiff  and 
the  counterclaim  of  the  defendant  were  dismissed. 

April  20th,  1938.  The  appeal  was  heard  by  Middleton, 
Masten  and  Fisher  JJ.A. 

J.  F.  McGarry,  for  the  plaintiff,  appellant. 

M.  J.  Murphy,  for  the  defendant,  respondent. 
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May  17th,  1938.  Middleton  J.A.: — I have  had  the  privilege 
of  reading  the  judgment  of  my  brother  Masten  and  entirely 
agree  with  the  conclusions  at  which  he  has  arrived. 

I think  the  case  is  covered  by  the  decision  of  the  Supreme 
Court  in  Hall  v.  The  Toronto,  Guelph  Express  Co.  and  Hatch, 
[1929]  S.C.R.  92. 

Masten  J.A.: — This  is  an  appeal  from  the  judgment  of 
Acting  Judge  McBride,  sitting  in  the  Ninth  Division  Court 
of  the  County  of  Wentworth,  dated  8th  February,  1938,  whereby 
he  dismissed  the  plaintiff’s  claim  and  the  defendant’s  counter- 
claim. 

The  plaintiff’s  claim  is  for  injury  to  its  motor  and  the  defen- 
dant’s counterclaim  is  for  the  killing  of  one  of  his  cattle.  The 
defendant’s  cattle  were  straying  on  the  highway  at  about  4 
a.m.  on  November  25th,  1937.  The  plaintiff’s  driver  observed  the 
cattle  when  he  was  some  200  feet  away  from  them,  whereupon 
he  slackened  his  speed.  The  bulk  of  the  herd  moved  to  the 
driver’s  right-hand  side  of  the  road  and  his  attention  was  con- 
centrated on  that  side  of  the  road,  when  one  of  the  cattle 
suddenly  jumped  from  the  left-hand  side  in  front  of  his  truck  and 
was  struck  and  afterwards  killed  by  a truck  passing  in  the 
opposite  direction.  The  result  was  considerable  damage  to 
the  plaintiff’s  truck,  the  extent  of  the  damage  not  being  in 
controversy.  The  question  is  as  to  the  liability  of  the  defendant 
in  consequence  of  his  cattle  being  at  large  on  the  highway. 

It  may  be  conceded  that  at  common  law  the  evidence  is 
insufficient  to  prove  negligence  on  the  part  of  the  defendant.  By 
sec.  73(3),  ch.  54  of  The  Highway  Improvement  Act,  1927,  now 
sec.  74(3),  ch.  56  of  the  Revised  Statutes  of  Ontario,  1937: 

“(3)  Every  person  who  being  the  owner  of  horses,  cattle, 
swine  or  sheep,  suffers  or  permits  the  same  or  any  of  them  to 
run  at  large  within  the  limits  of  the  King’s  Highway,  shall  be 
guilty  of  an  offence  and  shall  incur  a penalty  not  exceeding, 
for  every  horse  found  at  large  upon  the  highway,  $5;  for  every 
head  of  cattle  found  at  large  upon  the  highway,  not  more  than 
$3;  and  for  every  hog,  sheep  or  goat  found  at  large  upon  the 
highway,  not  more  than  $1.” 

I am  of  the  opinion  that  the  effect  of  the  above  section  is 
to  prohibit  the  owner  of  cattle  from  suffering  or  permitting  them 
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to  run  at  large  on  the  King’s  Highway  and  that  making  it  an 
offence  involves  a prohibition. 

If  I am  right  in  that  view  then  the  failure  to  fulfil  the  duty 
so  imposed  on  the  defendant  founds  an  action  of  negligence 
for  breach  of  the  absolute  duty  imposed  by  the  statute.  Such 
an  action  differs  from  negligence  at  common  law  in  that  the 
jury  or  the  Court  cannot  (as  they  do  at  common  law)  prescribe 
and  fix  the  standard  of  duty  owed  by  the  defendant,  because 
that  duty  is  peremptorily  fixed  by  the  statute.  All  that  re- 
mains in  such  a case  for  the  Court  or  a jury  to  do  is  to  deter- 
mine, (1)  whether  the  defendant  has  failed  to  observe  the  duty 
imposed  on  him  by  the  statute;  (2)  whether  such  failure  was 
the  direct  cause  of  the  injury  of  which  the  plaintiff  complains; 
and  (3)  the  damages  which  the  plaintiff  is  entitled  to  recover: 
Lochgelly  Iron  and  Coal  Co.  Ltd.  v.  WMullan,  [1934]  A.C.  1, 
and  the  note  in  50  Law  Quarterly  Review  at  p.  155. 

In  reaching  the  conclusion  that  subsec.  3 renders  the  defen- 
dant liable  in  the  present  case,  I have  not  overlooked  the  fact 
that  the  subsection  prescribes  a penalty  for  breach  of  the  duty 
imposed,  but  I am  of  the  view  that  it  also  creates  a cause  of 
action  in  favour  of  a particular  class  of  persons,  namely,  those 
who  are  travelling  on  the  highway  and  suffer  damage  from 
breach  of  the  statute,  and  my  reasons  are  the  same  as  those 
which  were  stated  in  the  case  of  Irvine  v.  Metropolitan  Transport 
Co.,  [1933]  O.R.  823,  at  p.  833,  namely,  (1)  that  the  legisla- 
tion is  for  the  protection  of  one  particular  class  of  the  com- 
munity; (2)  that  the  penalty  is  not  payable  to  the  party  injured; 
(3)  that  a penalty  of  $5.00  would  be  wholly  inadequate  com- 
pensation for  the  damages  suffered.  I think  this  question  is 
covered  by  the  decision  in  Irvine  v.  Metropolitan  Transport  Co. 
{supra)  and  that  we  are  bound  by  the  decision  of  the  Court  in 
that  case. 

For  these  reasons  I would  allow  the  appeal  with  costs  here 
and  below  and  direct  judgment  to  be  entered  in  favour  of  the 
plaintiff  for  the  amount  claimed  and  dismiss  the  defendant’s 
counterclaim. 

Fisher  J.A.  (dissenting) : — Appeal  by  plaintiff  from  the 
judgment  of  His  Honour  Acting  Judge  McBride,  presiding  in  the 
Ninth  Division  Court,  Wentworth. 
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This  is  an  action  for  damages  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant  in  allowing  his  cattle  to 
stray  at  large  upon  a public  highway.  The  learned  Judge  found 
on  the  evidence  that  he  did  not,  and  dismissed  the  plaintiffs 
action  and  the  defendant’s  counterclaim. 

Shortly,  the  facts  are,  that  the  driver  of  the  plaintiffs  truck 
at  about  4 a.m.  on  November  25th,  1937,  ran  into  a herd  of 
cattle  on  the  highway,  which  he  observed  about  200  feet  ahead 
of  him;  that  before  he  reached  the  herd  he  slackened  his  speed, 
but  one  of  the  cattle,  suddenly,  in  some  way,  got  in  front  of 
the  truck  and  was  struck,  and  afterwards  killed  by  a truck 
passing  in  an  opposite  direction;  that  the  result  of  the  impact 
between  the  plaintiff’s  truck  and  the  cow  caused  considerable 
damage  to  the  truck,  and  this  action  is  for  the  damage  suffered 
to  the  truck. 

A highway  officer  (Barker)  arrived  about  15  minutes  after 
the  accident  and  notified  the  defendant,  who  was  at  that  time 
asleep  in  his  house,  of  the  accident.  The  evidence  for  the 
defence  is  that  the  defendant,  the  night  before,  put  his  herd 
of  cattle  in  the  field  at  about  6 p.m.,  and  was  assisted  by  two 
other  men.  The  defendant  and  these  two  men  all  swore  that 
the  defendant  hooked  the  gate  after  the  cattle  were  put  in  and 
had  also  put  a chain  around  the  gate  and  the  post.  This  evi- 
dence is  not  contradicted.  The  defendant  and  these  witnesses 
also  swore  that  it  would  not  be  possible  for  this  gate  to  be  open 
without  someone  doing  it,  and  the  only  possible  and  fair  infer- 
ence is  that  some  person  had,  during  the  night,  opened  the 
gate  and  left  it  open,  and  that  it  was  through  this  gate  the 
cattle  escaped  onto  the  highway. 

There  is  no  evidence  upon  which  it  is  possible  to  find  that 
the  defendant  suffered  or  permitted  his  cattle  to  be  at  large 
upon  the  highway,  and  upon  the  facts  in  this  case  sec.  74(3), 
ch.  56  of  The  Highway  Improvement  Act,  1937,  has  no  applica- 
tion. McMillan  v.  Wallace  (1929),  64  O.L.R.  4 and  Patterson  v. 
Fanning  (1901),  2 O.L.R.  462,  have  no  application  to  the  evi- 
dence disclosed  in  this  action. 

I would  dismiss  the  appeal  with  costs. 

Appeal  allowed  with  costs,  Fisher  J.A.  dissenting. 
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Re  Knowles* 

Wills— Allocations  for  advice — Originating  notices — Res  judicata — 
Questions  raised  as  to  validity  of  bequest  of  residue — Order  made 
on  a previous  application — Question  as  to  validity  of  bequest  of 
residue  could  have  been  raised  on  previous  application — Rule 
against  perpetuities — Charitable  trusts. 

The  testator  by  his  will  bequeathed  the  residue  of  his  estate  to  the 
Town  of  Dundas  in  trust  for  the  purpose  of  providing  “for  the 
permanent  paving  and  beautifying  of  Sydenham  Street  in  the  Town 
of  Dundas  from  King  Street  to  Melville  Street”  and  “to  expend  the 
balance  of  the  income  from  the  trust  fund  upon  the  beautification 
of  a property  known  as  ‘Webster  Falls’  owned  by  the  Town  of 
Dundas  and  situate  about  one  mile  outside  its  limits.” 

On  the  present  application,  made  under  Rule  600,  the  next-of-kin  of 
the  testator  contended  that  the  foregoing  trusts  were  invalid  since 
they  were  not  charitable  and  were  in  perpetuity. 

On  a previous  application  made  in  1933  by  the  executors  of  the  estate, 
on  which  the  next-of-kin  v/ere  represented,  the  Court  was  asked  for 
advice  and  directions  concerning  a number  of  questions  arising  out 
of  the  will  of  the  testator."  On  this  previous  application  the  question 
was  in  form  raised  as  to  who  became  entitled  to  the  residue  of  the 
estate  and  the  formal  order  made  on  the  previous  application 
declared  that  the  municipal  corporation  of  the  Town  of  Dundas  was 
entitled  to  the  residue.  On  this  previous  application  the  invalidity 
of  the  gift  to  the  Town  of  Dundas  on  the  ground  that  it  created  a 
perpetuity  was  not  argued  or  in  any  way  discussed  before  the  Court. 
The  real  question  which  engaged  the  attention  of  counsel  and  of 
the  Court  on  the  previous  application  was  whether  certain  income 
from  a portion  of  the  estate  fell  into  the  residue,  but  the  originating 
notice  propounded  the  question  whether  the  Town  of  Dundas  was 
entitled  to  the  residue  and  the  formal  order  specifically  answered 
that  question  in  favour  of  the  Town  of  Dundas. 

Held,  by  the  Court  of  Appeal,  affirming  the  order  of  Hogg  J.,  that  the 
question  as  to  validity  of  the  trusts  upon  which  the  Town  of  Dundas 
holds  the  estate  was  res  judicata  by  virtue  of  the  previous  order  of 
the  Court.  The  question  as  to  the  application  of  the  rule  against 
perpetuities  might  have  been  raised  and  should  have  been  raised  by 
the  next-of-kin  when  the  prior  application  was  considered,  and  the 
next-of-kin  are  now  estopped  from  raising  any  question  as  to  the 
validity  of  the  bequest  to  the  Town  of  Dundas:  Hoy  stead  v.  Com- 
missioner of  Taxation,  [1926]  A.C.  155;  Foster  v.  Reaume  (1926),  60 
O.L.R.  63;  Toronto  General  Trusts  Corpn.  v.  Hogg,  [1932]  O.R.  641, 
applied.  Moreover,  apart  from  the  question  of  res  judicata  the 
bequest  to  the  Town  of  Dundas  is  a valid  charitable  trust,  being 
for  a purpose  beneficial  to  the  community. 

A motion  by  Hazel  Craig  Leggat  for  an  order  determining 
whether  certain  trusts  created  by  the  will  of  William  Edward 
Sheridan  Knowles,  deceased,  are  valid. 

The  motion  was  heard  by  Hogg  J.  in  Weekly  Court  at  Toronto. 
D’Arcy  Lee,  for  the  executors. 

J.  R,  Cartwright,  K.C.,  A.  L.  Shaver  and  W.  Bchreiber,  for 
Hazel  Craig  Leggat. 

G.  W.  Mason,  K.C.,  and  J.  E.  Robinson,  for  the  Town  of 
Dundas. 


24— [1938]  O.R.  a. 


370 


Ontario  Reports. 


[1938] 


J.  E.  Day,  K.C.,  for  the  Public  Trustee. 

H.  W.  A.  Foster,  K.C.,  for  the  102nd  Wentworth  Field 
Battery,  Royal  Canadian  Artillery. 

November  12th,  1937.  Hogg  J.: — This  is  an  application  on 
behalf  of  Mrs.  Hazel  C.  Leggat  by  way  of  originating  motion, 
in  which  the  Court  is  asked  to  determine  whether  certain  trusts 
declared  by  the  will  of  William  Edward  Sheridan  Knowles,  late 
of  the  Town  of  Dundas,  in  the  County  of  Wentworth,  deceased, 
and  the  codicils  thereto,  are  valid  or  illegal. 

Mr.  Knowles  died  on  the  27th  August,  1931,  and  probate  of 
his  will  and  the  codicils  thereto,  was  granted  to  The  Toronto 
General  Trusts  Corporation  on  the  9th  January,  1932.  Mrs. 
Leggat  is  the  daughter  of  the  deceased  and  his  sole  next-of-kin 
and  heiress  at  law. 

On  the  18th  January,  1933;  the  executor  and  trustee  of  the 
said  will  applied  to  the  Court  for  the  determination  of  a number 
of  questions  which  arose  in  the  administration  of  the  estate 
under  the  will  and  codicils,  and,  on  the  22nd  February,  1933, 
Sedge  wick  J.  made  an  order  determining  certain  of  those  ques- 
tions. Upon  the  argument  on  the  motion  before  Sedgewick  J. 
the  present  applicant,  Mrs.  Leggat,  was  represented  by  counsel. 

The  will  and  codicils  mention  a number  of  annuitants  and 
legatees  who  were  to  receive  certain  income  from  the  estate  of 
the  deceased.  The  8th  and  9th  paragraphs  of  the  order  of 
Sedgewick  J.  read  as  follows: 

“8.  This  Court  doth  further  declare  that  upon  the  death 
of  each  of  the  said  annuitants  or  legatees  the  revenue  of  such 
deceased  annuitant  or  legatee  is  bequeathed  to  and  is  payable 
to  the  Municipal  Corporation  of  the  Town  of  Dundas  so  that 
on  the  death  of  all  the  said  annuitants  or  legatees  the  Town  of 
Dundas  will  receive  the  whole  revenue  from  the  said  estate, 
and  doth  order  and  adjudge  the  same  accordingly. 

“9.  This  Court  doth  further  declare  that  the  Town  of 
Dundas  is  entitled  to  the  net  corpus  of  the  estate  of  the  deceased 
after  the  death  of  Elizabeth  Ann  Wade  upon  the  trusts  set  out 
in  the  said  will  and  codicils,  and  doth  order  and  adjudge  the 
same  accordingly.” 

Elizabeth  Ann  Wade,  referred  to  in  the  ninth  paragraph  of 
the  said  order  died  on  the  29th  March,  1936.  In  the  reasons 
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of  Sedgewick  J.  for  the  order  made  by  him,  he  said,  referring 
to  the  present  applicant,  Mrs.  Hazel  C.  Leggat: 

“On  behalf  of  Mrs.  Leggat  a claim  is  made  that  by  reason 
of  Ethel  Phillips  being  cut  out  of  any  interest  in  income,  the 
will  does  not  reach  the  income  which  Ethel  Phillips  would  have 
been  receiving  and  that  there  is  therefore  an  intestacy.” 

There  is  no  further  reference,  either  in  the  order  or  the 
reasons  for  the  same  of  Sedgewick  J.  in  respect  to  any  further 
or  other  interest  which  Mrs.  Leggat  might  have  under  her 
father’s  will. 

The  questions  for  determination  on  this  application  as  set 
out  in  the  notice  of  motion  are  whether  the  gift  of  funds  by 
the  testator  to  be  held  upon  the  several  trusts  hereafter  men- 
tioned for  the  benefit  of  the  Town  of  Dundas,  set  out  at  length 
in  his  will  and  codicils,  are  valid  or  not. 

The  purposes  of  the  trusts  are  in  brief : 

(1)  The  paving  and  beautifying  of  Sydenham  Street  from 
King  Street  to  Melville  Street; 

(2)  The  beautification  of  the  property  owned  by  the  Town 
of  Dundas  and  formerly  known  as  the  “Webster  Falls”  property. 

A gift  of  $500.00  payable  annually  by  the  trustees  of  the  will 
to  the  77th  Regiment  (Wentworth  Regiment)  is  not  called  into 
question  by  the  parties  to  this  motion.  The  assets  of  the 
Wentworth  Regiment  have  been  transferred  and  assigned  to 
the  102nd  Wentworth  Field  Battery,  R.C.A.  This  annuity  was 
declared  by  the  order  of  Sedgewick  J.  to  be  a first  charge  on 
the  revenue  received  undei-  the  will  by  the  Town  of  Dundas. 

Counsel  for  Mrs.  Leggat  on  the  present  application  argued 
that  the  trusts  respecting  the  residue  of  the  estate  in  favour 
of  the  Town  of  Dundas  were  illegal  and  contrary  to  law  by 
reason  of  the  fact  that  these  trusts  are  in  perpetuity,  and  that 
the  trusts  are  not  for  charitable  purposes,  and  are,  as  a con- 
sequence, void. 

Counsel  for  the  Town  of  Dundas  contended,  as  One  of  the 
grounds  for  the  dismissal  of  the  application,  that  no  question 
of  construction  of  the  will  was  raised  by  this  motion  and  that 
the  whole  matter  must  be  dealt  with  in  an  action  and  not  by 
way  of  originating  motion  under  Rule  600.  He  relied  upon 
the  authority  of  the  English  case.  In  re  Amalgamated  Society 
of  Railway  Servants;  Addison  v.  Pilcher,  [1910]  2 Ch.  547. 
The  plaintiff  there  asked  for  a declaration  with  reference  to 
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the  distribution  of  a certain  fund  in  connection  with  the  trusts 
established  by  the  rules  of  the  Amalgamated  Society  of  Railway 
Servants.  The  headnote  of  this  case  reads : 

“Where  the  trust  declared  by  an  instrument  is  void  for 
illegality,  the  settlor  claiming  by  way  of  resulting  trust  is  not  a 
'cestui  que  trust  under  the  trust  of  that  instrument  and  cannot 
therefore  enforce  the  resulting  trust  by  an  originating  sum.mons 
under  Order  LV,  r.  3:  — 

“Semble.  If  no  question  of  construction  arises  under  the 
instrument,  the  Court,  even  if  it  has  jurisdiction,  will  not  give 
partial  relief  by  making  ‘a  declaration  of  the  rights  of  the 
persons  interested’  under  the  discretionary  Order  LIV,  A,  rr. 
1,  4,  but  will  leave  the  whole  matter  to  be  dealt  with  in  an  action 
to  enforce  the  resulting  trust.” 

The  trust  in  question  had  been  declared  illegal  by  the  judg- 
ment in  Osborne  v.  Amalgamated  Society  of  Railway  Servants^ 
[1909]  1 Ch.  163;  [1910]  A.C.  87. 

Swinfen  Eady  J.,  in  the  Addison  v.  Pilcher  case,  said  at 
p.  552: 

“In  the  present  case  no  question  of  construction  arises  under 
the  instrument.  The  trust  of  the  instrument  is  clear.  . . . 
That  trust  has  been  declared  illegal,  and  no  question  of  con- 
struction remains.” 

Order  LV,  r.  3 is  in  effect  similar  to  our  Rule  600,  and 
Order  LIV,  A,  r.  1 is  in  effect  similar  to  our  Rule  604. 

In  respect  to  the  application  now  before  the  Court,  the 
question  of  the  legality  of  the  trusts  is  in  issue.  The  applicant 
is  not  claiming  as  cestui  que  trust  under  a trust  already  declared 
invalid,  but  as  a person  claiming  to  be  interested  as  next  of  kin 
or  heir  at  law,  for  the  reason  that  she  claims  the  trusts  set 
up  by  the  will  are  illegal  and  void,  and  that  she  is  therefore 
entitled  to  the  property  affected  by  the  trusts. 

In  the  case  of  Re  Millar,  [1937]  O.R.  382,  the  application 
before  the  Court  was  brought  by  originating  motion,  and  the 
issue  was  as  to  the  validity  of  a certain  trust  set  up  by  the  will 
of  the  late  Charles  Millar. 

My  opinion  is  that  the  present  application  has  been  properly 
brought  by  originating  motion. 

Counsel  for  the  Town  of  Dundas  also  raised  the  objection 
that  Mrs.  Leggat  is  precluded  by  the  order  of  Sedgewick  J.  from 
now  contending  that  the  trusts  declared  by  the  will  of  the  late 
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Mr.  Knowles  in  favour  of  the  Town  of  Dundas  are  illegal,  in 
other  words,  that  the  subject  is  res  judicata  and  that  Mrs. 
Leggat  is  estopped  by  the  order  of  Sedge  wick  J.  from  raising 
this  issue  on  this  occasion  for  the  determination  of  the  Court. 

It  is  in  evidence  before  me  that  Mrs.  Legatt,  the  present  ap- 
plicant, was  served  with  notice  of  the  motion  heard  by  Sedge  wick 
J.  and  was  represented  by  counsel  when  the  motion  was  argued 
before  that  learned  Judge.  An  appeal  was  taken  from  his 
order  to  the  Court  of  Appeal,  and  such  appeal  was  dismissed 
and  the  order  upheld.  There  is  evidence  that  Mrs.  Leggat  was 
not  represented  upon  the  argument  of  the  appeal. 

Counsel  for  Mrs.  Leggat  stated  that  the  question  as  to 
whether  the  trusts  now  under  discussion  are  illegal  or  not  was 
not  raised  or  brought  before  Sedgewick  J.  on  the  motion 
mentioned,  and  also  contended  that  as  certain  of  the  annuitants 
and  legatees  entitled  to  part  of  the  revenue  of  the  estate  were 
living  at  the  time  of  the  former  motion,  Mrs.  Leggat  had  no 
present  right  at  that  time  to  raise  the  question  of  the  invalidity 
of  these  trusts  and  was  not  under  obligation  to  have  this  point 
decided. 

In  13  Halsbury’s  Laws  of  England,  1st  ed.,  at  p.  333,  a 
general  statement  of  the  law  is  given  with  respect  to  estoppel 
by  a previous  judgment: 

'‘But  in  all  cases  where  the  cause  of  action  is  really  the 
same,  and  has  been  determined  on  the  merits,  and  not  on  some 
ground  (as  the  non-expiration  of  the  term  of  credit)  which  has 
ceased  to  operate  when  the  second  action  is  brought,  the  plea 
of  res  judicata  would  succeed.  The  doctrine  applies  to  all 
matters  which  existed  at  the  time  of  the  giving  of  the  judgment, 
and  which  the  party  had  an  opportunity  of  bringing  before 
the  court.  But  if  there  be  matter  subsequent  which  could  not 
be  brought  before  the  court  at  the  time,  the  party  is  not  estopped 
from  raising  it. 

“A  party  cannot  in  a subsequent  proceeding  raise  a ground 
of  claim  or  defence  which  upon  the  pleadings  or  the  form  of 
the  issue  was  open  to  him  in  the  former  one.” 

In  my  view  this  issue  existed  at  the  time  the  motion  was 
heard  and  determined  by  Sedgewick  J.  and  the  present  applicant, 
Mrs.  Leggat,  had  the  opportunity  of  bringing  the  question  of 
the  legality  of  the  trusts  under  her  father’s  will  before  the 
Court  upon  that  application  in  the  year  1933.  The  validity 
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or  otherwise  of  these  trusts  affected  any  claim  she  might  have 
to  the  residue  of  her  father’s  estate  to  the  same  extent  at  that 
time  as  it  does  now.  The  fact  that  she  might  not  have  had  in 
the  year  1933  a present  right  of  possession,  but  only  a right 
in  future  after  the  death  of  certain  parties,  would  not,  in  my 
opinion,  affect  or  take  away  her  right  to  have  this  point 
determined  by  Sedgewick  J.  and  I think  this  present  issue 
should,  then  and  there,  have  been  raised  by  Mrs.  Leggat. 

Certain  of  the  questions  presented  for  determination  on 
the  former  motion  in  1933  were  whether  certain  sums  of  revenue, 
upon  fulfilment  of  the  conditions  set  out  in  the  will,  were  to 
be  paid  to  the  Town  of  Dundas  and  the  formal,  order,  as  has 
been  mentioned,  deals  with  the  rights  of  the  said  town  under 
the  will. 

It  would  appear  from  the  available  evidence  before  me  that 
all  parties  represented  on  this  former  motion,  and,  as  I have 
said  Mrs.  Leggat  was  one  of  these  parties,  assumed  that  there 
was  no  question  as  to  the  legality  of  the  trusts  in  favour  of  the 
Town  of  Dundas. 

I have  come  to  the  conclusion  that  Mrs.  Leggat  is  barred 
by  the  doctrine  of  res  judicata  from  now  raising  the  question 
of  the  illegality  of  the  trusts  under  consideration. 

In  Hoy  stead  v.  Commissioner  of  Taxation,  [1926]  A.C.  155, 
Lord  Shaw  said,  at  p.  165 : 

“Parties  are  not  permitted  to  begin  fresh  litigations  because 
of  new  views  they  may  entertain  of  the  law  of  the  case,  or 
new  versions  which  they  present  as  to  what  should  be  a proper 
apprehension  by  the  Court  of  the  legal  result  either  of  the 
construction  of  the  documents  or  the  weight  of  certain  circum- 
stances. If  this  were  permitted  litigation  would  have  no  end, 
except  when  legal  ingenuity  is  exhausted.” 

And  at  p.  165,  Lord  Shaw  further  said: 

“Thirdly,  the  same  principle — namely,  that  of  setting  to  rest 
rights  of  litigants,  applies  to  the  case  where  a point,  fundamental 
to  the  decision,  taken  or  assumed  by  the  plaintiff  and  travers- 
able by  the  defendant,  has  not  been  traversed.  In  that  case 
also  a defendant  is  bound  by  the  judgment,  although  it  may  be 
true  enough  that  subsequent  light  or  ingenuity  might  suggest 
some  traverse  which  had  not  been  taken.  The  sarnie  principle 
of  setting  parties’  rights  to  rest  applies  and  estoppel  occurs.” 
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In  Ross  V.  Scottish  Union  and  National  Insurance  Co.  (1919), 
46  O.L.R.  291,  it  was  stated  by  Middleton  J.,  at  p.  295: 

“The  conclusive  effect  of  a judgment  is  to  determine  not 
merely  the  issues  raised  between  the  parties  in  the  action,  but 
also  all  other  issues  which  ought  to  have  been  raised,  at  any 
rate  so  far  as  the  particular  claim  therein  set  up  is  concerned.” 

Although  I have  come  to  the  conclusion  as  above  set  out, 
I think  it  expedient  to  deal  with  the  issue  which  was  raised 
by  counsel  as  to  the  invalidity  of  the  trusts  in  favour  of  the 
Town  of  Dundas,  declared  by  the  will  of  the  testator.  Very 
many  authorities  on  this  point  were  brought  to  my  attention 
by  both  Mr.  Mason  and  Mr.  Cartwright. 

It  was  contended  by  Mr.  Cartwright  on  behalf  of  Mrs. 
Leggat,  that  The  Mortmain  and  Charitable  Uses  Act,  R.S.O. 
1927,  ch.  132,  deals  only^  with  real  property  and,  as  authority 
for  this  proposition,  he  cited  the  dictum  of  the  Chief  Justice 
of  the  Supreme  Court  of  Canada,  in  the  appeal  of  Cameron  v. 
Church  of  Christ,  Scientist;  In  re  Orr  (1918),  57  S.C.R.  298. 
In  this  case  the  testatrix  had  bequeathed  the  whole  of  her  estate 
in  trust  for  certain  purposes  connected  with  Christian  Science 
doctrine  and  practice,  one  of  the  bequests  being  the  sum  of 
$50,000.00.  It  was  held  that  the  terms  of  this  bequest  were 
so  vague  and  impracticable,  and  the  object  to  be  benefited  and 
the  time  for  the  benefit  to  accrue  so  uncertain,  that  no  reason- 
able or  intelligible  construction  could  be  given  to  it.  Fitzpatrick 
C.J.  in  the  course  of  his  judgment,  at  p.  305,  made  the  following 
statement : 

“It  would  require  legislation  and  there  is  nothing  in  the 
‘Mortmain  and  Charitable  Uses  Act’  [Ontario]  even  to  suggest 
that  by  this  Act,  dealing  solely  with  land,  there  was  any  inten- 
tion of  indirectly  altering  the  established  law  relating  to 
charitable  bequests.” 

The  question  whether  the  gifts  being  in  the  form  of 
personal  property  affected  the  issue,  does  not  appear  in  any 
manner  to  have  been  raised  or  to  have  been  considered  by  the 
Court  or  to  have  been  an  element  in  the  determination  of  the 
appeal. 

The  Mortmain  Act,  by  sec.  11,  provides  that  any  personal 
estate  directed  to  be  laid  out  in  the  purchase  of  land,  or  for 
the  benefit  of  any  charitable  use,  except  as  otherwise  provided 
in  the  statute,  be  held  so  to  be  for  the  benefit  of  the  charitable 
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use  as  though  there  had  been  no  direction  to  lay  it  out  in  the 
purchase  of  land. 

Section  13  gives  power  to  the  Government  of  Ontario,  or  a 
municipal  corporation  or  other  public  body  empowered  to  hold 
property  for  charitable  uses,  to  hold  real  or  personal  property 
of  any  nature  or  kind  situate  within  Ontario. 

In  view  of  the  provisions  of  the  statute  and  in  view  of  the 
fact  that  the  judgment  of  the  Chief  Justice  of  Canada  in  the 
Orr  case,  where  he  stated  that  the  statute  deals  solely  with 
land,  does  not  appear  to  have  been  a point  in  issue  in  that 
appeal,  I respectfully  suggest  that  this  dictum  is  not  authority 
for  the  proposition  contended  on  behalf  of  Mrs.  Leggat,  that 
the  statute  is  applicable  only  where  real  property  is  the  subject 
of  a trust. 

Section  1(2)  of  The  Mortmain  and  Charitable  Uses  Act 
reads : 

“(2)  The  following  shall  be  deemed  to  be  charitable  uses 
within  the  meaning  of  this  Act, — 

(a)  The  relief  of  poverty; 

(b)  Education; 

(c)  The  advancement  of  religion;  and 

(d)  Any  purpose  beneficial  to  the  community,  not  falling 
under  the  foregoing  heads.” 

The  judgment  of  Lord  Macnaghten  in  the  House  of  Lords 
in  Commissioners  for  Special  Purposes  of  The  Income  Tax  v. 
Pemsel,  [1891]  A.C.  531,  is  to  the  effect  that  according  to  the 
law  of  England,  the  word  “charity”  comprised  four  divisions. 
The  divisions  mentioned  by  Lord  Macnaghten  are  those  set 
out  above  contained  in  sec.  1(2)  of  The  Ontario  Mortmain 
and  Charitable  Uses  Act.  The  English  decisions  are  therefore 
of  value  in  determining  this  matter. 

I have  reached  the  conclusion,  upon  the  authorities  sub- 
mitted, that  the  trust  for  the  benefit  of  the  Town  of 
Dundas  is  for  a purpose  beneficial  to  the  community  and 
should  be  deemed  to  be  a charitable  use  within  sec.  1(2)  (d) 
of  The  Mortmain  and  Charitable  Uses  Act  and  that  the  trust 
is  valid;  4 Halsbury,  Laws  of  England,  2nd  ed.,  122;  Attorney - 
General  v.  Heelis  (1824),  2 Sim.  & S.  67;  Mayor  of  Faversham 
V.  Ryder  (1854),  18  Beav.  318;  Attorney -General  v.  Mayor  of 
Dartmouth  (1883),  48  L.T.  933;  In  re  Mann,  [1903]  1 Ch.  232; 
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In  re  V err  all,  [1916]  1 Ch.  100;  Verge  v.  Somerville,  [1924] 
A.C.  496;  In  re  Hadden,  [1932]  1 Ch.  133. 

The  conclusions  which  I have  reached,  for  the  reasons  given, 
may  be  stated  briefly  as  follows : 

(1)  The  application  has  been  rightly  brought  as  an  originat- 
ing motion  under  Rule  600. 

(2)  The  applicant  is  estopped  from  raising  the  issue  respect- 
ing the  validity  of  the  trusts  in  question. 

(3)  The  said  trusts  are  valid  and  do  not  contravene  the 
provisions  of  The  Mortmain  and  Charitable  Uses  Act. 

Under  the  circumstances  I think  that  costs  should  be  payable 
to  all  parties  out  of  the  estate. 

Hazel  Craig  Leggat  appealed  to  the  Court  of  Appeal  from 
the  order  of  Hogg  J. 

April  13th  and  14th,  1938.  The  appeal  was  heard  by 
Middleton,  Masten  and  Fisher  JJ.A. 

J.  R.  Cartwright,  K.C.,  A.  L.  Shaver,  K.C.,  and  J.  G.  Abraham, 
for  Hazel  C.  Leggat,  appellant.  The  doctrine  of  res  judicata 
is  not  applicable  here.  The  issue  on  the  first  motion  was  as  to 
whether  the  income  from  certain  trusts  should  go  to  the 
next-of-kin  as  upon  an  intestacy,  or  whether  there  should  be 
an  acceleration  to  the  residuary  legatee.  The  validity  of  the 
trusts  was  not  argued.  Reference  to  Halsbury,  2nd  ed.,  vol. 
13,  p.  411;  Bake  v.  French,  [1907]  1 Ch.  428;  Re  Richard 
Sur fleet’s  Estate;  Rawlings  v.  Smith  (1911),  105  L.T.  582; 
Concha  v.  Concha  (1886),  11  App.  Cas.  541,  at  p.  543. 

The  trusts  in  question  here  are  by  their  own  terms  perpetual, 
and  therefore  void  unless  charitable:  Halsbury,  2nd  ed.,  vol.  4, 
p.  202.  In  order  to  be  charitable,  trusts  of  this  nature  must 
be  for  the  benefit  of  the  community  and  must  fall  within  the 
limits  of  The  Statute  of  Elizabeth,  43  Eliz.,  ch.  4.  The  Mort- 
main and  Charitable  Uses  Act,  R.S.O.  1937,  ch.  147,  is  too  wide 
in  its  definition  of  charity  and  should  be  confined  strictly  to 
gifts  of  land.  Reference  to  In  re  Macduff;  Macduff  v.  Macduff, 
[1896]  2 Ch.  451,  at  p.  466;  Attorney -General  v.  National  Pro- 
vincial and  Union  Bank  of  England  and  others,  [1924]  A.C.  262, 
at  p.  265;  Cameron  v.  Church  of  Christ,  Scientist;  In  re  Orr 
(1918),  57  S.C.R.  298,  at  p.  304.  Clearly  these  trusts  are  not 
for  the  benefit  of  the  community  as  a whole.  In  addition  they 
are  not  only  too  vague  to  be  capable  of  proper  administration 
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but  they  are  in  part  impossible  inasmuch  as  they  recommend 
the  purchase  of  land  by  the  municipality  outside  its  boundary. 
Such  land  might  not  be  obtainable,  yet  the  word  “recommend” 
is  imperative.  Reference  to  Kirkhank  and  others  v.  Hudson 
and  others  (1819),  7 Price  212;  7 C.E.D.  (Ont.)  987.  A gift 
on  terms  such  as  these,  which  is  made  partly  for  charity  and 
partly  for  an  indefinite  uncharitable  purpose  is  wholly  void: 
Hunter  and  Others  v.  Attorney -General  and  Hood,  [1899]  A.C. 
309,  at  p.  314;  Houston  and  Others  v.  Burns  and  Another,  [1918] 
A.C.  337;  Re  Doyle  (1914),  5 O.W.N.  911;  Re  Hawkins  (1929), 
36  O.W.N.  347;  Verge  v.  Somerville,  [1924]  A.C.  496,  at  p.  499; 
In  re  Jarman's  Estate;  Leavers  v.  Clayton  (1878),  8 Ch.  D.  584, 
at  p.  587;  In  re  Hummeltenherg ; Beatty  v.  London  Spiritualistic 
Alliance,  Ltd.,  [1923]  1 Ch.  237,  at  p.  240;  Blair  v.  Duncan  and 
Another,  [1902]  A.C.  37.  To  uphold  trusts  such  as  these  which 
are  perpetual,  not  charitable,  too  vague  to  be  administered  and 
partially  impossible  would  be  to  go  far  beyond  any  existing  case. 

D’Arcy  Lee,  for  the  executors. 

J.  E.  Day,  K.C.,  for  The  Public  Trustee. 

G.  W.  Mason,  K.C.,  and  J.  E.  Robinson,  for  The  Town  of 
Dundas,  respondent,  contended  that  these  trusts  were  for  the 
benefit  of  the  community  and  therefore  charitable  within  the 
meaning  of  The  Mortmain  and  Charitable  Uses  Act,  supra. 
Reference  to  Attorney -General  v.  Heelis  (1824),  2 Sim.  and  S. 
67,  at  p.  77;  Halsbury,  2nd  ed.,  vol.  4,  pp.  122-3;  Rogers  v. 
Thomas  (1837),  2 Keen  8;  Mayor  of  F aver  sham  v.  Ryder  (1854), 
18  Beav.  318;  Howse  v.  Chapman  (1799),  4 Ves.  Jr.  542,  at  p. 
551;  Goodman  v.  Mayor  of  Saltash  (1882),  7 App.  Cas.  633,  at 
p.  642;  In  re  Mann;  Hardy  v.  Attorney -General,  [1903]  1 Ch. 
232;  Blair  v.  Duncan  and  Another,  supra,  distinguished. 

Moreover  the  question  as  to  the  validity  of  the  residuary 
bequest  to  The  Town  of  Dundas  was  decided  by  the  order  of 
Sedgewick  J.  on  a previous  application  in  1933  and  is  now  res 
judicata:  Hoy  stead  v.  Commissioner  of  Taxation,  [1926]  A.C. 
155,  at  p.  165. 

Cur.  adv.  vult. 

May  25th,  1938.  Middleton  J.A.: — I have  had  the  privilege 
of  reading  the  careful  judgment  of  my  brother  Masten  and  I 
entirely  agree  with  the  conclusions  at  which  he  has  arrived. 
I desire  only  to  supplement  what  he  has  said  by  reference  to 
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the  case  of  Southern  Pacific  Railroad  Co.  v.  United  States  (1897), 
168  U.S.R.  1,  at  p.  48.  I would  also  refer  to  what  is  said  by  Mr. 
Justice  Lush  in  Ord  v.  Ord^  [1923]  2 K.B.  432.  I do  not  think 
it  necessary  to  further  amplify  his  expression  of  his  views  upon 
the  question  of  res  judicata. 

I,  however,  paid  much  attention  to  the  question  which  Mr. 
Cartwright  endeavoured  to  raise  as  to  the  validity  of  the  gifts 
to  the  Town  of  Dundas.  In  my  view  this  gift  is  a valid  gift. 
It  is,  I think,  a charitable  gift,  being  a gift  for  public  purposes 
in  the  wide  sense.  I refer  to  what  is  said  by  Mr.  Justice  Chitty 
in  Re  Foveaux,  [1895]  2 Ch.  501,  particularly  at  p.  504: 

“The  method  employed  by  the  Court  is  to  consider  the 
enumeration  of  charities  in  the  Statute  of  Elizabeth,  bearing  in 
mind  that  the  enumeration  is  not  exhaustive.  Institutions  whose 
objects  are  analogous  to  those  mentioned  in  the  statute  are 
admitted  to  be  charities;  and,  again,  institutions  which  are  ana- 
logous to  those  already  admitted  by  reported  decisions  are  held 
to  be  charities.  The  pursuit  of  these  analogies  obviously  re- 
quires caution  and  circumspection.  After  all,  the  best  that  can 
be  done  is  to  consider  each  case  as  it  arises,  upon  its  own  special 
circumstances.  To  be  a charity  there  must  be  some  public 
purpose — something  tending  to  the  benefit  of  the  community. 
The  benefit  in  point  of  local  area  need  not  extend  to  the  public 
at  large;  a trust  for  the  benefit  of  the  inhabitants  of  a particular 
district  will  suffice.  In  Commissioners  for  Special  Purposes  of 
Income  Tax  v.  Pemsel,  [1891]  A.C.  531,  at  p.  583,  Lord  Mac- 
naghten  said  that  charity,  in  its  legal  sense,  comprises  four  prin- 
cipal divisions — trusts  for  the  relief  of  poverty;  trusts  for  the 
advancement  of  education;  trusts  for  the  advancement  of  reli- 
gion; and  trusts  for  other  purposes  beneficial  to  the  community, 
not  falling  under  any  of  the  preceding  heads.  In  examining  the 
purposes  of  any  particular  trust  the  Court  has  taken  a liberal 
rather  than  a narrow  view  of  the  subject.” 

A similar  liberal  interpretation  was  adopted  by  the  late 
lamented  Chancellor  Boyd  in  Farewell  v.  Farewell  (1892),  22 
O.R.  573,  at  p.  579: 

“Sir  John  Leach  has  more  than  once  said  judicially,  that 
in  his  opinion,  funds  supplied  from  private  gift  for  any  legal, 
public  or  general  purpose  were  charitable  funds,  and  that  it  was 
not  material  that  the  particular  public  or  general  purpose  was 
not  expressed  in  the  Statute  of  Elizabeth  all  other  legal,  public 
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or  general  purposes  being  within  the  equity  of  that  statute  . . . 
That  of  course  is  to  be  qualified  by  the  further  consideration 
that  the  purpose  is  a lawful  one,  not  contrary  to  morality  or  to 
public  policy  . . . The  Court  however  does  not  concern  itself 
with  the  measure  of  commendation  or  disapprobation  which 
may  attach  to  the  proposed  charitable  schemes  of  testators,  pro- 
vided only  they  are  not  detrimental  to  the  well-being  of  society.” 

What  is  here  contemplated  is,  I think,  clearly  a charitable 
legacy  in  this  sense,  and  so  does  not  fall  within  the  prohibition 
of  the  statute. 

Hasten  J. A. : — This  is  an  appeal  by  Hazel  Craig  Leggat  from 
an  order  of  Hogg  J.  dated  the  12th  of  November,  1937. 

The  appellant  is  the  daughter  and  sole  next-of-kin  and 
heiress-at-law  of  the  testator,  and  the  question  submitted  to  the 
Court  relates  to  the  validity  of  the  residuary  gift  to  the  Town 
of  Dundas  contained  in  the  will  and  codicils  of  the  deceased. 

The  trusts  upon  which  the  corporation  now  claims  to  be 
entitled  to  hold  the  residue  of  the  corpus  of  the  estate  are  as 
follows : 

(a)  To  pay  to  the  77th  Regiment  the  annual  sum  of  $500. 
This  payment  is  not  in  question. 

(b)  To  provide  for  the  permanent  paving  and  beautifying 
of  Sydenham  Street  in  the  Town  of  Dundas  from  King  Street 
to  Melville  Street. 

(c)  To  expend  the  balance  of  the  income  from  the  trust  fund 
upon  the  beautification  of  a property  known  as  “Webster  Falls”, 
owned  by  the  Town  of  Dundas  and  situate  about  one  mile  outside 
its  limits.  The  testator  recommended  the  purchase  of  two  ad- 
joining properties  and  said  that  if  a comprehensive  plan  of 
improvements  were  carried  out  “Dundas  would  then  have  a 
property  which  would  attract  tourists  from  far  and  near,  par- 
ticularly if  all  cheap  and  tawdry  amusements  were  forbidden 
and  a proper  dam  erected  so  that  boating  and  swimming  could 
be  indulged  in  and  rainbow  or  other  trout  planted  and  prevented 
from  going  down  stream”. 

The  appellant  contends  that  the  second  and  third  of  the  pro- 
visions above  noted  are  invalid  on  the  ground  that  this  is  a trust 
in  perpetuity  and  is  not  a charitable  trust  within  The  Mortmain 
and  Charitable  Uses  Act,  R.S.O.  1927,  ch.  132,  sec.  1(2);  con- 
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sequently  that  there  is  a resulting  trust  to  the  benefit  of  which 
the  appellant  is  entitled  as  sole  next-of-kin  of  her  father. 

As  a preliminary  obstacle  in  the  appellant's  way,  the  respon- 
dent submits  that  the  appellant  is  estopped  from  raising  her 
present  claim  because  it  is  res  judicata. 

In  the  year  1933  the  executor,  The  Toronto  General  Trusts 
Corporation,  applied  to  the  Court  for  advice  and  direction  re- 
garding a number  of  questions  arising  out  of  the  will  and  codicils, 
and  the  motion  for  advice  and  direction  was  heard  by  the  Hon- 
ourable Mr.  Justice  Sedge  wick. 

The  application  was  made  by  way  of  originating  notice  and 
I quote  from  the  notice  the  following  provisions:  The  applica- 

tion is  “for  an  order  construing  the  said  will  and  codicils  and 
for  directions  to  said  executors  and  trustees  on  the  following 
points”. 

By  certain  codicils  to  his  will  the  testator  had  originally 
made  provision  in  favour  of  one  Ethel  Phillips,  giving  her  the 
income  of  certain  portions  of  his  estate  during  her  lifetime, 
with  remainder  over  on  her  death  to  the  respondent,  the  Muni- 
cipal Corporation  of  Dundas. 

By  codicil  5 the  testator  revoked  the  provisions  in  favour  of 
the  said  Ethel  Phillips,  but  did  not  direct  or  indicate  what  dis- 
position was  to  be  made  of  the  income,  rents  and  profits  arising 
from  that  portion  of  his  estate  which  he  had  previously  be- 
queathed to  the  said  Ethel  Phillips,  and  which  passed  to  the 
respondent  on  her  death,  and  the  following  questions  were  sub- 
mitted : 

1.  The  testator  having  by  codicil  5 finally  revoked  all  pro- 
visions made  for  Ethel  Phillips,  and  not  having  disposed  of  same 
or  directed  to  whom  same  should  be  paid,  what  disposition  is 
to  be  made  of  the  income,  rents  and  profits  bequeathed  to  Ethel 
Phillips  during  her  lifetime,  and  which  she  would  have  received 
had  the  provisions  made  for  her  not  been  revoked? 

2.  Testator  having  by  the  codicil  5 revoked  all  provisions 
made  for  Ethel  Phillips  by  his  will  and  previous  codicils,  to 
whom  is  the  income,  rents  and  profits  bequeathed  to  his  said 
wife,  sister  and  nephew  payable  on  their  and  each  of  their  de- 
cease, that  is  to  say,  are  such  income,  rents  and  profits  to  be 
distributed  under  clause  16  of  said  codicil  3,  as  if  the  said  Ethel 
Phillips  had  predeceased  the  testator’s  said  wife,  said  sister  and 
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said  nephew,  and  be  payable  to  the  Town  of  Dundas  and  if  not 
to  whom  are  same  payable  during  the  lifetime  of  Ethel  Phillips? 

3.  Having  revoked  all  benefits  to  Ethel  Phillips  does  this 
property  fall  into  the  residuary  estate  to  be  disposed  of  and 
otherwise  dealt  with  as  such  and  does  the  revenue  from  same 
form  part  of  the  income  disposed  of  under  the  testator’s  will 
and  codicils,  or  will  it  not  fall  into  the  residuary  estate  until 
Ethel  Phillips’  death,  and  if  not  on  whom  does  it  devolve  in  the 
meantime? 

4.  Testator  having  cut  off  Ethel  Phillips  by  5th  codicil 
what  disposition  is  to  be  made  of  the  one-third  share  of  income 
bequeathed  to  her  hereunder? 

It  clearly  appears  from  the  notebook  of  Mr.  Justice  Sedge- 
wick  and  from  his  written  reasons  for  judgment,  which  are  be- 
fore us,  that  the  validity  of  the  bequest  of  the  residuary  estate 
to  the  Municipal  Corporation  of  Dundas  was  not  argued  before 
him  nor  considered  by  him.  On  that  application,  however,  the 
present  appellant  was  represented  by  counsel.  It  appears  to 
have  been  assumed  by  all  parties  that  such  residuary  estate  be- 
longed to  the  Municipal  Corporation. 

The  formal  order  issued  upon  the  application  before  Mr. 
Justice  Sedge  wick  contains,  among  others,  the  following  clauses: 

“3.  This  Court  doth  further  declare  that  Elizabeth  A.  Wade 
is  bequeathed  and  is  entitled  during  the  term  of  her  natural  life, 
to  one-third  of  the  balance  of  the  net  revenue  from  the  said 
estate  to  be  paid  to  her  quarterly  in  advance  from  the  date  of 
the  death  of  the  deceased,  and  on  her  death  same  devolves  upon 
and  is  payable  to  the  Municipal  Corporation  of  the  Town  of 
Dundas  and  doth  order  and  adjudge  the  same  accordingly. 

“6.  And  this  Court  doth  further  declare  that  the  said  Jessie 
Hunter  Knowles  having  died  in  or  about  the  4th  day  of  Decem- 
ber, 1932,  the  said  one-third  of  the  balance  of  the  net  revenue 
bequeathed  to  her  as  from  the  date  of  her  death  became  due 
and  payable  to  the  Municipal  Corporation  of  the  Town  of  Dundas, 
and  doth  order  and  adjudge  the  same  accordingly. 

“7.  This  Court  doth  further,  declare  that  the  remaining  one- 
third  of  the  balance  of  the  net  revenue  from  the  said  estate  is 
bequeathed  and  payable  to  the  Municipal  Corporation  of  the 
Town  of  Dundas  and  doth  order  and  adjudge  the  same  accord- 
ingly. 
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'‘8.  This  Court  doth  further  declare  that  upon  the  death  of 
each  of  the  said  annuitants  or  legatees  the  revenue  of  such  de- 
ceased annuitant  or  legatee  is  bequeathed  to  and  is  payable  to 
the  Municipal  Corporation  of  the  Town  of  Dundas,  so  that  on 
the  death  of  all  the  said  annuitants  or  legatees  the  Town  of  Dun- 
das will  receive  the  whole  revenue  from  the  said  estate  and 
doth  order  and  adjudge  the  same  accordingly. 

'‘9.  This  Court  doth  further  declare  that  the  Town  of  Dundas 
is  entitled  to  the  net  corpus  of  the  estate  of  the  deceased  after 
the  death  of  Elizabeth  Ann  Wade,  upon  the  trusts  set  out  in 
the  said  will  and  codicils,  and  doth  order  and  adjudge  the  same 
accordingly.” 

It  thus  appears  that  by  the  originating  notice,  the  question 
was  in  form  raised  as  to  who  became  entitled  in  remainder  to 
the  residue  of  the  estate,  ,and  that  the  order  then  pronounced 
by  the  Court  declared  that  the  Municipal  Corporation  of  Dundas 
was  so  entitled,  and  it  further  appears  as  above  stated  that  the 
invalidity  of  the  bequest  in  question  to  the  Corporation  of  Dun- 
das was  not  argued  or  in  any  way  discussed  before  Mr.  Justice 
Sedgewick  or  before  this  Court  to  which  a further  appeal  was 
had. 

On  the  other  hand  it  clearly  appears,  as  above  stated,  that 
that  question  might  have  been  raised,  and  should  have  been 
raised  by  the  present  appellant  at  the  time  when  that  applica- 
tion was  considered. 

It  would  appear  from  the  history  of  the  proceedings  that 
the  real  question  which  engaged  the  attention  of  counsel  and  of 
the  Court  on  the  former  application  related  to  the  proper  dis- 
position of  the  income  from  that  portion  of  the  estate  which 
had  originally  been  bequeathed  to  Ethel  Phillips,  and  which, 
after  her  death,  was  directed  to  go  to  the  Municipal  Corpora- 
tion of  Dundas,  and  the  question  was  whether,  as  contended  by 
the  present  appellant,  there  was  an  intestacy  as  to  this  income 
during  the  lifetime  of  Ethel  Phillips  or  whether  the  bequest 
to  the  Municipal  Corporation  of  this  income  became  accelerated, 
so  that  it  took  before  the  death  of  Ethel  Phillips. 

If  the  question  which  was  submitted  before  Mr.  Justice 
Sedgewick  had  been  stated  as  being  merely  whether  the  income 
last  mentioned  fell  into  the  residuary  devise,  and  the  answer 
had  been  confined  to  that  question,  there  would  have  been  no 
estoppel  under  the  doctrine  of  res  judicata,  but  having  regard 
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to  the  fact  that  the  originating  notice  propounded  the  question 
as  to  whether  the  Municipal  Corporation  of  Dundas  was  entitled 
to  the  residue,  and  as  the  formal  order  specifically  answered 
that  question  in  favour  of  the  present  respondent,  we  are,  in 
my  opinion,  driven  to  hold  that  the  present  appellant  is  now 
estopped  from  raising  the  question  submitted  as  to  the  validity 
of  the  bequest  to  the  respondent  corporation. 

The  law  appears  to  be  clearly  and  definitely  settled,  and  I 
refer  only  to  the  following  cases:  Hoy  stead  v.  Commissioner 
of  Taxation,  [1926]  A.C.  155;  Foster  v.  Reaume  (1926),  60 
O.L.R.  63,  and  Toronto  General  Trusts  Corpn.  v.  Hogg,  [1932] 
O.R.  641. 

In  the  two  latter  cases  the  views  which  I entertain  on  this 
question  are  fully  stated,  and  I refrain  from  repeating  them  here. 

If  I am  right  in  the  view  that  the  doctrine  of  res  judicata 
precludes  the  appellant  from  now  questioning  the  respondent’s 
claim  to  the  residue  of  the  estate,  it  becomes  unnecessary  to 
discuss  the  validity  of  the  bequest  to  the  respondent  corporation, 
and  I merely  say,  regarding  that  branch  of  the  appeal,  that,  not- 
withstanding the  very  able  argument  addressed  to  us  by  Mr. 
Cartwright,  I find  myself  unable  to  reach  any  clear  conclusion 
at  variance  with  that  of  the  Judge  below. 

With  respect  to  the  suggestion  made  that  this  application 
cannot  be  brought  before  the  Court  by  way  of  originating 
notice,  I refer  to  Re  Millar,  [1937]  O.R.  382,  at  p.  407. 

Rule  600  provides  that  any  person  claiming  to  be  interested 
in  the  relief  sought  as  next-of-kin  or  heir-at-law  of  a deceased 
person  may  apply  by  originating  notice  for  the  determination 
of  any  question  affecting  his  rights  or  interests  as  next-of-kin 
or  heir-at-law.  Rule  10  expressly  provides  that  a proceeding 
under  Rule  600  may  be  instituted  by  originating  summons,  while 
the  Millar  case  established  that,  having  been  thus  duly  com- 
menced, the  jurisdiction  of  the  Court  to  determine  the  question 
in  dispute  is  as  unlimited  as  it  would  have  been  if  the  proceed- 
ings had  been  instituted  by  the  issue  of  a writ  of  summons. 

In  the  present  case,  the  question  of  respondent’s  rights  to 
receive  the  residue  was  so  distinctly  raised  by  the  originating 
notice  and  so  distinctly  dealt  with  by  the  order  of  Sedgewick  J. 
that  it  is  impossible  for  this  Court  to  do  otherwise  than  hold 
that  the  appellant  is  estopped.  But  in  the  case  of  vague  appli- 
cations instituted  by  way  of  originating  notice,  this  doctrine  of 
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estoppel  ought  to  be  applied  with  extreme  caution,  particularly 
where  the  application  is  brought  by  executors  and  trustees  for 
advice,  so  that  questions  which  were  not  specifically  in  issue 
and  are  not  definitely  raised  and  were  not  really  in  the  contem- 
plation of  the  parties,  may  not  be  held  thereafter  to  be  concluded. 

The  appeal  should,  in  my  opinion,  be  dismissed.  Costs  of  all 
parties  other  than  the  appellant,  out  of  the  estate;  no  costs  to 
the  appellant. 

Fisher  J.A.  agreed  with  Middleton  and  Hasten  JJ.A. 

Appeal  dismissed. 


[COURT  OF  APPEAL.] 

Rex  V*  Manchuk  or  Munchuk* 

Criminal  Law — Murder — Manslaughter  — Provocation  — Res  judicata — 
Whether  trial  Judge  should  read  excerpts  from  reported  cases  to 
the  jury — Indictment  with  verdict  of  murder  at  prior  trial  endorsed 
thereon  homded  to  the  jury — New  trials. 

The  accused  on  June  8th,  1936,  slew  John  Seabright  and  a few  seconds 
later  he  slew  Amy  Seabright.  The  accused  and  John  Seabright  had 
had  a quarrel  concerning  the  location  of  a boundary  fence  between 
the  accused’s  property  and  the  Seabrights’  property. 

The  accused  was  first  tried  for  the  murder  of  John  Seabright  and  at 
the  trial  the  jury  found  that  the  accused  was  guilty  of  manslaughter, 
the  jury  taking  the  view  that  there  had  been  provocation  by  John 
Seabright  sufficient  to  reduce  the  crime  from  murder  to  manslaughter. 

Subsequently  the  accused  was  tried  for  the  murder  of  Amy  Seabright 
and  the  jury  found  the  accused  guilty  of  murder.  On  appeal  to  the 
Court  of  Appeal  a new  trial  was  directed  on  the  ground  of  misdirec- 
tion by  the  trial  Judge  as  to  provocation  and  the  granting  of  a new 
trial  by  the  Court  of  Appeal  was  affirmed  on  further  appeal  to  the 
Supreme  Court  of  Canada:  [1937]  O.R.  693;  [1938]  S.C.R.  18. 

The  accused  was  then  tried  for  a second  time  for  the  murder  of  Amy 
Seabright,  and  the  jury,  at  the  second  trial,  found  the  accused  guilty 
of  the  murder  of  Amy  Seabright.  The  accused  now  appealed  to  the 
Court  of  Appeal  from  his  conviction  and  counsel  on  the  appeal  con- 
tended that  there  should  be  a new  trial  for  the  following  reasons: 

1.  That  the  trial  Judge  erred  in  not  instructing  the  jury  that  the  ques- 
tion whether  the  accused  was  in  a properly  provoked  frenzy  at  the 
time  of  the  killing  of  John  Seabright  was  res  judicata  by  virtue  of 
the  verdict  of  the  jury  at  the  original  trial  of  the  accused  for  the 
murder  of  John  Seabright.  The  only  question  for  the  jury  at  the 
present  trial  was  whether  the  accused  continued  to  be  in  a properly 
provoked  frenzy  after  he  had  slain  John  Seabright. 

2.  That  the  learned  trial  Judge  had  failed  in  his  charge  to  the  jury 
to  emphasize  the  details  of  the  quarrel  between  John  Seabright  and 
the  accused,  and  had  not  clearly  put  forward  the  defence’s  theory. 

3.  That  the  trial  Judge  had  misdirected  the  jury  by  quoting  to  the 

jury  an  observation  of  Middleton  J.A.  on  the  former  appeal  to  the 
Court  of  Appeal,  when  Middleton  J.A.  in  his  reasons  for  judgment, 
said:  “In  the  case  in  hand  I am  far  from  suggesting  that  the  con- 

duct of  the  accused  would  not  justify  a verdict  of  wilful  murder.” 

25— [1938]  O.R. 
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4.  That  the  trial  Judge  had  erred  in  handing  to  the  jury  the  indictment 
which  had  endorsed  on  it  the  verdict  of  murder  by  the  jury  on  the 
first  trial  of  the  accused  for  the  murder  of  Amy  Seabright. 

Held  by  the  Court  of  Appeal,  Middleton  and  Gillanders  JJ.A.  dissent- 
ing, that  the  appeal  of  the  accused  should  be  dismissed  for  the  fol- 
lowing reasons; 

1.  The  doctrine  of  res  judicata  does  not  apply  in  the  present  case  be- 
cause, although  the  parties  to  the  present  proceedings  are  the  same 
as  in  the  case  for  the  murder  of  John  Seabright,  yet  the  offence 
charged  is  different,  the  evidence  adduced  is  different  and  the  sudden 
provocation  in  each  proceeding  is  different;  Rex  v.  Quinn  (1905),  11 

O.L.R.  242,  distinguished;  Remillard  v.  The  King  (1921),  62  S.C.R.  21, 
applied. 

2.  The  learned  trial  Judge  put  the  theory  of  the  defence  and  the  evi- 
dence favourable  to  the  defence  before  the  jury  in  such  a way  as 
to  ensure  their  appreciation  of  the  point  at  issue;  Rex  v.  Baugh 
(1917),  38  O.L.R.  559,  and  Rex  v.  West  (1925),  57  O.L.R.  446,  at  p. 
449,  applied. 

3.  The  learned  trial  Judge  should  not  have  mentioned  to  the  jury  the 
observations  of  Middleton  J.A.  in  his  reasons  for  judgment  on  the 
prior  appeal  since  the  opinion  of  a Judge  of  the  Court  of  Appeal  on 
a question  of  fact  is  not  evidence  for  the  jury  on  a new  trial.  How- 
ever, no  substantial  wrong  or  miscarriage  of  justice  resulted  from 
this  error  of  the  trial  Judge;  Brooks  v.  The  King,  [1927]  S.C.R.  633, 
applied. 

4.  The  learned  trial  Judge  should  not  have  handed  to  the  jury  the 
indictment  with  the  verdict  of  murder  by  the  jury  on  the  first  trial 
recorded  thereon,  but  again  no  substantial  wrong  or  miscarriage  of 
justice  occurred  as  a result  of  this,  particularly  in  view  of  the  wide- 
spread knowledge  in  the  community  of  the  facts  concerning  the  prior 
trial. 

Per  Middleton  and  Gillanders  JJ.A.,  dissenting;  A new  trial  should 
be  directed  for  the  following  reasons; 

1.  The  trial  Judge,  as  the  result  of  a question  from  the  jury,  read  to 
the  jury  the  reasons  for  judgment  of  the  Supreme  Court  of  Canada 
on  the  appeal  as  to  the  prior  conviction  with  reference  to  the  law 
concerning  provocation.  A trial  Judge  should  not  read  to  the  jury 
long  discussions  found  in  reported  cases  which  are  sometimes  clothed 
in  the  most  technical  language.  He  should  attempt  rather,  in  the 
simplest  possible  manner,  to  convey  to  the  jury  an  active  view  of  the 
law. 

2.  The  learned  trial  Judge  erred  in  mentioning  to  the  jury  the  opinion 
of  Middleton  J.A.  in  his  reasons  for  judgment  on  the  prior  appeal 
to  the  Court  of  Appeal;  one  can  never  be  certain  as  to  the  effect  on 
a jury  of  the  reading  of  the  opinion  of  a Judge  of  the  Court  of  Appeal. 

3.  The  indictment  with  the  endorsement  of  the  result  of  the  first  trial 
thereon  should  not  have  been  handed  to  the  jury.  The  result  of  the 
first  trial  may  have  been  known  and  probably  was  known  to  all  the 
jurors  but  their  minds  should  not  have  been  distracted  from  the  task 
then  before  them  by  handing  to  them  the  indictment  with  the  result 
of  the  prior  trial  endorsed  thereon. 

4.  The  learned  trial  Judge  should  have  instructed  the  jury  that  the 
question  of  provocation  for  the  murder  of  John  Seabright  was  res 
judicata  by  virtue  of  the  verdict  of  the  jury  at  the  original  trial  of 
the  accused  for  the  murder  of  John  Seabright. 

An  appeal  by  the  accused  from  his  conviction  by  Hope  J. 
and  a jury  on  a charge  of  murder. 

May  9th  and  10th,  1938.  The  appeal  was  heard  by  Middle- 
ton^  Masten^  Fisher,  Henderson  and  Gillanders  JJ.A. 
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J.  C.  McRuer,  K.C.,  and  J,  J.  Bench,  K.C.,  for  ithe  accused, 
appellant,  contended  that  the  jury  had  not  been  properly  dir- 
ected with  respect  to  the  law  of  provocation  in  that  the  learned 
trial  Judge  failed  to  put  the  case  for  the  accused  to  the  jury 
as  carefully  as  he  did  the  case  for  the  Crown.  Reference  to 
Rex  V.  West  (1925),  57  O.L.R.  446,  at  p.  449;  Rex  v.  Manchuk, 
[1937]  O.R.  693,  at  p.  698.  All  the  evidence  as  to  the  accused’s 
frenzy  having  cooled  off  between  the  two  killings  was  placed 
before  the  jury,  but  it  was  not  suggested  to  them,  though  this 
was  clearly  indicated  by  the  evidence,  that  the  accused  was  still 
acting  under  the  same  mad  impulse  when  he  committed  the 
second  killing.  Moreover,  the  learned  Judge  at  first  instance 
erred  in  leaving  open  to  the  jury  the  question  as  to  whether 
or  not  the  accused  was  in  a properly  provoked  frenzy  before 
the  first  killing.  This  matter  was  definitely  decided  in  the  affirm- 
ative at  the  trial  for  the  murder  of  John  Seabright,  and  was 
res  judicata:  Rex  v.  Quinn  (1905),  11  O.L.R.  242;  Foster  v. 
Reaume  (1926),  60  O.L.R.  63.  The  learned  Judge  further  erred 
in  mentioning  to  the  jury  that  the  accused  had  at  a previous 
trial  been  convicted  of  murder  for  the  same  offence:  Rex  v. 
Lloyd  (1924),  18  Cr.  App.  R.  12. 

The  form  of  indictment  prepared  by  the  Crown  was  so  drawn 
as  to  be  m.eaningless,  and  in  any  event  should  not  have  been 
sent  in  to  the  jury  with  the  verdict  at  the  previous  trial  en- 
dorsed on  it. 

C.  P.  Hope,  K.C.,  for  the  Crown,  respondent,  pointed  out  that 
the  real  meaning  of  the  indictment  was  clear,  and  argued  that 
the  learned  trial  Judge’s  charge  to  the  jury  was  right.  The 
provocation  theory  of  the  defence  was  thoroughly  explained  and 
the  mention  of  a previous  murder  conviction  for  the  same  offence 
was  not  improper  in  view  of  the  fact  that  this  had  been  referred 
to  throughout  the  trial  by  counsel  for  both  sides.  The  question 
of  the  existence  of  provocation  prior  to  the  killing  of  John  Sea- 
bright  was  properly  left  open  to  the  jury.  At  the  trial  of  the 
accused  for  that  offence  he  was  found  guilty  of  manslaughter, 
but  such  a finding  does  not  prevent  the  jury  at  the  trial  for 
another  offence  from  considering  all  the  facts.  Res  judicata 
does  not  enter  into  criminal  law:  Rex  v.  Bayn  (1932),  59  C.C.C. 
89;  L.  V.  The  King  (1934),  62  C.C.C.  308;  Rex  v.  Quinn,  supra, 
distinguished. 
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W.  B.  Common,  K.C.,  for  the  Crown,  respondent.  Provoca- 
tion coming  from  someone  else  beside  the  victim  is  only  a de- 
fence when  the  accused  thinks  that  it  came  from  the  victim. 
As  the  accused  in  the  case  at  bar  gave  no  evidence  as  to  his 
thoughts,  he  cannot  now  raise  provocation  as  a defence.  How- 
ever, if  it  is  raised,  the  jury  is  free  to  consider  all  the  facts  and 
is  not  bound  by  any  findings  made  at  a previous  trial  for  a 
different  offence. 

The  charge  of  the  learned  trial  Judge  correctly  explained 
the  defence  theory  and  a fair  test  of  its  propriety  is  whether 
objection  was  taken  at  the  trial,  not  the  flaws  disclosed  by  micro- 
scopic examination  on  appeal.  The  fact  that  the  jury  was  re- 
minded of  the  result  of  the  previous  trial  is  immaterial  and  in 
any  event  there  has  been  no  substantial  wrong  or  miscarriage 
of  justice.  Reference  to  Rex  v.  Parkin  (1922),  66  D.L.R.  175; 
Rex  V.  MacTemple,  [1935]  O.R.  389;  Rex  v.  Hill  (1928),  61 
O.L.R.  645. 

McRuer,  K.C.,  in  reply.  It  is  improper  for  Crown  counsel  to 
argue  that,  because  two  previous  juries  found  the  accused  guilty, 
there  could  have  been  no  miscarriage  of  justice.  Moreover 
Rex  V.  Quinn  is  still  good  law  in  Ontario,  and  res  judicata  is 
applicable  to  criminal  cases.  Reference  to  Rex  v.  Stark  (1927), 
60  O.L.R.  375;  Rex  v.  Brooks  (1927),  61  O.L.R.  147,  at  p.  169; 
Rex  V.  Diner  (1922),  63  D.L.R.  609,  at  p.  613. 

Cur.  adv.  vult. 

May  25th,  1938.  Masten  J.A.: — This  is  an  appeal  by  the 
accused  against  his  conviction  on  the  11th  day  of  March  last 
at  a trial  at  the  City  of  St.  Catharines,  in  the  County  of  Lincoln, 
before  the  Honourable  Mr.  Justice  Hope,  and  a jury,  for  the 
offence  of  murder,  pursuant  to  which  he  was  sentenced  by  the 
Court  to  be  executed  on  the  31st  day  of  May,  1938,  the  appellant 
being  now  a prisoner  at  the  County  Gaol  of  the  County  of  Lin- 
coln at  the  City  of  St.  Catharines  aforesaid. 

The  only  question  that  arises  on  this  appeal  is  whether 
a new  trial  should  be  directed  because  it  ought  to  have  been 
found  that  the  accused  acted  on  such  provocation  as  reduced 
the  crime  from  murder  to  manslaughter,  and  whether  with 
that  issue  in  mind  error  in  the  summing  up  of  the  learned  trial 
Judge  may  have  occasioned  a miscarriage  of  justice. 

There  is  no  question  that  the  accused  intended  to  kill  Amy 
Seabright.  His  exclamation  as  he  rushed  at  her  with  an  axe 
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makes  that  entirely  plain.  Then  arises  the  question  “was  there 
such  provocation  as  reduced  the  culpable  homicide  from  murder 
to  manslaughter?”  On  the  first  trial  McFarland  J.  charged 
the  jury  in  these  words:  “But  the  provocation  which  will  justify 

the  reduction  of  a charge  from  murder  to  manslaughter  mmst 
be  provocation  by  the  person  who  is  killed  and  not  by  any  one 
else”. 

This  Court  by  a majority  held  that  this  was  a misdirection 
and  ordered  a new  trial,  [1937]  O.R.  693.  Middleton  J.A.,  who 
wrote  the  judgment  of  the  majority,  said,  at  p.  699 : 

“I  am  convinced  the  Judge  had  no  right  to  withdraw  this 
question  from  the  jury  and  to  say  that,  as  a matter  of  law,  the 
provocation  must  be  the  act  of  the  victim  who  was  slain.” 

The  Crown  appealed  to  the  Supreme  Court  of  Canada  with 
the  result  that  the  judgment  of  this  Court  directing  a new 
trial  was  maintained,  [1938]  S.C.R.  18.  It  is  thus  made  plain 
that  the  bald  and  absolute  direction  of  McFarland  J.  was  erron- 
eous. 

The  true  view  is  that  pointed  out  by  Middleton  J.A.  at  p.  698, 
viz.,  that  the  Court  views  the  question  from  the  standpoint 
of  the  prisoner  subjectively. 

To  a similar  effect  is  the  statement  of  Duff  C.J.,  speaking 
for  the  Supreme  Court  of  Canada  in  [1938]  S.C.R.  at  pages 
20  and  21  : 

“On  the  other  hand,  the  law  has  recognized  that  an  offender 
under  the  dominion  of  a passion  provoked  by  wrong  or  insult 
may  in  some  circumstances  attack  a person  not  in  any  way  con- 
cerned with  the  act  of  provocation,  under  the  full  belief  that 
he  has  been  so;  and  such  circumstances  have  been  held  to  be 
sufficient  to  reduce  the  crime  from  murder  to  manslaughter. 

And  we  think,  moreover,  as  regards  the  source  from  which  the 
provocation  proceeds,  that  acts  of  provocation  committed  by  a 
third  person,  which  might  be  sufficient  to  reduce  the  offence  to 
manslaughter  if  the  victim  had  in  fact  participated  in  them, 
may  have  the  same  effect  where  the  offence  against  the  victim 
is  committed  by  the  accused  under  the  belief  that  the  victim 
was  a party  to  those  acts,  although  not  implicated  in  them  in 
fact. 

“We  think  the  trial  Judge  ought  to  have  asked  the  jury  to 
consider  whether,  in  the  blindness  of  his  passion,  aroused  by 
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the  quarrel  with  the  husband,  the  accused,  suddenly  observing 
the  wife  within  a few  feet  of  the  scene  of  the  quarrel  and  of 
his  mortal  assault  on  the  husband,  attacked  her  on  the  assump- 
tion that  she  was  involved  in  the  acts  of  the  husband  and 
daughter. 

“We  think  it  was  a question  for  the  jury  whether  (a)  the 
acts  relied  upon  as  constituting  provocation  were  calculated  to 
deprive  an  ordinary  man  of  self-control  to  such  an  extent  as 
to  cause  an  attack  upon  Mrs.  Seabright  of  such  a character  as 
that  delivered  by  the  accused;  and  (b)  whether  in  fact  the 
accused  was  by  reason  of  what  occurred  deprived  of  his  self- 
control  to  such  a degree;  and  in  his  attack  upon  Mrs.  Seabright 
was  acting  upon  such  provocation  on  a sudden  and  before  his 
passion  had  time  to  cool,  and  under  the  assumption  that  she 
was  involved  therein.” 

Along  with  these  judicial  statements  there  is  to  be  consid- 
ered the  statutory  provision  found  in  sec.  261(3)  of  The  Crim- 
inal Code,  R.S.C.  1927,  ch.  36,  reading  as  follows: 

“Whether  or  not  any  particular  wrongful  act  or  insult 
amounts  to  provocation,  and  whether  or  not  the  person  provoked 
was  actually  deprived  of  the  power  of  self-control  by  the  pro- 
v^ocation  which  he  received,  shall  be  questions  of  fact.” 

The  jury  was,  in  my  opinion,  charged  by  the  trial  Judge  in 
accordance  with  the  foregoing  statement  of  law,  and  following 
such,  they  have  found  the  accused  guilty  of  murder.  Conse- 
quently it  must  be  taken  that  they  have  found  as  a fact  that 
the  alleged  provocation  was  not  such  as  to  reduce  the  nature 
of  the ’crime  from  murder  to  manslaughter  as  claimed  by  the 
appellant.  This  is  a finding  of  fact  by  the  jury  with  which 
this  Court  cannot  interfere,  and  it  therefore  follows  that  the 
only  ground  of  attack  which  is  here  open  to  the  appellant  is 
error  in  the  conduct  of  the  trial,  either  on  the  ground  that  the 
finding  of  manslaughter  on  the  trial  of  the  appellant  for  the 
killing  of  John  Seabright  operates  at  the  present  trial  to  found 
a plea  of  res  judicata  or  autrefois  acquit^  thus  precluding  the 
jury  from  a finding  of  murder;  or  on  the  ground  of  non-direc- 
tion or  misdirection  in  the  summing  up  of  the  trial  Judge,  or 
error  in  submitting  to  the  jury  the  result  of  the  previous  trial. 

Before  concluding  my  study  of  this  appeal,  I have  had  the 
opportunity  of  perusing  the  reasons  for  judgment  of  my  brothers 
Middleton  and  Henderson.  I agree  with  the  conclusion  of  my 
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brother  Henderson  in  declining  to  grant  a third  trial  of  this 
case  and,  being  desirous  to  avoid  needless  reiteration,  I propose 
to  discuss  only  two  or  three  of  the  appellant’s  arguments  and 
for  the  rest  to  concur  in  the  reasons  of  my  brother  and  adopt 
them  as  my  own. 

The  points  which  I propose  to  discuss  are  as  follows : 

1.  Res  judicata; 

2.  Non-direction  in  failing  to  emphasize  the  details  of  the 
quarrel  between  John  Seabright  and  the  accused; 

3a.  Misdirection  in  quoting  baldly  to  the  jury  the  observa- 
tion of  my  brother  Middleton  on  the  former  appeal  to  this  Court. 
The  particulars  of  this  objection  to  the  charge  are  distinctly 
stated  in  the  reasons  of  my  brother  Middleton,  which  I here 
venture  to  repeat: 

“In  another  portion  of  the  charge  the  learned  trial  Judge 
quoted  from  my  judgment  something  which  I do  not  think  could 
properly  be  placed  before  the  jury.  In  the  course  of  the  dis- 
cussion of  the  question  raised  upon  the  appeal  then  before  us 
where  I was  emphasizing  the  right  of  the  prisoner  to  have  his 
conduct  passed  upon  by  a jury  and  the  duty  of  the  Court  to 
see  that  he  was  not  deprived  of  this  right  merely  because  the 
Court  might  think  that  he  was  in  truth  guilty  of  murder,  I said 
Tn  the  case  in  hand  I am  far  from  suggesting  that  the  conduct 
of  the  accused  would  not  justify  a verdict  of  wilful  murder,’ 
but  went  on  further  to  say  that  this  was  neither  here  nor  there; 
the  opinion  must  be  the  opinion  of  the  jury.  These  words  thus 
quoted  apart  from  their  context  may  have  had  a most  unfortun- 
ate operation  upon  the  minds  of  the  jury.  My  opinion  as  to 
the  facts,  or  the  opinion  of  anyone  else,  should  not  have  been 
placed  before  them.” 

3b.  Misdirection  in  placing  before  the  jury  the  verdict  of 
murder  recorded  by  the  jury  on  the  first  trial  and  the  ensuing 
sentence  and  in  giving  to  the  jury  the  indictment  with  that  re- 
cord endorsed  on  it. 

First  then  as  to  res  judicata.  The  appellant  submits  that; 
in  the  present  case  the  doctrine  of  res  judicata  applies  because, 
on  the  trial  of  the  present  appellant  for  the  killing  of  John  Sea- 
bright  which  took  place  some  time  prior  to  the  trial  here  in 
question,  provocation  reducing  the  homicide  from  murder  to 
manslaughter  was  found  by  the  jury  and  because  the  finding 
of  fact  was  essential  and  fundamental  to  the  judgment  in  that 
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case,  the  existence  of  such  provocation  is,  on  the  present  trial, 
res  judicata  in  view  of  all  the  surrounding  circumstances  con- 
nected with  the  killing  of  Amy  Seabright,  which  quickly  fol- 
lowed. In  other  words  that  a plea  of  autrefois  acquit  must 
succeed  to  the  extent  of  reducing  the  killing  of  Amy  Seabright 
from  murder  to  manslaughter. 

With  regard  to  the  general  principle  of  res  judicata  1 am 
in  complete  agreement  with  the  statement  of  my  brother  Middle- 
ton  in  Upper  v.  Upper ^ [1933]  O.R.  1.  In  that  case,  at  p.  7, 
he  says: 

“The  plea  of  res  judicata  applies,  except  in  special  cases,  not 
only  to  points  upon  which  the  Court  was  actually  required  by 
the  parties  to  form  an  opinion  and  pronounce  a judgment,  but 
to  every  point  which  properly  belonged  to  the  subject  of  litiga- 
tion, and  which  the  parties  exercising  reasonable  diligence  might 
have  brought  forward  at  the  trial. 

“I  will  refer  to  the  altogether  admirable  definition  of  the 
plea  given  by  the  Supreme  Court  of  the  United  States  in  South- 
ern Pacific  Railroad  Co.  v.  United  States  (1897),  168  U.S.  1: 
‘A  right,  question  or  fact  distinctly  put  in  issue  and  directly 
determined  by  a Court  of  competent  jurisdiction,  as  a ground 
of  recovery,  cannot  be  disputed  in  a subsequent  suit  between 
the  same  parties  or  their  privies;  and  even  if  the  second  suit 
is  for  a different  cause  of  action,  the  right,  question  or  fact 
once  so  determined  must,  as  between  the  parties  and  their  priv- 
ies, be  taken  as  conclusively  established  so  long  as  the  judgment 
in  the  first  suit  remains  unmodified  and  this  where  the  judg- 
ment is  specially  pleaded  or  merely  given  in  evidence.” 

I had  expressed  a similar  view  in  Foster  v.  Reaume  (1926), 
60  O.L.R.  63,  and  in  Toronto  General  Trusts  Co.  v.  Hogg^  [1932] 
O.R.  641. 

Whether  the  doctrine  of  estoppel  by  res  judicata  as  stated 
in  the  foregoing  cases  is  fully  applicable  to  criminal  proceed- 
ings, or  whether  the  plea  of  autrefois  acquit  rests  on  different 
or  on  narrower  grounds,  appears  to  have  given  rise  to  serious 
differences  of  judicial  opinion  and  appears  to  be  by  no  means 
settled.  I do  not  propose  to  enter  upon  a discussion  of  that 
question  for  I am  of  the  opinion  that  it  makes  no  difference 
in  the  present  case  which  view  is  adopted.  In  either  view  I 
am  unable  to  accede  to  the  appellant’s  argument. 
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On  the  present  appeal  the  appellant  states  his  grounds  in 
support  of  this  defence  as  follows : 

The  jury,  who  on  a former  occasion  tried  the  appellant  for 
killing  John  Seabright,  found  him  guilty  of  manslaughter  only 
and  not  of  murder.  This  finding  involves  necessarily  as  a basis 
the  conclusion  that,  when  the  appellant  killed  John  Seabright, 
he  was  acting  under  such  provocation  as  reduced  the  crime  from 
murder  to  manslaughter.  The  present  appellant  submits  that 
the  provocation  so  found  by  the  jury  in  the  former  case  is  iden- 
tical with  the  provocation  under  which  very  shortly  afterwards 
he  killed  Amy  Seabright  and  that  this  essential  fact  of  adequate 
provocation  must,  on  the  present  trial,  be  held  as  res  judicata. 

I cannot  agree  with  this  contention.  The  finding  of  provoca- 
tion in  connection  with  the  killing  of  John  Seabright  was  not 
a determination  of  provocation  in  rem  or  at  large.  It  was  pro- 
vocation personal  to  the  accused  and  John  Seabright  in  their 
relations  to  each  other  at  the  moment  when  the  appellant  killed 
John  Seabright. 

The  decisions  appear  to  me  to  indicate  that  in  criminal 
cases  the  plea  of  res  judicata  or  autrefois  acquit  is  applicable 
only  in  respect  of  the  same  offence  and  is  not  applicable  to  a 
different  offence,  namely,  the  killing  of  Amy  Seabright. 

Moreover  the  evidence  of  provocation  when  the  appellant 
killed  John  Seabright  is  entirely  different  from  the  evidence  of 
provocation  when  he  killed  Amy  Seabright. 

The  appellant  may  have  had  reason  to  believe,  and  may 
have  believed  (perhaps  mistakenly),  that  Amy  Seabright  was 
intimately  associated  with  the  original  quarrel  respecting  the 
line  fence,  but  the  immediate  provocation  which  occurred  at  the 
moment  between  the  appellant  and  John  Seabright  was  entirely 
distinct  from  such  provocation  (if  any)  as  arose  from  the  ap- 
pearance of  Amy  Seabright  on  her  own  door-step. 

Under  the  words  of  our  statute  the  provocation  must  be 
sudden.  Whether  the  sudden  appearance  of  Amy  Seabright  on 
her  door-step  coupled  with  a mistaken  belief  on  the  part  of  the 
appellant  that  she  was  concerned  in  the  line  fence  quarrel  con- 
stituted relieving  provocation  was  a new  question  for  this  pre- 
sent jury  to  determine  and  was  entirely  different  in  its  kind 
and  nature  from  the  provocation  which  the  jury  in  the  John 
Seabright  case  had  been  called  upon  to  consider. 
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While  uncontrollable  passion  of  the  appellant  is  a sine  qua 
non  I think  that,  under  the  judgment  of  the  Supreme  Court  of 
Canada,  there  must  here  be  superadded  to  such  condition  there- 
tofore induced,  a sudden  new  element,  viz.,  hatred  of  the  victim 
(Amy  Seabright)  for  insult  or  injury  (whether  real  or  mis- 
taken) aroused  by  her  sudden  appearance  on  her  door-step. 
This  is  something  new  and  different  from  the  evidence  of  pro- 
vocation in  the  trial  for  the  murder  of  John  Seabright  and 
gives  rise  to  a new  and  different  issue  which  was  determined 
by  the  jury  on  all  the  evidence  in  this  case  and  not  by  the  find- 
ing of  another  jury  on  different  evidence. 

The  views  which  I have  endeavoured  to  express  appear  to 
be  in  full  accord  with  the  judgment  of  the  Supreme  Court  of 
Canada  in  the  case  of  Remillard  v.  The  King  (1921),  62  S.C.R. 
21.  The  headnote  in  that  case  reads  in  part  as  follows: 

‘The  appellant  was  tried  for  murder  and  found  guilty.  The 
victim  had  been  killed  by  the  appellant’s  son,  at  the  instigation 
of  his  father.  The  son,  having  had  his  trial  previously,  had  been 
found  guilty  of  manslaughter. 

''Held,  that  the  appellant  could  be  convicted  of  murder.” 

At  p.  23,  Anglin  J.,  as  he  then  was,  records  his  opinion  as 
follows : 

“In  my  opinion  this  appeal  fails.  The  fact  that  in  another 
trial  another  jury  passing  upon  evidence  which  may  have  been 
somewhat  different  decided  that  the  offence  committed  by 
Romeo  Remillard  in  killing  Lucien  Morissette  amounted  only 
to  manslaughter  is  wholly  irrelevant  to  the  question  whether 
Joseph  Remillard  could  rightly  be  put  on  trial  for,  and  could 
upon  proof  that  he  had  aided,  abetted  or  instigated,  the  homicide, 
be  convicted  of  murder.  As  between  Romeo  Remillard  and  the 
Crown  the  verdict  of  the  jury  who  tried  him  is  no  doubt  con- 
clusive as  to  the  nature  of  his  crime.  As  between  Joseph  Re- 
millard and  the  Crown  it  determines  nothing.  The  character 
of  the  offence  actually  committed  by  each  must  be  decided  by 
the  jury  charged  with  the  disposition  of  the  indictment  against 
him.  To  the  first  question  in  the  reserved  case  the  only  possible 
answer  was  in  the  negative.” 

Rex  V.  Quinn  (1905),  11  O.L.R.  242,  is  clearly  distinguishable. 
There  the  fundamental  fact  in  both  proceedings  was  the  identity 
of  the  accused.  The  fact  that  the  crime  of  personation  had 
been  committed  was  not  in  controversy.  The  first  proceeding 
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was  for  personation  at  an  election  and  the  second  for  perjury 
in  the  same  connection  by  taking  a false  oath.  At  page  247 
Maclaren  J.A.  says: 

“At  the  first  trial  this  issue  was  determined  adversely  to 
the  Crown,  and  while  that  decision  stood  it  was  not  open  to 
the  Crown  to  have  it  tried  a second  time.  To  arrive  at  the  ver- 
dict which  they  did  it  was  necessary  for  the  second  jury  to  find 
that  it  was  the  accused  who  had  personated  Palmer,  and  thus 
in  effect  to  override  and  overrule  the  contrary  verdict  of  the 
first  jury.” 

To  sum  up.  Though  the  parties  to  the  present  proceeding 
are  the  same  as  in  the  John  Seabright  case  yet  the  offence  is 
different.  The  evidence  is  different.  The  “sudden  provocation” 
in  each  proceeding  is  different. 

For  these  reasons  I am  of  opinion  that  neither  res  judicata 
nor  autrefois  acquit  is  an  effective  ground  of  appeal  in  the  cir- 
cumstances of  this  case. 

I should  add  that  I think  such  a plea  must  be  raised  and 
formally  entered  at  the  time  when  the  accused  is  called  on  to 
plead  to  the  indictment:  Rex  v.  Sheen  (1827),  2 Car.  & P.  634, 
at  pages  635  and  636;  Rex  v.  Elrington  (1861),  1 B.  & S.  688, 
and  as  to  the  proof  necessary  to  be  adduced  in  support  of  such 
a plea  see  Roscoe’s  Criminal  Evidence,  15th  ed.,  pages  262  and 
476.  I think  that  it  cannot  be  entertained  by  this  Court  on  the 
present  appeal,  particularly  when  the  record  of  judgment  on 
the  indictment  for  killing  John  Seabright  forms  no  part  of  the 
evidence  in  the  present  case.  If  however  it  had  appeared  on 
this  appeal  in  the  circumstances  of  this  case,  that  such  a plea 
could  be  effectively  pleaded  I would  have  thought  that  we  ought 
to  direct  a new  trial  so  that  the  plea  might  be  raised  and  proper 
evidence  given.  But  for  the  reasons  above  stated  I am  of  the 
opinion  that  such  a plea  is  inapplicable  in  the  circumstances 
here  shown  and  if  pleaded  would  be  set  aside  on  demurrer. 

On  behalf  of  the  appellant  it  was  urged  before  us  that  the 
learned  trial  Judge  in  his  summing  up  to  the  jury  failed  to  put 
the  defence  before  the  jury  in  an  adequate  manner  and  in  par- 
ticular that  he  failed  to  impress  on  the  jury  the  violence  of  the 
antecedent  quarrel  respecting  the  line  fence,  and  the  violence 
of  the  frenzy  into  which  the  appellant  was  thrown. 

With  respect  to  error  in  the  summing  up  of  a trial  Judge 
by  reason  of  non-direction,  the  rule  has  been  considered  in  num- 
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erous  cases.  I refer  particularly  to  the  case  of  Rex  v.  Baugh 
(1917),  38  O.L.R.  559,  at  p.  569,  where  the  finding  of  the  Court 
was  that  the  theory  of  the  defence  and  the  evidence  favourable 
to  the  defence  should  be  put  before  the  jury  in  such  a way  as 
to  ensure  their  appreciation  of  the  point  at  issue  between  the 
parties  but  every  bit  of  evidence  and  every  inconsistency  need 
not  be  pointed  out  to  the  jury. 

That  case  was  decided  in  1917  and  the  view  there  expressed 
was  re-affirmed  by  the  Court  of  Appeal  in  the  case  of  Rex  v. 
West  (1925),  57  O.L.R.  446,  at  p.  449,  where  further  decisions 
relative  to  that  practice  are  noted. 

It  is  to  be  observed  in  the  present  case  that  the  trial  Judge 
was  not  requested  by  counsel  for  the  accused  to  direct  special 
attention  of  the  jury  to  the  details  of  the  antecedent  quarrel 
between  John  Seabright  and  the  accused.  While  it  is  true  that 
it  ought  to  be  the  general  rule  that  the  Court  of  Appeal  will 
not  entertain  an  objection  on  the  ground  of  non-direction  when 
the  appellant  has  omitted  to  take  it  at  the  trial,  yet  there  is 
no  hard  and  fast  rule  to  that  effect  and  where  the  ends  of  justice 
require  it,  particularly  in  a capital  case,  the  rule  will  not  be 
rigidly  enforced. 

The  rule  being  as  above  indicated,  I am  in  the  present  case 
unable  to  say  that  effect  should  be  given  to  the  objection  taken 
by  the  appellant  and  a new  trial  directed  on  the  ground  of  non- 
direction. The  fact  that  the  accused  did  reach  such  a stage 
of  blind  and  ungovernable  passion  that  he  killed  John  Seabright 
was,  throughout  the  trial,  clearly  and  unmistakedly  presented 
to  the  jury;  and  in  my  opinion,  nothing  would  have  been  gained 
by  an  elaboration  by  the  trial  Judge  of  the  details  of  the  quarrel 
between  these  two  people  antecedent  to  the  killing  of  John 
Seabright. 

With  respect  to  the  objections  founded  on  misdirection  and 
noted  above  as  (3a)  and  (3b)  I agree  with  the  opinion  which 
is  expressed  in  the  reasons  of  my  brother  Middleton  that  the 
course  pursued  by  the  trial  Judge  involved  the  presentation  to 
the  jury  of  matters  which  ought  not  to  have  been  submitted  to 
it  for  consideration  by  its  members  in  aiming  at  their  verdict. 
The  opinion  of  an  appellate  Judge  on  a question  of  fact  is  not 
evidence  for  the  jury  on  a new  trial  and  no  more  is  the  finding 
of  murder  by  another  jury  on  the  first  trial.  These  two  objec- 
tions have  occasioned  me  most  anxious  consideration. 
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In  the  result  after  perusal  again  of  Brooks  v.  The  King^ 
[1927]  S.C.R.  633,  and  the  subsequent  cases  where  that  decision 
has  been  applied,  and  after  consideration  of  all  the  circum- 
stances, I reach  the  conclusion  that  the  jury  charged  as  it 
should  have  been  could  not  as  reasonable  men  have  done  other- 
wise than  find  the  appellant  guilty  of  murder,  and,  consequently, 
that  no  substantial  wrong  or  miscarriage  of  justice  has  occurred, 
and  the  error  is  not  of  so  grave  a character  as  to  justify  a new 
trial. 

In  conclusion,  I desire  to  express  my  appreciation  of  the 
assistance  afforded  to  the  Court,  and  my  admiration  of  the 
argument  presented  by  counsel  for  the  appellant. 

Henderson  J.A.:- — An  appeal  by  the  accused  from  his  con- 
viction on  March  11th,  1938,  on  a charge  of  murder,  after  trial 
before  the  Honourable  Mr.  Justice  Hope  and  a jury  at  the  City 
of  St.  Catharines. 

This  appeal  is  founded  upon  objections  to  the  charge  of  the 
learned  trial  Judge  to  the  jury.  No  evidence  was  called  for 
the  defence  and  the  case  went  to  the  jury  upon  the  evidence 
adduced  by  the  Crown. 

In  opening  his  charge  the  learned  trial  Judge  explained 
clearly  and  fully  to  the  jury,  in  language  which  in  my  opinion 
it  would  be  difficult  to  improve  upon,  the  functions  of  a Judge 
and  of  a jury  in  a capital  charge,  and  prepared  the  minds  of 
the  jury  to  consider  their  verdict  with  composure  and  impar- 
tiality. He  pointed  out  to  them  that  it  was  his  duty  to  state 
to  them  the  law  applicable  to  the  case  and  that  they  were  the 
sole  judges  of  the  facts,  and  while  he  might  review  the  evidence 
and  express  an  opinion  in  respect  to  it,  or  some  parts  of  it, 
they  were  in  no  way  bound  to  accept  his  opinion  unless  it  coin- 
cided with  their  own.  He  instructed  them  that  the  onus  of 
proving  the  guilt  of  the  accused  beyond  a reasonable  doubt 
rested  throughout  the  trial  on  the  Crown,  and  explained  what 
is  meant  by  a reasonable  doubt. 

In  reality,  the  only  issue  which  the  jury  had  to  try  in  this 
case  was  whether  the  accused  should  be  convicted  of  murder 
or  of  manslaughter,  and  this  issue  depended  upon  whether  the 
accused  acted  under  such  provocation  as  would  reduce  the  kill- 
ing, which  would  otherwise  be  murder,  to  manslaughter. 

He  then  proceeded  to  explain  fully  what  that  provocation 
is  which  would  make  the  accused  guilty  of  manslaughter  and 
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not  murder.  He  then  proceeded  to  outline  the  facts  which  had 
appeared  in  evidence,  and  I cannot  do  better  than  to  quote, 
although  it  is  at  some  length,  his  resume  of  the  evidence,  omit- 
ting, however,  parts  which  are  immaterial  to  the  issues  here: 
“May  I now  refer  to  what  has  been  the  history  of  this  case, 
to  which  reference  has  been  previously  made.  We  find  two 
families  living  on  Page  Street  in  the  City  of  St.  Catharines, 
next-door  neighbours,  the  Seabrights  and  the  Manchuks.  We 
find  that,  as  in  many  instances  throughout  the  country,  a dis- 
pute developed  over  the  line  fence,  than  which  type  of  feud 
there  can  probably  be  no  more  bitter,  as  probably  some  of  you 
gentlemen  from  your  experience  in  the  country  will  know,  a 
fight  over  a line  fence,  and  it  goes  on  and  on  and  on  over  a 
considerable  period  of  time.  We  are  told  that  apparently  the 
rear  portion  of  that  line  fence,  consisting  of  posts  and  wire — 
whether  it  had  been,  as  defence  counsel  suggests,  not  a line 
fence  but  a part  of  a grape  arbour,  it  was  the  line  fence  and 
apparently  constituted  the  boundary  line  between  for  many 
years  the  wire  and  posts;  you  see  parts  of  them  in  the  photo- 
graphs. That  extended  from  the  back  of  the  premises  at  the 
garage  up  some  considerable  distance  toward  the  street,  and 
from  that  on  there  was  continued  of  late,  apparently,  according 
to  the  evidence,  so  far  as  it  goes — I do  not  know  what  fence 
may  have  been  there  previously — there  was  a fence  there,  this 
new  board  fence,  erected  some  year  or  thereabouts,  slightly 
more  or  less,  prior  to  May,  1936.  It  was  a new  board  fence,  and 
continued  from  the  wire  portion  right  out  to  the  sidewalk,  of 
some  considerable  height.  I do  not  suppose  it  would  quite  be 
considered  one  of  those  spite  fences,  but  it  was  a fence  of 
considerable  proportions  as  between  neighbours  at  the  front  of 
the  property.  Altercation  had  gone  on,  apparently,  the  details 
of  which  we  do  not  know,  however,  until  finally  in  May,  1936, 
according  to  the  evidence,  Manchuk,  the  accused,  consulted 
Mr.  Ure,  a civil  engineer  practising  in  St.  Catharines,  and  as 
a result,  Mr.  Ure  consulted  the  records  in  the  Registry  Office 
and  with  his  scientific  knowledge,  located  the  true  position  of 
the  boundary  line  between  the  Seabright  and  the  Manchuk 
properties,  and  he  drove  in  at  least  two  iron  posts,  maybe  more 
■ — I do  not  recall — at  least  two  iron  posts,  one  out  near  the 
street  line,  the  other  down  just  about  opposite  the  post-hole 
which  is  referred  to  in  the  evidence,  and  to  which  I shall  refer 
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later,  referred  to  as  ‘C’  on  these  plans.  That  line  that  he  ran 
and  determined  as  the  true  line  was  some  distance  in  on  what 
was  the  Seabright  property  as  enclosed  by  the  wire  and  board 
fence.  It  was  one  foot  eight  inches  at  the  street  line,  extending 
back  to  one  foot  two  inches  at  the  back.  You  might  notice 
also,  for  what  it  is  worth,  that  that  seemed  to  be  common  in 
that  vicinity,  because  you  will  see,  and  it  is  in  evidence,  from 
this  plan  exhibit  1,  the  McCormack  property,  on  the  opposite 
side  of  Seabright  to  the  Manchuk  property,  enclosed  also  part 
of  Mr.  Seabright’s  property,  one  foot  and  seven  inches,  about 
the  same  amount;  therefore  McCormack  was  overlapping  on 
Seabright  one  foot  seven  inches,  Seabright  was  overlapping 
on  to  Manchuk  one  foot  eight  inches,  but  then  you  go  further 
across  the  plan  and  you  see  that  Manchuk  was  encroaching  at 
the  front  one  foot  six  inches  on  the  neighbour  on  the  other  side 
of  him.  You  will  notice,  if  it  has  any  bearing  at  all — I want 
you  to  look  at  all  these  things — that  then  Manchuk’s  line  to  the 
north,  that  is,  to  the  opposite  side  of  Seabright’s,  while  he 
encroached  a foot  and  a half  at  the  front,  his  neighbour  comes 
on  to  him  a foot  and  a half  at  the  rear.  So  altogether  it  seemed 
to  have  been  a common  thing  for  the  lines  not  to  be  very  exact. 

“However,  that  is  only  background,  to  get  the  whole  picture. 
That  fence  or  those  fences  had  apparently  been  taken  down, 
the  wood  fence  taken  down  in  sections  and  put  up  against  the 
house;  you  see  it  in  one  or  more  of  the  photographs.  The  wire 
fence  had  been  pulled  out,  the  posts  and  wire.  I am  not  sure 
at  this  time— you  may  recall — whether  there  is  anything  in 
evidence  showing  whether  it  was  Manchuk  that  took  those 
fences  down  or  whether  it  was  Seabright,  or  whether  somebody 
else  took  them  down;  I do  not  recall  definitely  that  it  is  in 
evidence;  I do  not  think  it  is.  In  any  event,  they  were  down, 
and  as  a result  of  their  being  down,  we  find  Seabright,  on  the 
morning  of  the  8th  of  June,  according  to  the  evidence  which 
was  given  here,  had  been  to  his  own  lawyer  and  had  been 
given  certain  advice,  as  a result  of  which  he  came  home,  changed 
to  his  working  clothes,  got  a spade  and  hammer,  and  went  out 
to  put  back  at  least  certain  of  the  fence;  we  may  never  know 
just  how  much  he  was  intending  to  put  back.  I do  recall, 
though,  that  Mrs.  Lewis  said,  and  it  had  been  mentioned  in 
evidence,  that  he  had  been  told  that  he  had  the  right  to  put 
that  wire  portion  back  in  any  event. 
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“He  went  out;  and  he  proceeded  with  it.  His  daughter, 
Mrs.  Lewis,  had  come  to  the  house  just  a little  while  before 
he  returned  home,  and  she  found  her  mother  lying  down  on 
the  couch  in  the  dining  room,  I think  she  said.  The  mother, 
the  deceased,  Am^^  Seabright,  does  not  again  then  enter  into 
the  picture  until  after  considerable  other  events  transpired. 
You  have  heard  the  evidence  of  the  various  witnesses  as  to 
what  did  transpire  from  approximately  10.45  a.m.  for  about 
an  hour  more  or  less  afterwards;  you  have  heard  the  various 
versions  of  it.  Bearing  in  mind  my  instructions  to  you  as  to 
the  manner  in  which  you  should  weigh  evidence,  and  bearing  in 
mind  also  that  you  are  entitled  to  bring  into  play  in  applying 
this  evidence  your  own  common  knowledge  as  men  of  the 
world,  men  of  education,  who  have  gone  about,  and  who  know 
the  ordinary  affairs  of  human  beings — I do  not  mean  affairs 
pertaining  to  this  case;  do  not  think  that  for  a moment;  any 
knowledge  which  you  have  or  may  have  had,  directly  or  in- 
directly as  to  this  case  before  you  came  into  this  court  room 
must  be  entirely  banished  from  your  minds,  but  I mean  you  are 
entitled  to  bring  into  play  in  your  weighing  of  evidence 
the  common  knowledge  which  you  as  men  of  the  world  have; 
for  example,  the  ordinary  rule  that  two  and  two  make  four, 
and  things  of  that  nature.  You  may  apply  those  ordinary 
deductions  and  calculations  which  you  would  ordinarily  make 
in  your  life. 

“May  I say  that  I do  not  intend  or  propose  to  deal  with  all 
of  the  evidence,  each  witness  by  himself  or  herself;  I am  going 
to  try  to  present  to  you  the  picture  taking  the  whole  of  the 
evidence,  and  from  the  standpoint  of  all  of  the  witnesses. 

“Mrs.  Lewis  went  out  and  joined  her  father  as  he  worked 
at  the  post-hole  nearest  the  garage.  She  took  the  hammer, 
and  he  went  into  the  house  to  get  some  nails.  He  came  out 
of  the  house  and  put  the  tin  of  nails  on  the  driveway  and 
proceeded  with  his  digging,  putting  in  the  post  or  whatever  it 
was  just  at  that  moment.  At  that  time  the  Manchuks,  man 
and  wife,  were  in  their  garden,  and  you  may  very  well  gather 
from  what  has  been  said  here  by  various  witnesses — McCormack, 
who  said  there  was  a ‘chewing  match’.  Miss  Splonick,  who  said 
that  there  was  a quarrel  going  on,  she  could  hear  quarrelling, 
that  there  were  things  being  said  back  and  forth,  and  the 
provocation  apparently  went  on  for  some  time,  if  that  was 
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provocation.  If  the  Seabrights’  coming  out  and  starting  to  put 
in  those  post-holes  on  any  part  of  the  fence  was  a provocation, 
as  claimed  by  the  defence,  then  you  may  think  that  the  provoca- 
tion went  on  some  considerable  time.  Therefore,  did  the  accused, 
having  received  that  sudden  provocation,  which  was  immediately 
they  came  out,  you  might  think,  act  upon  it  suddenly,  or  was 
there  some  considerable  time  after  he  had  received  some  provo- 
cation before  he  actually  acted  in  the  manner  which  has  brought 
about  these  trials?  That  is  one  aspect  of  it  to  look  at,  and  it 
is  for  you  to  decide  upon  the  facts  as  to  provocation.  I am 
not  deciding  those  facts;  I am  merely  drawing  your  attention 
to  it. 

“Then,  again,  was  the  provocation  only  when  Seabright 
got  up  to  that  portion  of  the  fence  beyond  the  wire  part,  the 
new  wooden  fence,  when  he  came  up  to  the  post-hole  ‘D’?  If 
you  will  recall  the  evidence,  the  wooden  fence  extended  back 
to  about  the  iron  pin  which  was  about  opposite  post-hole  'C\ 
that  is  the  one  farther  back  on  the  lot.  The  provocation  which 
the  defence  is  claiming  excuses  this  man  to  a certain  extent, 
was  that  provocation  when  Seabright  started  going  on  the 
new  bit  of  the  fence?  I do  not  know;  I am  drawing  it  to  your 
attention;  it  is  for  you  to  consider.  You  are  the  judges  of  facts 
on  this  question  of  provocation  just  as  much  as  you  are  on 
any  other  question  of  fact.  If  it  was  no  provocation  which 
would  cause  him  to  see  red  or  be  frenzied,  when  they  were 
putting  in  the  wire  fence  and  its  posts  at  the  back  of  the  lot, 
you  may  ask  yourselves,  why  was  it  suddenly  provocation  when 
he  came  up  forward?  These  are  all  questions  that  you  as 
sensible  men  acting  in  your  capacity  should  address  to  your- 
selves. And  was  the  argument  starting  even  before  Sea- 
bright went  to  post-hole  ‘D’?  Was  it  not  starting?  The 
evidence  is  of  Mrs.  Lewis  that  it  was  starting  when  they  were 
back  at  the  first  post-hole,  as  I recall  it,  and  that  words  were 
said  then,  both  by  Manchuk  and  his  wife,  which  are  the  equiva- 
lent of  T will  kill  you’  or  something  of  that  description.  You 
may  ask  yourselves,  why  was  Manchuk,  when  they  were  work- 
ing back  before  coming  up  to  post-hole  ‘D’,  carrying  an  axe 
at  that  time?  Why  was  his  wife  carrying  a baseball  bat,  I 
think  it  was?  I do  not  know.  I am  drawing  your  attention 
to  all  of  these  matters  so  that  you  may  gather  from  the  way 
the  straws  go  as  to  which  way  the  wind  blows.  If  they  had 
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this  considerable  ‘chewing  match’,  as  McCormack  says,  if  it 
had  extended  for  some  time  over  the  earlier  work  on  the  wire 
fence,  does  it  then  become  provocation  which  suddenly  causes 
him  to  flare  up  when  they  go  up  to  post-hole  ‘D’? 

“I  do  not  want  you  to  confuse  this  question  of  provocation, 
which  is  pertaining  to  John  Seabright,  with  the  later  episodes 
with  reference  to  Amy  Seabright,  unless  you  feel  that  they  are 
a complete  chain  of  circumstances  making  for  the  one  provoca- 
tion now  argued  by  defence  counsel  as  applicable  to  the  death 
of  Amy  Seabright.  Had  there  been  time  for  his  passion  to 
cool,  as  the  law  puts  it?  You  will  think,  probably,  as  you  look 
at  the  evidence,  that  passion  cooled  or  there  was  not  much 
frenzy  at  various  times.  DJanchuk,  quite  properly — and  give 
him  credit — took  the  bat,  I think  it  was,  or  the  axe,  from  his 
wife.  Again,  when  she  picked  up  a stone,  he  took  the  stone 
from  her  and  he  said  something  about  leaving  them  alone,  or 
for  her  not  to  do  it — not  to  hit  him,  I believe  it  was.  Manchuk 
was  during  that  part,  you  may  think,  showing  considerable 
calmness.  That  is  for  you  to  decide.  Then  suddenly,  after 
showing  that  attitude,  he  comes  along  and  there  is  the  un- 
fortunate striking  of  John  Seabright  at  post-hole  ‘D’  as  he  is 
working  there. 

“Then  what  transpires?  John  Seabright  falls — altogether 
I think  the  evidence  goes  to  show  that  he  was  struck  three 
times — and  as  he  is  struck  by  the  axe  it  apparently  gets  some 
blood  on  it,  and  blood  gushes  out  or  spatters  out  on  to  Mrs. 
Lewis,  the  daughter,  and  on  to  the  hammer;  you  will  recall 
that  the  evidence  was  that  there  were  bloodstains  on  the 
hammer.  Mrs.  Lewis  screams  and  rushes  across  her  father 
where  he  had  fallen,  apparently,  and  an  effort  was  made,  as  I 
recall  her  evidence,  by  Manchuk  towards  her;  as  I recall  it,  I 
do  not  think  he  struck  her  at  all,  but  it  was  said  that  he 
knocked  the  hammer  out  of  her  hand.  Is  that  not  the  evidence? 
Correct  me  if  I am  wrong.  She  rushed  off,  screaming  from 
the  shock  as  she  says,  out  the  driveway,  and  went  to  McCor- 
mack’s to  telephone  for  the  police.  As  she  was  going  out  she 
says  that  she  saw  her  mother  come  to  the  door,  and  she 
screamed  or  cried,  ‘Mother,  go  back!’  but  she  went  on,  having 
warned  her  mother,  she  went  on. 

“Her  mother  did  come  out,  apparently,  attracted  by  the 
episode.  There  is  no  suggestion  or  evidence  that  the  mother 
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in  any  way  said  anything.  There  is  no  evidence  that  the 
mother  was  at  any  time  mixed  up  in  this  quarrel.  She  may 
have  been;  I do  not  know;  I am  not  saying  she  was  or  she 
was  not;  I am  saying  that  there  is  no  evidence  which  says 
that  she  was  at  any  time  mixed  up  with  the  disputes,  as  I 
recall  it.  I may  be  wrong,  there  may  be  some  evidence  of  it, 
but  I do  not  recall  it.  There  is  this,  though,  that  might,  you 
think,  indicate  something  of  the  mother's  attitude;  Mrs.  Lewis 
said  that  she  had  asked  her  mother  something  about  this,  and 
her  mother  refused  to  tell  her  anything  about  what  was  going 
on.  Whether  the  mother  was  standing  aside  or  not  and  staying 
an  interested  spectator  but  not  one  of  those  mixed  up  in  the 
controversy,  I do  not  know. 

“You  may  think,  I suggest,  that  it  may  have  little  bearing 
whether,  as  Mrs.  Smalko  says,  she  was  hit  when  she  was  stand- 
ing right  up  at  the  door,  or,  as  the  other  says,  when  she  was 
standing  on  the  steps,  or  when  she  was  standing  at  the  bottom 
of  the  steps.  You  may  surely  think,  I suggest  to  you,  that  it 
makes  little  difference  where  she  was  standing.  Her  body  was 
found — at  least,  she  was  found;  she  was  not  dead  then — on  the 
cement  block  at  the  bottom  of  the  steps,  with  her  head  up  the 
steps;  that  is  where  she  was  found.  She  was  seen  by  one  of 
the  witnesses,  McCormack,  you  recall,  coming  out  and  putting 
her  hand  up  to  her  head,  shielding  her  eyes  from  the  light,  to 
see  what  it  was,  as  a person  would  on  coming  out  of  the  dark 
atmosphere  of  the  house  into  the  bright  morning  sunlight;  she 
was  seen  by  him. 

“Some  reference  has  been  made,  by  the  way,  by  the  defence, 
as  to  whether  McCormack  saw  her.  He  says  he  was  standing 
six  feet  and  five  inches  from  a certain  pine  tree  or  evergreen  tree 
or  fir  tree  which  is  shown  on  the  plan,  and  that  particular  loca- 
tion is  plotted  on  the  plan  by  the  surveyor,  who  says  that  from 
that  particular  location  McCormack  could  not  have  seen  the 
back  porch  of  the  house.  McCormack  did  not,  as  I recall  it, 
give  evidence,  according  to  what  he  said  in  the  witness  box, 
at  the  trial  of  the  accused  for  the  murder  of  John  Seabright. 
He  did  give  evidence  at  the  last  trial  of  this  issue,  and  in  the 
witness  box  he  was  asked  to  identify  where  he  stood,  and  after 
a lapse  of — was  it  from  June  8th,  1936,  till  March,  1937,  that 
the  trial  was? 

Mr.  Hope:  “Yes,  My  Lord,  March  9th.” 
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His  Lordship:  “When  suddenly  asked  in  the  courtroom, 

as  you  recall — it  was  read  by  counsel  from  his  examination  at 
that  time — he  identified  his  position,  in  that  way,  and  defence 
counsel  now  argues  that  this  man’s  evidence  should  not  be 
given  any  credence  because  he  said  at  that  time,  about  a year 
after  the  event,  where  he  was  standing,  and  from  where  he 
said  at  that  time  he  was  standing  he  could  not  possibly  have 
seen  it,  it  would  have  been  physically  impossible.  Do  you  think 
that  McCormack  strikes  you  as  the  type  of  man  who  would 
come  into  Court  perjuring  himself  as  to  what  he  saw  and 
jeopardizing  the  life  of  a fellow  man  unless  he  saw  it?  Which 
do  you  think  would  be  the  most  lasting,  indelibly  impressed 
upon  McCormack’s  mind  that  morning,  where  he  stood  when 
he  was  looking  at  what  was  happening,  or  what  he  saw  that 
was  happening  in  this  tragedy?  Ask  yourselves  as  reasonable 
men  which  is  the  more  sensible  thing  to  give  weight  to  in  his 
evidence.  Is  his  evidence  to  be  entirely  disregarded?  Did  he 
impress  you  as  being  a man  who  would  come  into  Court  and 
swear  falsely,  on  a matter  of  such  grave  importance,  that  he 
actually  saw  a blow  being  struck  by  Manchuk  on  Mrs.  Sea- 
bright?  He  swears  he  saw  it.  It  is  for  you  to  decide,  of  course, 
but  you  are  reasonable  men  and  men  of  common  sense,  no 
doubt.  However,  you,  not  I,  are  the  judges  of  the  facts. 

“Then,  again,  when  I am  dealing  with  the  question  of  the 
believing  of  witnesses,  Mrs.  Bodnaruk  said  that,  from  her  posi- 
tion across  the  road  on  this  veranda,  she  could  see  the  back 
porch  and  the  back  door  of  both  houses.  Again,  because  she 
said  that,  do  you  think  she  was  telling  a deliberate  falsehood? 
Or  was  it  that  she  was  mistaken?  Was  it  that  she,  in  her  in- 
ability to  use  fluent  English,  referred  to  the  back  of  the  house 
as  being  identified  with  the  steps  and  the  porch?  It  is  for  you 
to  decide.  She  actually  swears  she  saw  down  that  laneway 
across  the  road,  and  she  saw  Manchuk  going — both  she  and 
Miss  Splonick;  you  can  take  their  evidence  together — she  saw 
Manchuk  striking  the  man  by  the  post-hole  which  is  more  or 
less  in  the  centre  of  the  driveway,  back  of  the  centre  of  the 
driveway.  Then  she  saw  Manchuk  and  his  wife  go  in  behind 
their  own  house,  that  is,  toward  their  back  door  or  back  porch. 
According  to  one  of  those  witnesses  they  went  out  of  sight, 
according  to  the  other  he  just  went  to  the  corner,  not  out  of 
sight  from  where  they  were  across  the  road;  and  then,  having 
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gone  that  far,  apparently  attention  being  directed  to  the  de- 
ceased Amy  Seabright,  who  had  come  out  of  the  house  or  who 
had  by  that  time  come  down  off  the  steps,  off  the  porch,  as 
you  may  decide  it — it  is  for  you  to  decide  on  the  whole  evidence 
— Manchuk  turned  around  and  was  seen  by  these  two  women 
with  his  axe,  a long-handled  axe,  held  in  front  of  him  and  up 
in  his  hands  as  they  demonstrated,  going  back  across  the  drive- 
way and  in  behind  the  Seabright  house.  They  saw  him  do  that. 

“There  has  been  reference  made  by  the  defence  counsel  to 
the  other  axe,  or  hatchet  I should  say,  the  hatchet,  exhibit  18, 
which,  you  will  recall,  according  to  the  evidence,  was  handed 
to  one  of  the  constables  by  a man.  That  man  did  not  give 
evidence  here,  but  it  was  said  it  had  been  picked  up  under  the 
stoop  at  the  back  of  the  Manchuk  house.  That  man  who  picked 
it  up  was  not  here.  But  take  it  as  it  may  be,  whether  it  was 
picked  up  there  or  not,  consider  it  for  a moment.  It  had  hair 
attached  to  it  which  was  gray  and  reddish  pigmentation,  which 
was  longer  than  a man’s  hair,  which  was  attached  to  the  blunt 
end  of  that  hatchet,  the  blunt  end  of  the  head  of  the  hatchet, 
and  which  was  examined  by  Dr.  Frankish  and  which  he  says 
was  similar,  as  I recall  his  evidence,  to  the  hair  of  Amy  Sea- 
bright which  he  also  examined — similar  to.  And  you  will 
recall  that  I asked  the  doctor  specifically  myself  if  there  was 
anything  else  with  that  hair  on  the  hammer,  and  he  said  no, 
nothing  but  some  debris,  bits  of  debris;  there  was  no  blood 
whatsoever.  Would  it  be  reasonable  to  suppose — you  are  the 
judges  of  the  fact — would  it  be  reasonable  to  suppose  that  if 
that  hatchet  had  been  used  by  somebody,  I do  not  know  whom, 
as  suggested  by  the  defence — I am  trying  to  put  forward  all 
the  theories  of  the  defence — if  that  hatchet  had  been  used  on 
Amy  Seabright,  would  you  not,  after  hearing  of  the  lacerated 
wounds  on  her  head,  have  expected  some  blood  to  be  on  that 
also?  However,  that  is  for  you  to  consider.  In  homes  of  this 
nature,  in  the  ordinary  sweepings  that  go  out  of  the  house, 
might  hair  not  go  out?  It  is  for  you  to  consider.  In  any 
event,  as  opposed  to  those  conjectures  as  to  that  hatchet, 
exhibit  18,  those  suggestions  made  by  the  defence,  there  is 
positive  sworn  evidence  that  Manchuk,  the  accused,  went  over 
with  a long-handled  axe  held  in  front  of  him;  there  is  the 
positive  evidence  of  McCormack  that  he  saw  Manchuk  with  a 
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long-handled  axe  strike  Amy  Seabright.  You  are  the  judges, 
but  you  are  judging  on  the  evidence. 

“Something  has  been  said  also,  while  I am  on  the  axes,  as 
to  the  number  of  axes  or  hatchets  here.  It  is  the  duty  of  the 
Crown  to  bring  before  you  everything  which  might  have  any 
bearing  on  it,  and  those  police  officers,  knowing  the  nature  of 
the  offence,  rightly  brought  to  the  attention  of  the  Crown  auth- 
orities all  of  these  various  types  of  weapons  or  tools  which 
they  found  on  the  place.  There  is  no  suggestion  that  these 
others  were  used;  they  were  there,  they  were  brought  into  the 
preliminary  inquiry,  and  they  are  placed  before  you  for  what 
they  are  worth.  The  Crown  does  not  suggest  they  were  used, 
and  I do  not  think  even  the  defence  suggests  that  the  other 
two  were  used — that  is,  16  and  17 — unless  it  be  that  they  do 
suggest  that  18  may  have  been  in  some  mysterious  manner 
used  in  the  killing  of  Amy  Seabright. 

“Now,  what  does  the  evidence  show  you  as  to  provocation, 
the  sudden  provocation  which  would  apply  so  far  as  Amy  Sea- 
bright’s  death  is  concerned?  Was  there  anything  in  her  action 
personally  as  she  came  out  there  shading  her  eyes  and  looking 
to  see  what  was  happening?  Was  there  anything  in  the  fact 
that  there  had  been  all  this  altercation?  This  altercation  had 
been  going  on  for  months.  Any  part  that  she  personally  may 
have  had  in  it  did  not  take  place  that  morning,  you  may  think. 
Whatever  may  have  taken  place  before,  did  not  take  place  that 
morning  in  her  actions — addressing  your  attention  purely  to 
Amy  Seabright’s  actions  for  the  moment — and  if  it  was  some- 
thing that  she  did  previously  that  directed  his  attention  to  her 
resulting  in  his  actions,  that  she  had  done  previously,  was  it 
a sudden  provocation  upon  which  he  suddenly  acted,  or  was  it 
done  after  a lapse  of  time  so  far  as  she  was  concerned?  I am 
speaking  purely  of  any  actions  of  hers;  I shall  also  direct  your 
attention  to  the  actions  of  the  husband  and  the  daughter,  Sea- 
bright and  Mrs.  Lewis,  so  far  as  their  actions  may  have  related 
to  the  mother,  or  the  mother  and  wife.  It  is  for  you  to  con- 
sider, therefore,  if  all  this  altercation,  ‘chewing  match’ — that 
morning,  with  what  you  know  took  place,  was  a provocation — 
a sudden  provocation,  mark  you — which  would  justify  the  ac- 
cused’s actions,  reducing  it  to  manslaughter. 
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‘'Now,  I have  in  part  referred  to  the  provocation.  What  is 
the  evidence  as  to  what  took  place?  Again,  may  I repeat,  in 
case  I have  not  dealt  with  it  as  fully  as  I should.  Seabright 
was  struck  in  the  middle  of  the  driveway.  Manchuk  then  went 
toward  his  house;  one  v/itness  says  he  disappeared  from  view 
as  viewed  from  the  opposite  side  of  the  street.  Had  his  pas- 
sion, his  frenzy,  as  defence  counsel  suggested,  if  you  want  to 
call  it  that,  if  he  did  have  a frenzy — first  of  all  you  have  to 
decide  whether  he  had  a frenzy — had  his  frenzy  time  to  sub- 
side, having  vented  it  upon  John  Seabright  with  three  blows, 
having  turned  back  to  his  house,  his  own  house?  Was  there 
sufficient  opportunity  for  his  anger  to  cool?  And  if 
there  was,  in  your  opinion — it  is  a question  of  fact  for 
you  alone  to  decide — if  you  think  that  there  was  an  opportunity 
there  where  a reasonable,  prudent  man  might  have  cooled  his 
passions,  and  then,  having  had  that  opportunity  and  his  pas- 
sions having  been  given  the  opportunity  to  cool,  and  cooled, 
he  turns  around  and  strikes  this  woman,  as  I suggest  to  you 
the  evidence  discloses,  was  that  with  deliberate  intent?  And 
remember  his  words  as  translated,  ‘Here  is  for  you,  you  old 
devil’.  You  will  recall  that  those  were  said  in  his  own  language. 
There  is  nothing  to  suggest  that  Mrs.  Seabright  understood  the 
Ukranian  language.  Is  there  anything  to  be  gathered  from  the 
fact  that  he  did  use  his  own  language  at  that  time,  as  to  whe- 
ther his  passions  had  cooled  or  whether  he  was  still  in  the  throes 
of  a passion  brought  about  by  sudden  provocation?  That  is 
a matter  which  you  will  consider.  He,  at  that  time,  uses  his 
own  language.  But  throughout  this  whole  case  it  is  for  you 
to  decide  whether  there  was  enough  of  a provocation  to  excuse 
the  offence  from  that  of  murder  reducing  it  to  manslaughter. 
I do  not  think  there  is  very  much  more  I can  say  to  you  on 
that  score. 

“You  should  consider,  after  you  have  considered  all  of  the 
evidence — by  the  way,  before  I refer  to  this,  just  one  other 
bit  of  evidence  as  to  whether  he  was  cool  and  collected  or  not 
that  morning.  You  might  just  consider  this:  it  was  very  shortly 
after  that  the  axe  was  taken  from  him  or  obtained  in  the  house; 
the  axe  had  been  wiped  of  certain  of  its  blood  marks.  His 
passion  may  have  cooled  by  that  time,  of  course;  he  may  have 
realized  what  he  had  done.  That,  again,  is  for  you  to  con- 
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sider.  It  looked  as  though  it  had  been  rubbed  off,  I think  is 
the  way  one  of  the  witnesses  put  it;  it  had  not  been  wiped  clean. 

“While  I am  dealing  with  that,  reference  has  been  made  by 
defence  counsel  to  the  fact  that  no  blood  of  Amy  Seabright 
was  found  on  that  axe.  That  is  not  as  I recall  Dr.  Frankish’s 
evidence.  Dr.  Frankish’s  evidence — and  I am  not  suggesting 
for  a moment  that  defence  counsel  have  misled  you  or  attempted 
to  mislead  you — Dr.  Frankish’s  evidence,  as  I understand  it, 
was  that  the  blood  which  came  from  the  bloodstains  on  the  axe 
was  group  2 blood,  and  that  from  those  specimens  of  stains 
which  came  from  Amy  Seabright’s  clothing,  diluted  by  excreta 
and  polluted  with  putrefaction  before  he  got  them,  he  was  unable 
to  determine  with  any  satisfaction  the  grouping  of  her  blood; 
that  is  as  I recall — and  I think  I am  correct — the  effect  of  Dr. 
Frankish’s  evidence.  He  could  not  get  a test  which  would  show 
whether  it  had  a grouping  or  whether  it  was  that  negative  one 
which  would  go  into  negative  reaction — I may  be  using  the  in- 
correct word,  negative  reaction,  but  that  reaction  which  would 
throw  it  into  group  4.  However,  there  is  no  evidence  satisfac- 
tory, I may  suggest  to  you — it  is  for  you  to  decide  all  of  these 
things,  as  I warned  you  at  the  start,  are  for  you,  because  you 
are  the  judges  of  the  fact;  do  not  let  anything  that  I may  sug- 
gest carry  you  away  unless  it  coincides  with  your  views — there 
is  no  direct  evidence  as  to  what  Amy  Seabright’s  blood  group- 
ing was.  She  may  have  had  the  same  blood  grouping  as  her 
husband,  for  all  you  know;  she  may  have  been  group  2 also; 
I do  not  know;  there  is  no  satisfactory  evidence  as  to  that. 
But  you  may  wonder  if  it  has  any  such  particular  significance 
that  you  need  let  it  determine  your  verdict  one  way  or  the 
other,  because  there  is  the  direct  evidence  that  she  was  struck, 
and  she  was  struck  by  this  axe,  according  to  three  witnesses, 
a long-handled  axe,  and  according  to  one  witness  she  was  struck 
by  Manchuk,  and  the  two  other  witnesses  saw  him  going  toward 
the  direction  in  which  she  was  found  later.  So  the  question  of 
the  blood,  you  may  think,  in  view  of  the  direct  evidence  of  eye- 
witnesses, may  be  of  little  significance.  If  this  were  a case 
which  was  dependent  upon  circumstantial  evidence  there  would 
be  a great  deal  of  importance,  and  it  would  be  very  essential 
that  you  should  pay  very  particular  attention  to  that  question 
of  blood. 
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“As  I have  said,  on  the  question  of  provocation,  you  will 
consider  whether,  in  the  blindness  of  Manchuk’s  passion,  aroused 
by  the  quarrel  with  John  Seabright,  Manchuk,  suddenly  observ- 
ing the  wife  within  a few  feet  of  the  scene  of  the  quarrel,  and 
considering  also  his  mortal  assault  on  the  husband,  that  hav- 
ing just  taken  place,  just  a little  while  before,  just  a very  fev/ 
seconds  or  minutes  before,  attacked  her  on  the  assumption  that 
she  was  involved  in  the  acts  of  the  husband  and  the  daughter. 
That  is  the  question  for  you  to  consider,  and  it  is  a question 
which  I put  to  you. 

“It  is  a question  also  for  you  to  consider  as  to  whether  the 
acts  relied  upon  as  constituting  provocation  in  this  case  were 
calculated  to  deprive,  not  this  man,  but  an  ordinary  man  of 
self-control  to  such  an  extent  as  to  cause  an  attack  upon  Mrs. 
Seabright  of  such  a character  as  that  apparently,  according 
to  the  evidence,  delivered  by  the  accused  against  her,  and  whe- 
ther in  fact  the  accused  Manchuk  was  by  reason  of  what  had 
occurred  deprived  of  his  self-control  to  such  a degree.  In  his 
attack  upon  Mrs.  Seabright  was  he  acting  under  such  provoca- 
tion on  a sudden — provocation  on  a sudden  and  acting  on  a sud- 
den— before  his  passions  had  time  to  cool  and  under  the  as- 
sumption that  she  was  involved  therein?  Those  are  matters 
that  you  will  consider,  and  consider  wisely,  on  this  matter  of 
provocation.  After  ail,  it  is  the  provocation  of  an  ordinary  man, 
that  would  cause  an  ordinary  man  to  lose  his  self-control.  Is  a 
dispute,  even  over  a line  fence,  and  one  which  had  gone  the 
length  of  time  and  with  the  intensity  of  this  one,  such  provoca- 
tion as  would  entitle  a man  to  claim  the  benefits  of  it  in  reduc- 
ing a murder  charge  to  that  of  manslaughter?  It  is  not  any 
provocation;  it  is  whether  on  the  facts  there  was  such  provoca- 
tion, such  sudden  provocation,  and  it  is  for  you  to  judge. 

“There  is  also,  as  has  been  referred  to  by  counsel,  not  only 
that  presumption  of  innocence,  but  the  doctrine  of  what  we  call 
reasonable  doubt.  If  you  have  reasonable  doubt,  as  I shall  elab- 
orate it  to  you,  you  are  entitled — yes,  not  only  entitled  but  you 
are  required — to  give  to  the  accused  the  benefit  of  that  reason- 
able doubt.  By  reasonable  doubt,  I mean  the  reasonable  doubt, 
not  only  as  to  the  actual  killing,  of  which  there  is  evidence, 
you  may  think,  but  the  question  of  provocation.  You  will  also 
give  to  the  accused  the  benefit  of  reasonable  doubt  on  the  pro- 
vocation, if  you  have  that  reasonable  doubt.  By  the  term  “rea- 
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sonable  doubt”,  however,  I do  not  mean  a possible  doubt,  but 
an  actual  and  a substantial  doubt.  A juror  may  not  create  mat- 
erials of  doubt  by  resorting  to  some  trivial  suppositions  or  some 
remote  conjecture  as  to  a possible  state  of  facts  different  from 
that  state  of  facts  which  is  established  and  supported  by  the 
evidence.  If  after  a fair  and  impartial  consideration  of  all  of 
the  evidence  in  the  case,  both  for  the  Crown  and  as  brought 
forward  by  the  defence  in  cross-examination,  you  have  an  abid- 
ing conviction  of  the  guilt  of  the  defendant  on  the  charge  laid, 
of  murder,  and  you  are  fully  satisfied  to  a moral  certainty  of 
the  truth  of  the  charge  made  against  him,  then  you  are  satis- 
fied beyond  reasonable  doubt.  But  if  the  evidence  hag  left  you 
in  that  condition  of  mind  that  you  cannot  say  that  you  feel 
that  there  is  an  abiding  conviction  amounting  to  a moral  cer- 
tainty of  the  truth  of  the  charge,  then  you  have  a reasonable 
doubt,  and  you  should  give  the  benefit  of  that  reasonable  doubt 
to  the  accused;  it  is  your  duty  to  do  so.  By  reasonable  doubt, 
I again  repeat  to  you,  I do  not  mean  some  foolish  school-girl 
sentimentality  which  you  conjure  up  in  your  mind  in  order  to 
give  you  an  easy  way  out  of  what  might  otherwise  be  a stern 
duty  which  you  are  called  upon  to  perform  for  your  country; 
I mean  a sensible  doubt  supported  by  the  evidence.  If  you  have 
that  reasonable  doubt  also  as  to  the  provocation,  you  will  also 
give  the  benefit  of  that  reasonable  doubt  to  the  accused,  and 
if  you  think  that  there  is  the  provocation,  then  you  will  find 
the  accused  not  guilty  of  murder  but  guilty  of  manslaughter, 
which  is  culpable  homicide  also. 

“It  would  be  unseemly  in  the  ordinary  course  of  events  for 
me  to  refer  to  the  nature  of  this  offence  as  charged  and  to  the 
severity  of  the  penalty  which  is  attached  to  it,  but  it  has  been 
brought  to  your  attention  on  more  than  one  occasion  during 
the  course  of  this  trial  that  this  man’s  life  is  hanging  in  the  bal- 
ance. If  it  is,  and  it  goes  down  in  the  balance  by  the  due  course 
of  law,  after  a fair  and  open  trial,  and  after  your  mature  ver- 
dict, that  is  none  of  your  concern,  gentlemen.  No  more  is  it  my 
concern  if  I should  be  called  upon  to  impose  that  penalty.  You 
and  I have  no  option  in  the  matter.  Even  although  you  may 
not  agree  with  the  idea  of  capital  punishment,  capital  punish- 
ment is  the  law  of  the  land,  and  you  have  taken  your  oath,  and, 
whether  you  like  the  law  of  the  land  or  not,  your  dislike  of  it 
should  not  interfere  with  what  would  otherwise  be  the  manner 
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in  which  you  might  come  to  a verdict.  You  are  not  imposing 
a penalty  on  him;  I am  not  imposing  the  penalty;  we  are  all 
instruments  in  the  hand  of  the  law,  and  the  law  prescribes  the 
penalty.  The  law  has  been  made  by  Parliament,  and  there  is 
the  responsibility.  So  do  not  let  any  maudlin  sympathy  or 
sentiment  on  that  score  permit  you  to  deviate  from  your  strict 
path  of  duty,  provided  after  full  consideration  your  path  of 
duty  directs  you  to  what  may  seem  disagreeable. 

“Reference  has  been  made  also  to  the  previous  trials.  The 
previous  trial  of  this  accused  man  for  the  murder  of  John  Sea- 
bright,  at  which  he  was  found  guilty  of  manslaughter,  and  for 
which,  as  has  been  said  by  his  counsel,  he  is  now  serving  his 
time  according  to  the  sentence  then  imposed  upon  him,  should 
have  nothing  to  do  with  your  judgment — nothing  to  do  with  it. 
The  fact  that  a jury  in  a previous  trial,  not  a trial  of  this  man 
for  the  killing  of  Amy  Seabright  but  a trial  of  this  man  for 
the  killing  of  John  Seabright,  saw  fit,  after  giving  due  consid- 
eration to  the  evidence,  to  give  heed  to  that  doctrine  of  provo- 
cation with  which  I have  dealt,  at  some  length,  and  to  give 
the  accused  the  benefit  of  that,  reducing  the  finding  from  one 
of  murder  to  manslaughter,  you  are  not  bound  by  the  finding 
of  that  jury;  you  are  not  bound  by  that.  That  had  to  do  with 
the  killing  of  John  Seabright;  you  are  dealing  with  the  killing 
of  Amy  Seabright.  Even,  for  example,  if  I may  go  so  far,  if 
this  were  a retrial  of  the  John  Seabright  case,  the  fact  that  a 
previous  jury  had  found  provocation  does  not  bind  you  to  find 
the  same  thing.  And  the  fact  that  this  man  has  been  tried  in 
this  Court  at  a previous  assize  in  March  last  for  the  murder 
of  Amy  Seabright  and  was  there  found  guilty  of  murder  and 
sentenced  accordingly,  and  the  fact  that  he  appealed  and  was 
granted  a new  trial,  does  not  say  that  the  result  of  that  pre- 
vious trial  was  wrong.  All  it  does  say,  and  all  that  the  appeals 
have  said  in  this  case,  is  as  set  out  in  the  judgment  of  Mr. 
Justice  Middleton,  if  I may  refer  to  it.  He  says,  Tn  the  case 
in  hand  I am  far  from  suggesting  that  the  conduct  of  the  accused 
would  not  justify  a verdict  of  wilful  murder’.  Neither  was  he 
saying  it  would,  but  I am  pointing  out  to  you  that,  because  it  is 
sent  back  for  a new  trial,  does  not  mean  to  say  that  the  verdict 
given  at  the  last  trial  of  this  accused  man  for  the  murder  of 
Amy  Seabright  was  wrong.  It  does  not  say  that.  What  it  does 
mean,  and  why  he  was  given  a new  trial,  is  because,  on  the 
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understanding  of  the  law  on  the  question  of  provocation,  in 
charging  the  jury  at  that  time  the  trial  Judge — and  I say  it 
with  all  respect  to  him,  because  there  is  controversy  of  opinion 
on  it — the  trial  Judge  followed  strictly  what  he  claimed  and 
what  even  the  Chief  Justice  of  Canada  says  the  provision  of 
The  Criminal  Code  contemplates,  namely,  saying  that  provoca- 
tion must  be  from  the  person  killed  and  from  no  other;  that 
is,  that  the  provocation  must  be  in  this  case — I am  speaking 
of  the  previous  trial  and  the  charge  to  the  jury,  not  of  this 
trial — must  be  from  Amy  Seabright  and  from  no  one  else,  and 
therefore  that  was  taken  out  of  the  consideration  of  the  jury 
at  that  trial  on  the  Judge’s  charge,  and  in  spite  of  the  provision 
of  the  Code,  in  the  light  of  cases  in  England  over  some  consid- 
erable time,  it  was  felt  that  this  man  was  entitled,  not  to  have 
the  trial  Judge  determine  whether  there  was  provocation  or 
not  as  a matter  of  fact — it  is  not  for  me  to  determine  it;  it  is 
for  the  jury  to  determine  it — and  it  was  considered  that  the 
trial  Judge,  by  directing  the  jury  as  he  did  in  the  previous  trial, 
had  taken  it  out  of  the  hands  of  the  jury  to  determine  on  the 
question  of  provocation.  I want  to  make  that  quite  clear  to 
you,  and  I am  only  referring  to  it  by  reason  of  the  fact  that 
reference  has  been  made  to  these  various  appeals  and  it  may 
be  befogging  you  as  to  why,  after  the  verdict  as  it  was,  there 
should  be  a new  trial  at  all.  That  is  why  it  is,  because  an  ac- 
cused person  must  be  convicted  after  due  trial  according  to 
the  law,  and  where,  as  in  that  case,  the  jury  was  so  directed, 
the  jury  did  not  consider  as  a matter  of  fact  whether  there 
was  provocation  or  not.  I leave  that  question  open  to  you  to 
consider,  whether  there  was  provocation  or  not,  whether  there 
was  provocation  as  I have  outlined  to  you  previously,  both  as 
set  out  in  the  Code  and  as  covered  by  the  judgment  of  the 
Supreme  Court  of  Canada.” 

In  my  opinion  this  was  a dispassionate,  impartial,  exhaus- 
tive and  accurate  statement  of  the  evidence,  and  of  the  consid- 
erations which  should  be  present  in  the  minds  of  the  jury  in 
arriving  at  their  verdict. 

This  case  has  a history  which  must  be  borne  in  mind.  The 
accused  was  first  tried  for  the  murder  of  John  Seabright  and 
was  convicted  of  manslaughter  and  sentenced  to  twenty  years’ 
imprisonment. 
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He  was  then  tried  for  the  murder  of  Amy  Seabright,  con- 
victed of  murder  and  sentenced  to  death. 

Upon  appeal  from  this  conviction,  the  majority  of  this  Court 
were  of  opinion,  inasmuch  as  the  learned  trial  Judge  had  in- 
structed the  jury  the  provocation  must  come  from  the  victim, 
that  there  was  a mistrial,  and  that  there  should  be  a new  trial, 
and  this  was  affirmed  by  the  unanimous  judgment  of  the  Su- 
preme Court  of  Canada:  [1937]  O.R.  693;  [1938]  S.C.R.  18. 
The  result  of  this  was  the  trial  now  under  review. 

Upon  the  completion  of  the  charge  the  jury  retired  and  after 
having  been  out  some  time,  intimated  that  they  desired  some 
further  instructions  and  upon  their  being  re-assembled  in  Court, 
the  foreman  propounded  to  the  trial  Judge  this  question: 

“Q.  In  order  to  reduce  a murder  charge  to  a manslaughter 
charge,  is  it  necessary  to  establish  the  fact  that  the  person 
killed  committed  the  act  of  provocation?” 

The  learned  trial  Judge  thereupon  proceeded  at  very  con- 
siderable length,  to  instruct  the  jury  in  answer  to  this  question, 
and  in  doing  so,  quoted  from  the  opinion  of  my  brother  Middle- 
ton  in  this  Court,  and  also  quoted  at  length  the  judgment  of 
the  learned  Chief  Justice  of  Canada  who  delivered  the  unanimous 
judgment  of  the  Supreme  Court  of  Canada,  [1938]  S.C.R.  18. 
In  the  course  of  that  opinion  the  learned  Chief  Justice  of  Canada 
reviewed  the  cases  which  have  been  decided  in  the  English 
Courts  and  expressed  the  following  view,  at  p.  20 : 

“On  the  other  hand,  the  law  has  recognized  that  an  offender 
under  the  dominion  of  a passion  provoked  by  wrong  or  insult 
may  in  some  circumstances  attack  a person  not  in  any  way  con- 
cerned with  the  act  of  provocation,  under  the  full  belief  that 
he  has  been  so;  and  such  circumstances  have  been  held  to  be 
sufficient  to  reduce  the  crime  from  murder  to  manslaughter 

And  at  p.  21:  “ . . . And  we  think,  moreover,  as  regards 

the  source  from  which  the  provocation  proceeds,  that  acts  of 
provocation  committed  by  a third  person,  which  might  be  suffi- 
cient to  reduce  the  offence  to  manslaughter  if  the  victim  had 
in  fact  participated  in  them,  may  have  the  same  effect  where 
the  offence  against  the  victim  is  committed  by  the  accused 
under  the  belief  that  the  victim  was  a party  to  those  acts,  al- 
though not  implicated  in  them  in  fact. 
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“We  think  the  trial  Judge  ought  to  have  asked  the  jury  to 
consider  whether,  in  the  blindness  of  his  passion,  aroused  by 
the  quarrel  with  the  husband,  the  accused,  suddenly  observing 
the  wife  within  a few  feet  of  the  scene  of  the  quarrel  and  of 
his  mortal  assault  on  the  husband,  attacked  her  on  the  assump- 
tion that  she  was  involved  in  the  acts  of  the  husband  and 
daughter. 

“We  think  it  was  a question  for  the  jury  whether  (a)  the 
acts  relied  upon  as  constituting  provocation  were  calculated  to 
deprive  an  ordinary  man  of  self-control  to  such  an  extent  as 
to  cause  an  attack  upon  Mrs.  Seabright  of  such  a character 
as  that  delivered  by  the  accused;  and  (b)  whether  in  fact  the 
accused  was  by  reason  of  what  occurred  deprived  of  his  self- 
control  to  such  a degree;  and  in  his  attack  upon  Mrs.  Seabright 
was  acting  upon  such  provocation  on  a sudden  and  before  his 
passion  had  time  to  cool,  and  under  the  assumption  that  she 
was  involved  therein.” 

All  of  the  foregoing,  accompanied  by  appropriate  comments, 
was  read  by  the  learned  trial  Judge  to  the  jury  and  enlarged 
with  such  explanations  as  were  calculated  to  make  them  under- 
stand it. 

I now  proceed  to  consider  the  objections  urged  and  ably 
argued  before  us  by  counsel  for  the  accused.  They  were  as 
follows : 

1.  The  learned  Judge  failed  to  put  before  the  jury  the  evi- 
dence on  the  question  of  provocation  for  the  defence  as  fully 
as  he  did  the  evidence  for  the  Crown. 

Counsel  cited  the  case  of  Rex  v.  West  (1925),  57  O.L.R.  446, 
at  p.  449,  in  which  the  late  Mr.  Justice  Ferguson  expressed  a 
view  as  to  the  duty  of  the  presiding  Judge  in  delivering  his 
charge  to  the  jury. 

The  theory  of  the  defence  in  this  case  was  that  the  crime 
was  manslaughter  and  not  murder  because  of  provocation,  and 
Mr.  McRuer’s  criticism  of  the  learned  Judge’s  charge  was  that, 
in  reviewing  the  occurrences  of  the  day  on  which  the  crime  was 
committed,  the  learned  Judge  failed  to  indicate  the  speed  in 
which  the  events  succeeded  each  other  or  in  other  words  that 
his  review  might  have  left  the  impression  that  more  time  elapsed 
than  in  fact  did  happen.  In  my  opinion,  as  I have  already  said, 
the  learned  Judge’s  review  of  the  evidence  was  accurate  and 
unexceptionable. 
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2.  That  under  the  provisions  of  The  Criminal  Code,  the 
question  arises,  whether  John  Seabright  was  doing  an  act  which 
he  had  a legal  right  to  do  and  that  the  learned  Judge  should 
have  pointed  out  that  John  Seabright  had  no  legal  right  to  go 
on  the  accused’s  property  at  Post  D. 

The  learned  Judge  clearly  pointed  out  that,  according  to 
the  evidence  of  the  surveyor,  the  fence  which  Seabright  engaged 
in  re-erecting,  so  far  at  least  as  to  set  posts  therefor,  was  on 
the  accused’s  property. 

There  is  a grave  question  as  to  whether  that  portion  of  the 
fence  composed  of  posts  and  wire  and  commencing  at  the  garage 
building  and  running  towards  the  street,  a distance  of  some 
thirty  feet,  had  been  there  a sufficient  time  to  establish  it  as 
a true  boundary.  It  did  appear  that  Seabright  had  been  so 
advised  by  his  solicitor.  It  also  appeared  that  the  high  board 
fence  which  extended  from  that  point  to  the  street  line,  had 
been  erected  by  Seabright  only  a year  before,  and  that  the  loca- 
tion of  Post  D was  part  of  the  board  fence.  All  of  this  was 
carefully  explained  to  the  jury  by  the  learned  trial  Judge  and 
in  addition  the  jury  themselves  heard  the  evidence. 

Although  it  may  be  open  to  question  whether  in  fact  Sea- 
bright was  doing  an  unlawful  act,  the  manner  in  which  the 
case  was  left  to  the  jury  indicates  clearly  that  in  regard  to 
Post  D he  was  at  the  time  of  his  death  upon  the  accused’s 
property. 

I conceive  that  the  learned  trial  Judge  very  wisely  went 
no  further  than  to  state  the  facts  as  they  appeared  in  evidence, 
without  offering  any  legal  opinion  to  the  jury. 

3.  That  upon  the  question  whether  there  was  time  for  the 
accused’s  passion  to  cool,  the  evidence  against  this  was  put  to 
the  jury,  and  the  evidence  for  it  was  not  put  to  the  jury. 

In  my  opinion,  there  is  nothing  to  support  this  objection. 
This  is  putting  in  another  way  the  first  objection,  and  what  I 
have  said  as  to  that  is  all  I have  to  say,  except  that  the  learned 
Judge’s  charge  was,  in  my  opinion,  exemplary  in  this  regard. 

4.  That  the  connection  of  the  deceased  Amy  Seabright  with 
the  wrongful  acts  of  John  Seabright  was  not  correctly  put  by 
the  learned  trial  Judge,  and  that  the  jury  was  concerned  with 
this  question  throughout  the  months  over  which  the  quarrel 
as  to  the  line  fence  extended. 
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I have  been  unable  to  find  any  evidence  that  Amy  Seabright 
was  connected  in  any  way  with  these  quarrels.  There  is  abso- 
lutely no  evidence  of  any  provocation  by  her.  What  evidence 
there  is  as  to  her,  is  that  she  was  not  connected  and  refused 
to  be  connected  with  the  quarrels,  and  refused  to  discuss  the 
matter. 

It  was  open  to  the  accused  to  have  given  evidence  or  to  call 
witnesses  to  prove  that  she  was  concerned  with  the  quarrels, 
and  he  did  not  do  so.  The  learned  trial  Judge  directed  the 
attention  of  the  jury  to  what  evidence  there  was,  and  his  charge 
is  manifestly  fair  in  this  respect,  in  my  opinion.  The  jury  were 
plainly  told  that  it  was  not  necessary  to  the  defence  of  provo- 
cation that  Amy  Seabright  should  be  concerned  in  any  wrongful 
act  or  should  herself  have  given  provocation.  It  was  only  neces- 
sary that  the  accused  should  believe  her  to  be  so  concerned. 

5.  That  there  was  evidence  that  the  accused  had  taken 
an  axe  from  the  hands  of  his  wife,  also  a baseball  bat  and  a 
stone  with  which  apparently  she  was  threatening  an  assault, 
and  that  this  disproves  any  malicious  intent  on  the  part  of  the 
accused. 

The  attention  of  the  jury  was  directed  to  this  evidence  by 
the  learned  trial  Judge. 

6.  That  the  definition  of  manslaughter  was  put  to  the  jury 
in  a very  confused  way. 

I am  unable  to  find  any  foundation  for  this  objection.  I 
think  the  Judge  in  his  opening,  defined  the  difference  between 
murder  and  manslaughter  very  clearly. 

7.  That  the  Judge  erred  in  telling  the  jury  that  the  accused 
had  been  convicted  of  murder  and  in  reading  extracts  from  the 
judgment  of  Middleton  J.A.,  upon  the  former  appeal  to  this 
Court. 

At  the  close  of  the  opening  address  of  counsel  for  the  Crown, 
in  which  counsel  impressed  upon  the  jury  that  the  charge  pre- 
ferred by  the  Crown  was  that  of  murder,  the  following  dialogue 
took  place  between  counsel  for  the  accused  and  the  learned  trial 
Judge: 

“Mr.  Bench:  My  Lord,  I am  just  troubled  about  one  feature 

of  my  friend’s  opening.  He  did  go  so  far  with  relation  to  what 
has  transpired  in  the  Courts  with  relation  to  the  attack  upon 
John  Seabright — 
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“His  Lordship:  I think  you  can  rely  upon  my  dealing 

with  that  in  my  charge  to  the  jury. 

''Mr.  Bench:  I just  wanted  to  point  out  that  the  accused 

was  punished  for  that,  and  not  allowed  to  go  free. 

"'Mr.  Hope:  I tried  to  make  it  clear  that  they  were  only 

investigating  the  one  crime. 

“His  Lordship:  I will  deal  with  that  in  due  course. 

''Mr.  Bench:  Thank  you,  my  Lord.” 

All  or  nearly  all  of  the  witnesses  for  the  Crown  were  asked 
by  counsel  for  the  defence  whether  they  had  given  evidence 
upon  the  trial  of  the  accused  for  the  murder  of  John  Seabright 
and  upon  the  former  trial  of  the  accused  for  the  murder  of 
Amy  Seabright,  and  whether  their  evidence  upon  the  present 
occasion  coincided  with  their  evidence  upon  the  previous  occa- 
sions. In  fact  one  witness  of  whom  counsel  had  omitted  to 
ask  these  questions  was  recalled  for  that  purpose. 

The  purpose  of  this,  and  I am  not  in  any  way  criticizing 
the  purpose,  I think  this  was  perfectly  proper  on  the  part  of 
counsel  for  the  accused,  was  to  bring  repeatedly  before  the  minds 
of  the  jury  that  the  former  trials  had  been  had,  and  that  the 
accused  had  been  convicted  of  manslaughter  in  the  case  of  John 
Seabright  and  was  undergoing  punishment  therefor. 

Counsel  now  complains  that  the  learned  Judge  brought  out 
the  fact  that  upon  his  former  trial  the  accused  had  been  found 
guilty  of  the  murder  of  Amy  Seabright. 

It  is  asking  too  much  of  this  Court  to  ask  us  to  suppose  that 
any  member  of  the  jury  was  not  aware  of  this  fact. 

It  is  also  objected,  in  this  connection,  that  the  indictment 
upon  the  former  trial  endorsed  with  the  finding  of  “guilty  of 
murder”,  was  handed  to  the  jury  along  with  the  exhibits  when 
they  retired  to  the  jury  room. 

It  has  been,  in  my  experience,  the  practice  for  years  to  hand 
the  indictment  to  the  constable  in  charge  of  the  jury,  along 
with  the  exhibits,  so  that  he  may  take  them  with  the  jury  to 
the  jury  room.  I can  find  no  substance  whatever  in  these 
objections. 

8.  That  apart  from  the  reference  to  the  sections  of  the 
Code  the  charge  as  laid  in  the  indictment  is  for  manslaughter. 

It  would  have  been  as  well  for  the  indictment  to  have  charged 
murder  in  the  usual  plain  words,  but  the  Crown  counsel  in  his 
opening  address  to  the  jury  made  it  abundantly  clear  that  the 
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charge  being  prosecuted  by  the  Crown  was  that  of  murder, 
and  there  can  be  no  misapprehension  upon  the  subject. 

9.  That  the  matter  of  provocation  and  the  condition  of 
mind  of  the  accused  when  John  Seabright  was  killed,  was  a 
matter  in  issue  on  the  trial  of  John  Seabright,  and  was  deter- 
mined there,  and  as  between  the  Crown  and  the  accused  is 
res  judicata. 

In  other  words  it  is  argued  that  nothing  that  occurred  up 
to  the  time  of  the  killing  of  John  Seabright  should  have  been 
put  in  evidence  before  the  jury,  because  the  verdict  of  the  jury 
upon  the  trial  of  the  accused  for  the  murder  of  John  Seabright 
is  res  judicata  and  the  only  thing  the  jury  had  to  consider  was 
whether,  upon  the  evidence  of  events  happening  between  the 
killing  of  John  Seabright  and  the  killing  of  Amy  Seabright,  the 
accused’s  passions  had  had  time  to  cool  and  he  had  had  an 
opportunity  for  reflection. 

If  this  objection  can  be  maintained,  it  follows  that  there  was 
a mistrial.  The  case  of  Rex  v.  Quinn  (1905),  11  O.L.R.  242,  is 
authority  for  the  proposition  that  the  principle  of  res  judicata 
applies  in  criminal  cases,  and  I therefore  agree  that  the  verdict 
of  the  jury  in  the  killing  of  John  Seabright  is  binding  upon  the 
Crown  and  the  accused  qua  that  crime. 

But  the  argument  of  the  accused  is  that  the  finding  that 
the  killing  of  John  Seabright  was  done  under  provocation  which 
reduced  the  crime  to  manslaughter,  also  reduces  the  killing  of 
Amy  Seabright  to  manslaughter,  unless  after  the  killing  of 
John  Seabright,  the  passions  of  the  accused  had  time  to  cool 
and  he  had  opportunity  for  reflection  so  as  to  become  master 
of  his  passions.  It  would  follow  that  the  only  inquiry  for  the 
jury  would  be  as  to  the  events  happening  between  the  killing 
of  John  Seabright  and  the  killing  of  Amy  Seabright.  To  this 
I cannot  assent.  The  question  of  res  judicata  was  not  consid- 
ered by  the  Supreme  Court  of  Canada;  it  is  not  referred  to 
in  the  judgment  and  we  have  the  word  of  Crown  counsel  who 
argued  the  appeal  that  it  was  not  mentioned  in  argument;  but 
the  judgment  of  the  Supreme  Court  of  Canada,  in  my  view, 
negatives  the  argument  now  put  forward.  Upon  the  trial  of 
the  accused  for  the  murder  of  Amy  Seabright  the  jury  is  to 
inquire  whether  he  believed  that  Amy  Seabright  was  concerned 
in  the  provocation  which  he  received  and  this  opens  the  inquiry 
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so  that  all  the  circumstances  leading  up  to  the  killing  are  to 
be  before  the  jury. 

The  case  of  Remillard  v.  The  King  (1921),  62  S.C.R.  21, 
is  of  interest  upon  this  question  of  res  judicata. 

In  that  case  Romeo  Remillard  was  tried  upon  an  indictment 
of  murder  and  was  found  guilty  of  manslaughter.  The  victim 
was  killed  as  a result  of  a rifle  shot  which  was  fired  by  Romeo 
Remillard.  Subsequently  Joseph  Remillard,  the  father  of  Romeo 
Remillard  was  tried  on  an  indictment  of  murder,  and  was  con- 
victed of  murder,  upon  the  ground  that  he  had  instigated  the 
shooting.  It  was  held  in  the  Supreme  Court  of  Canada  that,  as 
between  Romeo  Remillard  and  the  Crown,  the  verdict  of  the 
jury  who  tried  him  is  conclusive  as  to  the  nature  of  his  crime, 
but  that  as  between  Joseph  Remillard  and  the  Crown  it  deter- 
mined nothing.  In  that  case  there  was  one  victim  for  whose 
killing  one  accused  was  convicted  of  manslaughter  and  the 
other  accused  was  convicted  of  murder. 

In  the  case  at  bar,  there  are  two  victims,  and  one  accused, 
but  on  principle  it  appears  to  me  that  the  verdict  of  the  jury 
who  tried  the  accused  for  one  crime  while  conclusive  as  between 
him  and  the  Crown  qua  that  crime,  determines  nothing  with 
respect  to  the  second  crime. 

I agree  with  the  comment  made  by  my  brother  Hasten  dur- 
ing the  argument  that  the  course  adopted  by  the  learned  trial 
Judge  of  reading  from  decided  cases  by  way  of  instructing  the 
jury  in  the  law,  is  not  the  ideal  course  to  pursue.  In  my  opinion 
it  is  preferable  for  the  trial  Judge  to  state  the  law  instead  of 
reading  authorities. 

In  the  words  of  the  late  Chief  Justice  of  Canada  (then  Anglin 
J.),  in  Rex  v.  Remillard,  supra,  at  p.  24: 

“Without  characterizing  the  charge  as  a model  presentation 
of  the  case  to  the  jury  ...  I regard  it  as  fulfilling  the  re- 
quirements of  the  law  and  not  warranting  interference  by  an 
appellate  court  . . . ”. 

I am  unable  to  find  that  there  was  either  misdirection  or 
non-direction  on  the  part  of  the  learned  trial  Judge. 

For  these  reasons  I think  the  appeal  must  be  dismissed. 

I reach  this  conclusion  with  less  regret,  for  the  reason  that, 
in  my  opinion,  the  accused  should  not  be  permitted  to  plead  his 
loss  of  temper  or  his  passions  in  extenuation  or  in  condonation 
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of  the  brutal  killing  of  an  old  lady,  who,  upon  the  evidence, 
was  innocent  of  any  offence  towards  him. 

In  parting  with  this  case,  I think  it  right  to  add  that  the 
practice  of  handing  the  indictment  to  the  jury  to  be  taken  to 
the  jury  room  is  not  one  which  I approve. 

Fisher  J.A.: — I agree  with  the  reasoning  and  conclusions 
of  my  brother  Henderson  and  have  nothing  to  add. 

Middleton  J.A.  (dissenting) : — An  appeal  by  the  accused 
from  his  conviction  upon  a trial  before  the  Honourable  Mr. 
Justice  Hope  of  the  offence  of  murder  committed  on  the  8th 
day  of  June,  1936,  of  Amy  Seabright,  contrary  to  secs.  259 
and  263  of  The  Criminal  Code,  R.S.C.  1927,  ch.  36,  and  his  sen- 
tence for  said  offence  to  be  executed  on  the  31st  day  of  May, 
1938. 

On  the  day  in  question  Manchuk,  as  he  spells  his  name, 
killed  not  only  Amy  Seabright  but  her  husband  John  Seabright, 
the  two  killings  taking  place  within  a very  few  minutes,  and 
for  the  purpose  of  this  discussion  may  be  regarded  as  being 
contemporaneous. 

The  slayings  are  admitted.  There  is  no  question  of  the 
guilt  of  the  accused  of  some  crime.  The  question  of  importance 
is:  was  the  crime  murder  or  was  it,  by  reason  of  provocation, 
manslaughter  only? 

Upon  the  trial  of  Manchuk  for  the  death  of  John  Seabright 
the  jury,  rightly  or  wrongly,  found  that  the  crime  was,  by  rea- 
son of  the  provocation,  manslaughter  only,  and  Manchuk  was 
thereupon  sentenced  to  twenty  years’  penal  servitude. 

At  a later  assize,  Manchuk  was  placed  upon  his  trial  for 
the  murder  of  the  wife.  Upon  provocation  being  relied  upon  to 
reduce  the  offence  to  the  minor  crime,  the  trial  Judge  told 
the  jury  that,  according  to  the  law,  the  provocation  relied  upon 
must  be  provocation  by  the  victim  and  that  provocation  by  the 
husband,  which  would  serve  to  reduce  the  crime  to  manslaugh- 
ter, could  not  also  reduce  the  crime  of  killing  the  wife,  who 
was  not  a party  to  the  provocation. 

In  the  opinion  of  the  majority  of  the  Court  of  Appeal  this 
charge  was  not  correct,  and  we,  accordingly,  directed  a new 
trial:  [1937]  O.R.  693.  The  theory  which  found  acceptance  by 
the  majority  was  that  provocation  so  reduced  the  mentality  of 
the  accused  that  he  was  not  at  the  time  of  the  crime  master 
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of  his  own  understanding,  and,  in  the  words  of  The  Criminal 
Code,  provocation  had  deprived  him  of  the  power  of  self-control 
to  such  a degree  that,  while  blameworthy  and  meriting  punish- 
ment and,  if  necessary,  severe  punishment,  he  did  not  merit 
the  extreme  punishment  of  death. 

Upon  this  case  being  taken  to  the  Supreme  Court,  [1938] 
S.C.R.  18,  the  Supreme  Court,  while  confirming  our  order  dir- 
ecting a new  trial,  did  not  approve  of  the  reasoning  upon  which 
it  was  granted.  The  Supreme  Court  unanimously  determined 
that  neither  view  entertained  by  the  provincial  Judges  was 
correct.  It  was  not  correct  to  charge  the  jury  as  the  trial 
Judge  had  done  that  there  must  be  provocation  by  the  victim; 
nor  would  it  be  correct  to  charge  the  jury  that  the  existence 
of  provocation,  no  matter  by  whom  the  provocation  was  caused, 
would  be  sufficient  to  reduce  the  crime,  if  it  had  rendered  the 
criminal  not  the  master  of  his  own  understanding.  The  Supreme 
Court  adopted  a middle  ground.  The  criminal  was  guilty  only 
of  the  lesser  crime  if  he  acted  under  the  dominion  of  a passion 
provoked  in  truth  by  a third  person,  if  he  acted  “in  the  full 
belief’’  that  he  had  been  provoked  by  the  victim,  and,  there- 
fore, the  Court  suggested  that  the  jury  should  be  asked  to  de- 
termine two  things,  first,  whether  the  acts  relied  upon  as  con- 
stituting provocation  were  calculated  to  deprive  an  ordinary 
man  of  self-control  to  such  an  extent  as  to  cause  an  attack  upon 
the  victim  of  such  a character  as  that  delivered  by  the  accused, 
and,  secondly,  whether  in  fact  the  accused  was,  by  reason  of 
what  occurred,  deprived  of  his  self-control  to  such  a degree, 
and  in  his  attack  upon  the  victim  was  acting  upon  such  provo- 
cation on  a sudden  and  before  his  passion  had  time  to  cool  and 
under  the  assumption  that  she  was  involved  therein. 

The  exceedingly  difficult  problem  is  thus  presented.  The 
jury  has  to  find  that  the  culprit  acted  upon  the  assumption 
that  the  victim  was  a party  to  the  provocation. 

The  new  trial  directed  was  subsequently  held  before  the  Hon- 
ourable Mr.  Justice  Hope  and  a jury,  resulting  in  a verdict  of 
murder,  and  from  that  trial  this  appeal  is  now  had. 

The  trial  was  conducted,  as  might  be  expected,  with  con- 
spicuous ability,  and  with  much  anxious  care  by  the  learned 
trial  Judge.  The  learned  trial  Judge’s  charge  to  the  jury  lasted 
from  2.30  to  4.30  and  covered  some  forty  pages.  After  an  inter- 
val of  two  hours,  the  jury  returned  and  asked  a question  (p. 
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356) : “In  order  to  reduce  a murder  charge  to  a manslaughter 

charge  is  it  necessary  to  establish  the  fact  that  the  person  killed 
committed  the  act  of  provocation?”  The  learned  Judge  then 
addressed  the  jury  upon  this  question  at  great  length,  reading 
to  them  the  Code  and  from  various  judgments  that  had  been 
pronounced  in  this  case.  This  discussion  extended  for  some 
ten  pages  of  the  notes,  and  it  showed  that  all  that  was  said 
in  the  charge  had  failed  to  convey  to  the  jury  any  definite  idea 
upon  this  vital  point.  At  the  close  of  his  Lordship’s  remarks, 
the  jury  retired  apparently  satisfied,  but  from  the  discussion 
that  followed  between  the  Judge  and  counsel,  there  seems  to 
have  been  some  lingering  doubt. 

I have  two  criticisms  to  make  concerning  the  charge.  It  is, 
I think,  wiser  for  a Judge  who  understands  what  the  law  is 
to  tell  the  jury  in  simple  and  categorical  language  what  it  is. 
I do  not  think  that  reading  to  the  jury  long  discussions  found 
in  reported  cases,  sometimes  clothed  in  most  technical  language, 
is  apt  to  convey  to  them  an  active  view  of  the  law.  The  jury 
desire  an  answer  to  the  question  that  troubles  them,  “Yea”  or 
“Nay”,  and  if,  as  here,  the  question  does  not  admit  of  an  answer 
in  the  affirmative  or  negative,  the  answer  should  be  given  in 
the  simplest  possible  words.  The  jury  are  not  concerned  with 
the  reasoning  by  which  the  conclusion  is  arrived  at. 

In  another  portion  of  the  charge  the  learned  trial  Judge 
quoted  from  my  judgment  something  which  I do  not  think  could 
properly  be  placed  before  the  jury.  In  the  course  of  the  dis- 
cussion of  the  question  raised  upon  the  appeal  then  before  us 
where  I was  emphasizing  the  right  of  the  prisoner  to  have  his 
conduct  passed  upon  by  a jury  and  the  duty  of  the  Court  to 
see  that  he  was  not  deprived  of  this  right  merely  because  the 
Court  might  think  that  he  was  in  truth  guilty  of  murder,  I said 
( [1937]  O.R.  at  p.  699) : “In  the  case  in  hand,  I am  far  from 

suggesting  that  the  conduct  of  the  accused  would  not  justify 
a verdict  of  wilful  murder”,  but  went  on  further  to  say  that 
this  was  neither  here  nor  there,  the  opinion  must  be  the  opinion 
of  the  jury.  These  words  thus  quoted  apart  from  their  context 
may  have  had  a most  unfortunate  operation  upon  the  minds 
of  the  jury.  My  opinion  as  to  the  facts,  or  the  opinion  of  anyone 
else,  should  not  have  been  placed  before  them.  In  a case  of 
this  kind  one  is  always  uncertain  as  to  what  affects  the  minds 
of  the  jury.  It  may  have  been  that  one  or  more  of  them  would 
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be  influenced  by  the  statement  that  a Judge  of  the  Court  of 
Appeal  thought  that  a verdict  of  wilful  murder  might  be  justifled 
by  the  evidence.  I would  have  been  extremely  reluctant  to 
grant  a new  trial  upon  these  defects  in  the  charge,  but,  coming 
as  I do  on  another  ground  to  the  opinion  that  there  must  be  a 
new  trial,  I would  base  my  opinion  upon  these  defects  in  the 
charge  as  well  as  upon  the  matter  referred  to. 

There  is  also  another  matter  which  stands  in  a similar 
position.  It  is  the  custom  to  hand  the  indictment  to  the  jury. 
I do  not  know  why,  or  what  good  purpose  this  serves.  In  simple 
cases  such  as  this  the  exact  words  of  the  indictment  are  not 
material.  In  complicated  cases,  especially  when  there  are 
many  counts  to  the  indictment,  it  may  be  essential.  This  in- 
dictment when  it  went  to  this  jury  had  endorsed  upon  it  a 
finding  of  guilt  and  a record  of  the  sentence  on  the  first  trial, 
that  before  Mr.  Justice  McFarland.  It  is  not  thought  to  be 
good  practice  when  a new  trial  has  been  ordered  to  mention 
the  first  trial  or  the  proceedings  thereat  to  the  jury.  The  evi- 
dence at  the  first  trial  and  the  findings  of  the  jury  thereat  are 
no  concern  of  the  jury  then  sitting.  Yet,  this  indictment  with 
this  memorandum  of  the  Judge  endorsed  “Guilty,  Sentenced 
to  be  hanged  31st  May,  1937”,  was  placed  without  warning  in 
the  hands  of  the  jury,  thus  disclosing  to  the  jury  exactly  what 
had  happened  a year  before.  It  may  have  been  known,  probably 
was  known,  to  all  the  jurors,  but  their  minds  should  not  have 
been  distracted  in  this  way  from  the  task  then  before  them.  By 
the  like  reasoning  I think  that  this  matter  should  be  cured  at  a 
new  trial. 

The  main  question  argued  upon  this  appeal  has  not  yet  been 
mentioned.  Upon  the  principles  of  res  judicata  what  is  the 
effect  upon  this  trial  of  the  proceedings  in  the  case  relating  to 
the  husband’s  death?  It  was  there  declared  that  such  provoca- 
tion existed  in  the  case  of  the  husband  that  the  crime  was 
manslaughter  only.  It  was  here  found  by  the  jury  that  the 
same  provocation  did  not  reduce  the  crime  of  the  killing  of  the 
wife  to  manslaughter.  This  may  only  mean  that  the  jury  in 
considering  the  evidence  came  to  the  conclusion  that  Manchuk 
did  not  think  that  Mrs.  Seabright  was  involved  in  the  provoca- 
tion, or  it  may  mean  a good  many  other  things.  The  trouble 
is  that  the  learned  trial  Judge  told  the  jury  that  they  were  not 
in  any  way  concerned  in  what  took  place  at  the  trial  concerning 
the  killing  of  John  Seabright;  they  had  nothing  to  do  with  this 
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trial;  the  proceedings  at  that  trial  had  nothing  to  do  with  this 
case. 

The  law  with  regard  to  res  judicata  in  criminal  cases  is  in  a 
state  of  most  lamentable  confusion  apparently  arising  from  the 
fact  that  the  term  res  judicata  has  been  loosely  used  as  indi- 
cating two  entirely  distinct  things.  It  is  sometimes  used  as 
indicating  the  finality  of  the  judicial  determination  with  regard 
to  the  very  matter  in  issue.  Sometimes  the  term  has  been  used 
in  the  wider  sense  as  the  finality  of  the  determination  of  all 
matters  of  fact  and  matters  of  law  involved  in  the  first  prose- 
cution. In  the  narrower  sense  it  is  true  that  the  former 
adjudication  concerns  only  the  vital  fact  of  guilt  or  innocence. 
In  the  majority  of  cases  it  is  correct  to  say  that  it  is  synonymous 
with  autrefois  acquit  or  autrefois  convict.  In  that  sense  it  is 
quite  immaterial  to  the  prosecution  of  Manchuk  for  the  killing 
of  Amy  Seabright,  for  his  conviction  or  his  acquittal  in  the 
case  of  John  Seabright  would  be  irrelevant.  It  is  to  cases  of 
this  kind  that  the  argument  of  Spencer  Boyer,  Res  Judicata, 
para.  48  et  seq.,  applies.  In  these  cases  the  civil  and  the  criminal 
law  seem  to  be  the  same;  the  terminology  alone  is  different. 

It  is  when  one  attempts  to  consider  the  wider  and  more 
modern  application  of  the  principles  of  res  judicata  to  collateral 
facts  that  the  difficulty  becomes  apparent.  I have  more  than 
once  referred  to  the  well  considered  statement  of  the  meaning 
and  effect  of  the  modern  rule  in  the  judgment  of  the  Supreme 
Court  of  the  United  States  in  Southern  Pacific  Railroad  Co.  v. 
United  States,  (1897)  168  U.S.R.  1,  at  p.  48: 

“The  general  principle  announced  in  numerous  cases  is  that 
a right,  question  or  fact  distinctly  put  in  issue  and  directly 
determined  by  a court  of  competent  jurisdiction,  as  a ground 
of  recovery,  cannot  be  disputed  in  a subsequent  suit  between 
the  same  parties  or  their  privies;  and  even  if  the  second  suit 
is  for  a different  cause  of  action,  the  right,  question  or  fact 
once  so  determined  must,  as  between  the  same  parties  or  their 
privies,  be  taken  as  conclusively  established,  so  long  as  the 
judgment  in  the  first  suit  remains  unmodified.  This  general 
rule  is  demanded  by  the  very  object  for  which  civil  courts  have 
been  established,  which  is  to  secure  the  peace  and  repose  of 
society  by  the  settlement  of  matters  capable  of  judicial  deter- 
mination. Its  enforcement  is  essential  to  the  maintenance  of 
social  order;  for,  the  aid  of  judicial  tribunals  would  not  be 
invoked  for  the  vindication  of  rights  of  person  and  property. 
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if,  as  between  parties  and  their  privies,  conclusiveness  did  not 
attend  the  judgments  of  such  tribunals  in  respect  of  all  matters 
properly  put  in  issue  and  actually  determined  by  them.” 

It  is  further  said  that  this  is  so  whether  the  res  judicata  is 
pleaded  or  simply  established  in  evidence. 

I would  also  refer  to  the  judgment  of  Mr.  Justice  Lush  in 
the  case  of  Ord  v.  Ord,  [1923]  2 K.B.  432. 

I can  see  no  difference  in  principle  between  a civil  action 
and  proceedings  by  the  Crown  for  the  punishment  of  crime. 
That  which  as  between  subjects  would  clearly  be  established  by 
this  principle  is,  I think,  binding  as  between  the  Crown  and  the 
subject  when  the  prosecution  is  in  respect  of  a crime.  This 
has  for  this  Province  been  determined  by  the  decision  in  Rex  v. 
Quinn  (1905),  11  O.L.R.  242.  In  that  case  the  accused  was 
supposed  to  have  personated  an  elector,  and  at  the  time  of  the 
personation,  committed  perjury  in  swearing  to  his  identity. 
He  was  prosecuted  for  the  personation,  and  it  was  found  that 
he  did  not  personate  but  that  the  personation  was  by  someone 
else.  Afterwards  he  was  prosecuted  for  the  false  oath.  Mani- 
festly, in  the  strict  use  of  language,  he  could  not  rely  upon 
autrefois  acquit  as  a defence.  It  was  held  by  the  majority  that 
he  could  rely  upon  the  fact  found  in  the  acquittal  that  he  was 
not  present  at  all  on  the  occasion  as  a defence  to  his  prosecution 
for  taking  the  false  oath.  The  man  who  was  present  un- 
doubtedly took  that  oath,  and  it  was  in  effect  found  that  this 
person  was  not  the  accused. 

This  decision  has  not  found  favour  in  some  of  the  other 
Provinces  mainly  because  of  a failure  to  realize  the  true  principle 
that  a judicial  determination,  whether  it  can  be  relied  upon  under 
the  pleas  of  autrefois  acquit  or  autrefois  convict ^ should  be  and 
is  binding  as  between  the  Crown  and  the  subject. 

I am  of  the  opinion  that  the  charge  of  the  learned  Judge 
was  in  this  respect  defective,  and  that  miscarriage  of  justice 
may  have  resulted  therefrom;  and  that  there  is  no  course  open 
to  us  but  to  direct  a new  trial. 

In  the  discussion  of  this  case  I have  treated  the  case  as 
though  the  killing  of  John  Seabright  and  Amy  Seabright  were 
contemporaneous.  I recognize  that  this  requires  qualification, 
but  this  qualification  would  not  correct  the  error  that  I see  in 
the  charge.  It  would  involve  the  placing  before  the  jury  the 
consideration  of  whether  in  the  extremely  short  interval  between 
the  killing  of  John  Seabright  and  the  killing  of  his  wife  there 
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had  been  time  for  the  passions  of  the  accused  to  cool  and 
reason  to  again  assert  itself. 

I am  also  much  impressed  with  the  danger  that  exists  in 
the  inquiry  as  to  the  dethronement  of  reason.  We  are  now 
getting  upon  very  dangerous  ground.  When  we  speak  of  a 
person  being  deprived  by  provocation  of  the  power  of  self-con- 
trol, or  when  we  speak  of  him  as  not  being  the  master  for  the 
moment  of  his  own  understanding,  we  are  not  very  far  from 
speaking  of  temporary  insanity. 

At  the  risk  of  entering  into  fields  in  which  I have  no  right 
to  trespass,  I cannot  part  with  this  painful  case  without  ven- 
turing to  draw  the  attention  of  those  in  authority  to  the  cir- 
cumstances. A miserable  dispute  over  a line  fence  assumed 
such  tragic  dimensions  as  to  result  in  the  killing  of  two  people. 
In  the  opinion  of  the  jury  upon  the  first  trial  provocation 
reduced  the  crime  from  murder  to  manslaughter,  punishable 
by  a twenty-year  sentence,  probably  far  exceeding  the  man’s 
expectation  of  life.  The  matter  was  not  allowed  to  rest  there. 
The  man  is  prosecuted  for  the  killing  of  the  wife.  There  was 
a mistrial.  Again  the  matter  was  not  allowed  to  rest,  and  the 
man  has  been  tried  a third  time.  If  I am  correct  there  has 
again  been  a mistrial  and  a fourth  trial  is  now  necessary.  In 
the  meantime  a man,  who  has  no  means,  is  being  defended  out 
of  charity  by  the  members  of  the  Bar,  to  whom  all  concerned 
owe  a debt  of  gratitude.  But,  manifestly,  from  the  occurrences 
at  the  trial,  the  horror  of  his  situation  is  driving  the  unfortunate 
prisoner  insane. 

Whether  the  Crown  should  now  accept  a plea  of  guilty  of 
manslaughter  or  whether  executive  clemency  should  now  be 
exercised  commuting  the  sentence  to  life  imprisonment  does 
not  rest  upon  any  Court  to  determine.  In  England  the  Courts 
have  been  deprived  of  the  power  to  direct  a new  trial  in  such 
cases.  If  there  is  a mistrial  and  the  guilty  escape  punishment, 
it  is  the  misfortune  of  the  Crown.  Here,  the  Courts  must  in 
many  cases  direct  a new  trial  notwithstanding  its  horror  and 
the  well-established  maxim  nemo  debet  bis  vexari  that  is  given 
in  England  the  larger  meaning. 

Gillanders  J.A.  agreed  with  Middleton  J.A. 

Appeal  dismissed,  Middleton  and  Gillanders  JJ.A.  dissent- 
ing. 
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[COURT  OF  APPEAL.] 

W*  C*  Pitfield  & Company  Limited  v*  Jomac  Gold  Syndicate  Limited 

et  al* 

Contracts — Option  for  purchase  of  shares  of  a mining  company — Action 
for  specific  performance — Contracts  of  re-sale  — Whether  specific 
performance  should  he  granted  — Whether  damages  should  he 
awarded  in  addition  to  specific  performance — Measure  of  damages 
— Fluctuation  in  market  price  of  shares — Companies — Authority  of 
president  to  execute  agreement — Internal  management. 

By  an  agreement  in  writing  dated  July  23rd,  1936,  under  the  seal  of 
the  defendant  syndicate  and  executed  by  the  president  and  secretary 
thereof,  the  defendant  syndicate  gave  to  the  plaintiff  for  seven 
months  an  option  to  purchase  250,000  shares  of  the  capital  stock 
of  a mining  company  at  the  price  of  50c  per  share.  After  the  execu- 
tion of  the  option  the  plaintiff  agreed  to  sell  to  others  175,000  of 
the  250,000  shares  which  it  held  under  option  at  75c  per  share. 

The  plaintiff  company  performed  its  obligations  under  the  option  but 
the  defendant  syndicate  refused  to  deliver  the  250,000  shares  in  ac- 
cordance with  the  terms  of  the  option  agreement.  The  defendant 
syndicate  contended  that  the  president  had  no  authority  to  give  an 
option  to  the  plaintiff  and  also  that  the  option  was  subject  to  the 
oral  condition  that  it  was  not  to  become  effective  until  approved  by 
all  the  directors  of  the  defendant  syndicate.  An  action  was  brought 
by  the  plaintiff  for  specific  performance  of  the  option  agreement  and 
the  plaintiff  obtained  an  interim  injunction  restraining  the  sale  of 
the  shares  by  the  defendant. 

At  the  trial  it  was  held  by  Hogg  J.  as  follows: 

1.  The  president  of  the  defendant  syndicate  under  a by-law  of  the 
syndicate,  had  the  general  charge  of  the  company’s  business  affairs 
and  the  ordinary  business  of  the  syndicate  was  the  dealing  in  mining 
claims  and  in  the  shares  of  mining  companies.  The  contract  in 
question  was  incidental  to  the  carrying  out  of  the  ordinary  business 
engaged  in  by  the  syndicate  and  the  president  had  the  power  to  bind 
the  syndicate  by  the  option  executed  by  him  and  the  secretary  with- 
out further  sanction  or  approval  of  the  board  of  directors:  McKnight 
V.  Vansickler  (1915),  51  S.C.R.  374,  applied. 

2.  Parol  evidence  is  admissible  to  show  that  a written  document  is 
not  intended  to  take  effect  as  a contract  until  certain  conditions  have 
been  complied  with,  but  in  the  present  case  it  was  difficult  to  accept 
the  evidence  offered  by  the  defendant  with  respect  to  the  alleged 
condition  that  the  contract  should  not  become  effective  until  approved 
by  the  directors  of  the  syndicate  and  it  was  doubtful,  even  accepting 
the  defendant’s  evidence,  whether  the  plaintiff  company  received  ex- 
press and  clear  notice  at  the  time  of  the  execution  of  the  option  that 
it  was  executed  on  the  condition  alleged  by  the  defendant  syndicate. 
At  all  events,  the  defendant  syndicate  was  estopped  by  the  subsequent 
actions  and  conduct  of  itself  and  its  officers  from  asserting  that  the 
syndicate  was  not  bound  by  the  terms  of  the  option. 

3.  The  plaintiff  is  entitled  to  specific  performance  of  the  option  agree- 
ment in  respect  of  the  175,000  shares  which  it  had  agreed  to  re-sell 
and  is  entitled  to  receive  these  shares  upon  paying  the  purchase  price 
of  50c  a share  as  provided  by  the  contract.  With  respect  to  tne  re- 
maining 75,000  shares,  damages,  and  not  specific  performance,  is  the 
proper  remedy  to  which  the  plaintiff  is  entitled,  and  the  measure 
of  damages  is  the  difference  between  the  contract  price  and  the 
market  price  at  the  date  of  the  breach  of  the  contract.  The  fair 
market  price  at  the  date  of  breach  was  $1.17  per  share  and  the 
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plaintiff  is  entitled  to  damages  of  67c  per  share  on  75,000  shares, 
i.e.,  $50,250.00. 

Both  parties  appealed  to  the  Court  of  Appeal  from  the  judgment  of 
Hogg  J.  and  the  Court  of  Appeal,  varying  the  judgment  of  Hogg  J., 
held  as  follows: 

1.  The  plaintiff  performed  its  obligations  under  the  option  agreement 
and  the  defendant  was  in  breach  of  its  obligations  thereunder.  The 
contract  was  binding  upon  the  syndicate  and  the  syndicate  failed  to 
establish  that  it  was  subject  to  any  condition. 

2.  However,  the  plaintiff  has  asked  for  and  is  entitled  to  specific  per- 
formance in  respect  of  all  the  250,000  shares  covered  by  the  contract, 
and,  in  addition  to  specific  performance,  is  entitled  to  damages  for 
non-delivery  as  to  75,000  of  the  shares  in  the  sum  of  $50,250.00.  The 
plaintiff,  having  asked  for  specific  performance  and  having  obtained 
an  injunction  and  having  placed  its  contracts  of  resale  before  the 
Court,  is  not  entitled  to  damages  for  the  refusal  of  the  defendant  to 
deliver  the  175,000  shares  resold. 

An  action  for  specific  performance  of  a contract.  The  action 
was  tried  by  Hogg  J.  without  a jury  at  Toronto. 

D.  L.  McCarthy  J K.C.,  and  Peter  W right , for  the  plaintiff. 

7.  F.  Hellmuth,  K.C.,  and  R.  L.  Kellock,  K.C.,  for  Jomac  Gold 
Syndicate  Ltd.,  defendant. 

Brian  Doherty,  for  Madsen  Red  Lake  Gold  Mines  Ltd.  and 
Capital  Trust  Corporation,  defendants. 


February  1st,  1938.  Hogg  J.: — This  is  an  action  for  specific 
performance  of  an  alleged  contract  in  writing  between  the  plain- 
tiff and  the  defendant  Jomac  Gold  Syndicate,  Limited,  under 
the  terms  of  which  the  said  defendant  company  agreed  to  give 
the  plaintiff  an  option  to  purchase  250,000  shares  of  capital 
stock  of  the  defendant  Madsen  Red  Lake  Gold  Mines,  Limited, 
at  the  price  of  50  cents  per  share  in  consideration  of  the  plaintiffs 
purchasing  from  the  said  Madsen  Company  300,000  shares  of 
the  treasury  stock  of  that  company.  The  plaintiff  also  claims 
damages  for  breach  of  the  contract. 

The  defendant  Jomac  Gold  Syndicate  Limited  was  incor- 
porated by  letters  patent  of  the  Province  of  Ontario,  on  the  6th 
June,  1934,  with  a nominal  share  capital  of  10,000  shares  with- 
out par  value. 

The  objects  of  the  company  are  to  engage  in  the  operations 
of  a mining  company  and  to  deal  in  the  shares  and  securities 
of  other  companies  having  similar  objects.  Mr.  Joseph  McDon- 
ough has  been  the  president  of  the  company  from  shortly  after 
its  inception. 
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The  Jomac  company  does  not  engage  in  the  operation  of 
actual  mining,  but  carries  on  the  business  of  developing  mining 
properties  or  claims  up  to  a certain  stage,  at  which  time  such 
properties  are  conveyed  by  the  company  to  a new  company  or 
companies,  created  to  carry  on  actual  mining  operations,  and 
shares  of  such  new  company  or  companies  are  taken  by  the 
Jomac  company  as  a consideration  for  the  mining  properties. 
The  Jomac  company  then  deals  in  and  disposes  of  such  shares. 

The  directors  of  the  Jomac  company  are  Joseph  McDonough, 
Frederick  Marshall  and  Gilbert  A.  La  Bine.  The  total  number 
of  shares  issued  by  this  company  is  7,435,  of  which  number 
Joseph  McDonough  holds  2,701  shares,  and  his  brother,  Peter 
McDonough,  holds  between  one  thousand  and  eleven  hundred 
shares.  According  to  the  evidence  given  by  Mr.  Joseph  Mc- 
Donough, Mr.  Marshall  holds  approximately  150  shares  and 
Mr.  La  Bine  had  originally  299  shares  of  the  stock  of  the  com- 
pany; the  balance  of  the  issued  shares  is  in  the  hands  of  the 
public. 

The  control  of  the  Jomac  company  is  in  the  hands  of  Joseph 
McDonough  and  his  brother  Peter  McDonough.  Joseph  Mc- 
Donough testified  that  he  is  the  active  member  of  the  Jomac 
company  and  that  his  fellow  directors,  Marshall  and  La  Bine, 
did  not  take  an  active  part  in  its  affairs. 

The  Jomac  company  and  a syndicate  called  Falcon  Gold 
Syndicate,  each  owned  certain  unpatented  mining  claims  in  the 
Port  Arthur  mining  division.  An  agreement  respecting  these 
claims  was  entered  into  by  these  two  parties  on  the  22nd 
February,  1935,  by  the  terms  of  which  the  claims  were  to  be 
transferred  to  a new  company  to  be  caused  to  be  incorporated 
by  the  Jomac  company  and  to  be  named  Madsen  Red  Lake 
Gold  Mines  Limited,  the  consideration  for  the  transfer  of  the 
mining  claims  to  the  Madsen  company  being  a large  number  of 
shares  of  capital  stock  of  this  new  company,  to  be  allotted  to 
each  of  the  contracting  parties. 

On  the  8th  March,  1935,  upon  instructions  from  the  Jomac 
company.  The  Madsen  Red  Lake  Gold  Mines  Limited  was  in- 
corporated by  letters  patent  of  Ontario,  as  a mining  company, 
and  on  the  same  date  the  Jomac  company  agreed  with  the 
Madsen  company  to  transfer  to  the  new  company,  certain  of 
the  mining  claims  in  question,  in  consideration  of  the  allotment 
of  550,000  paid  up  shares  of  the  capital  stock  of  the  Madsen 


430 


Ontario  Reports. 


[1938] 


company.  The  said  Frederick  Marshall,  a director  of  the  Jomac 
company,  is  the  president  of  the  Madsen  company  and  Joseph 
McDonough  is  its  vice-president,  and  these  two  gentlemen, 
together  with  Mr.  La  Bine,  Mr.  A.  J.  Doane  and  Mr.  Marius 
Madsen,  are  its  directors. 

By  the  31st  January,  1936,  the  Jomac  company  had  obtained 
450,000  additional  shares  of  stock  of  the  Madsen  company,  which 
it  had  held  under  option  from  that  company. 

In  the  summer  of  1936,  the  mining  properties  in  question, 
owned  and  operated  by  the  Madsen  company,  had  reached  such 
stage  of  development  that  the  ore  reserves  justified,  in  the 
opinion  of  the  management  of  the  company,  the  erection  of  a 
hundred  ton  per  day  mill,  and  Joseph  McDonough,  with  the 
object  in  view  of  making  financial  arrangements  to  secure 
sufficient  funds  to  erect  this  mill,  obtained  an  interview  in 
Montreal  with  Mr.  W.  C.  Bitfield,  the  president  of  the  plaintiff 
company,  on  the  21st  July,  1936.  At  this  meeting  there  were 
present  Mr.  Bitfield,  Mr.  Jacob  E.  Van  Buskirk,  an  associate 
of  Mr.  Bitfield,  and  Mr.  Joseph  McDonough. 

According  to  the  evidence  of  Mr.  Bitfield,  McDonough  repre- 
sented himself  as  managing  director  of  the  Madsen  company. 
The  affairs  of  the  Madsen  company  were  discussed,  and  in  order 
to  secure  funds  for  the  erection  of  the  said  mill,  McDonough 
offered  to  dispose  of,  to  the  plaintiff  company,  300,000  treasury 
shares  of  the  Madsen  company.  This  offer  was  not  acceptable 
to  Bitfield,  who  desired  the  right  to  acquire  a larger  number 
of  these  shares  for  the  plaintiff  company,  and  a further  dis- 
cussion took  place  as  to  securing  for  the  plaintiff  the  right  to 
purchase  a further  number  of  shares  of  Madsen  company  stock 
held  by  the  Jomac  company  and  also  to  purchase  certain  shares 
of  the  Madsen  company  held  by  a Mr.  Dan  Cushing. 

On  the  following  day,  Joseph  McDonough,  accompanied  by 
a Mr.  Arthur  Honsberger,  a metallurgical  engineer,  again  met 
Bitfield,  Van  Buskirk  and  John  M.  Forbes,  a consulting  mining 
engineer,  at  Bitfield’s  office,  and  an  understanding  was  arrived 
at  between  the  plaintiff  company  and  McDonough.  The  trans- 
action arranged  at  this  meeting  was  embodied  in  the  drafts 
of  three  letters  addressed  to  the  plaintiff,  to  be  signed  by  the 
Jomac  company,  the  Madsen  company  and  Dan  Cushing,  respec- 
tively, setting  out  the  offer  of  these  several  parties  in  each 
instance. 
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The  plaintiff  company  on  this  date,  the  22nd  July,  1936, 
accepted  the  terms  and  conditions  set  out  in  these  letters  as 
appears  by  their  acceptance  endorsed  on  each  letter.  These 
documents  were  then  taken  to  Toronto  and  on  the  23rd  July, 
1936,  at  the  office  of  Joseph  McDonough,  the  terms  of  the  draft 
agreements  between  the  plaintiff  and  the  Madsen  company  and 
between  the  plaintiff  and  Cushing  were  altered  by  the  repre- 
sentatives of  the  respective  parties  in  certain  particulars,  and 
then  executed  by  the  Madsen  company  and  by  Cushing,  but 
the  draft  contract  between  the  Jomac  company  and  the  plaintiff 
company  was  executed  by  Joseph  McDonough  as  president, 
and  W.  G.  Hughson  as  secretary,  under  the  seal  of  the  Jomac 
company  without  alteration  and  as  drawn  up  in  the  plaintiff’s 
office  in  Montreal. 

It  is  this  document  which  is  the  subject  of  this  action.  It 
reads  as  follows: 

“H.  M. 

23rd,  J.  McD.” 
Toronto,  July  22r_d,  1936. 

“W.  C.  Pitfield  & Company,  Limited, 

235  St.  James  Street, 

Montreal. 

“Dear  Sirs:  — 

“In  consideration  of  your  completing  the  purchase  of  300,000 
shares  of  the  treasury  stock  of  the  Madsen  Red  Lake  Gold 
Mines,  Limited,  covered  by  a letter  agreement  between  your- 
selves and  the  company  of  even  date,  we  do  hereby  grant  you 
an  exclusive  option  for  seven  months  from  the  above  date  to 
purchase  250,000  shares  of  common  stock  of  Madsen  Red  Lake 
Gold  Mines,  Limited,  at  50  cents  per  share,  which  shares  we 
are  now  holding  under  a pooling  agreement  at  The  Capital 
Trust  Company,  Toronto,  Ontario. 

“It  is  understood  and  agreed  that  the  release  of  these 
250,000  shares  from  the  pooling  agreement  will  be  granted  by 
The  Ontario  Securities  Commission  prior  to  and  subject  to  the 
completion  by  you  of  the  purchase  of  the  300,000  shares  of  the 
treasury  stock  of  Madsen  Red  Lake  Gold  Mines,  Limited,  above 
mentioned. 

“It  is  further  agreed  that  the  optioned  shares  are  not  to  be 
taken  up  by  you  until  such  time  as  you  have  completed  your 
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purchase  of  the  full  300,000  shares  of  treasury  stock  above 
mentioned. 

“On  the  signature  of  this  letter  by  the  authorized  officers 
of  yourselves  and  ourselves,  this  letter  shall  become  a binding 
agreement  between  us. 

Yours  faithfully, 

Jomac  Syndicate,  Limited, 

By  Jos.  McDonough, 

W.  G.  Hughson. 

(Seal) 

“Accepted 

W.  C.  Pitfield  & Company,  Ltd. 

W.  C.  Pitfield, 

President, 

Hugh  Mackay, 

Director.” 

By  the  terms  of  the  agreement  between  the  plaintiff  com- 
pany and  the  Madsen  company  of  the  same  date,  the  plaintiff 
agreed  to  purchase  50,000  shares  of  the  stock  of  the  Madsen 
company  at  the  sum  of  50  cents  a share  on  or  before  the  17th 
August,  1936,  and  in  consideration  of  the  purchase  of  these 
shares  by  the  plaintiff,  the  Madsen  company  granted  to  the 
plaintiff  an  option  for  a period  of  sixty  days  from  the  6th 
August,  1936,  to  purchase  an  additional  250,000  shares  of  the 
Madsen  company  at  the  price  of  68  cents  per  share,  payment  to 
be  made  for  these  additional  shares  on  or  before  the  17th  Octo- 
ber, 1936.  The  Madsen  company  also  agreed  to  supply  the 
plaintiff  with  reports  upon  the  progress  of  the  mine  and  to  elect 
a representative  of  the  plaintiff  company  to  its  board  of 
directors. 

Under  the  contract  between  the  plaintiff  company  and  Dan 
Cushing  of  the  same  date,  Cushing  granted  to  the  plaintiff  an 
option  to  purchase  200,000  of  the  Madsen  company’s  stock  at 
the  price  of  50  cents  per  share;  acceptance  or  refusal  of  this 
option  to  be  given  not  later  than  6th  August,  1936;  and  by  the 
terms  of  this  agreement,  Cushing  was  granted  a 10%  interest 
in  the  option  to  purchase  the  250,000  shares  of  Madsen  company 
stock  granted  to  the  plaintiff  by  its  agreement  with  the  Jomac 
company. 

On  the  24th  July,  Mr.  Walter  Thomson,  the  agent  in  Toronto 
of  the  plaintiff  company,  attended  with  Joseph  McDonough  at 
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the  office  of  The  Ontario  Securities  Commission,  and  upon 
filing  with  the  commission  the  agreements  in  question,  the  com- 
mission permitted  the  release  of  the  250,000  shares  of  the 
Madsen  company  stock,  held  by  the  Jomac  company  under  the 
pooling  agreement  with  The  Capital  Trust  Corporation.  These 
are  the  shares  referred  to  in  the  agreement  now  in  dispute. 

On  the  27th  July,  Van  Buskirk  acting  on  behalf  of  the  plain- 
tiff company,  wrote  to  Joseph  McDonough  in  his  capacity  of 
managing  director  of  the  Madsen  company,  to  the  effect  that 
the  plaintiff  company  had  forwarded  the  Jomac  contract  to  Mr. 
Thomson,  to  have  the  change  in  date  of  the  contract  from  the 
22nd  July  to  the  23rd  July,  ratified  by  Joseph  McDonough. 
This  change  had  been  made  and  initialled  by  Mr.  McDonough. 

On  the  31st  July,  McDonough  telegraphed  to  the  plaintiff 
company  that  the  time  for  the  completion  of  the  various  pur- 
chases of  stock  of  the  Madsen  company,  under  the  several 
contracts  would  be  extended,  and  on  the  same  date  the  Jomac 
company  wrote  the  following  letter  under  the  seal  of  the  com- 
pany to  the  plaintiff : 

“Jomac  Syndicate  Limited 
67  Yonge  Street 
Toronto. 

July  31,  1936. 

“W.  C.  Pitfield  & Company,  Limited, 

235  St.  James  Street, 

Montreal,  P.Q. 

“Dear  Sirs: 

Without  limiting  the  generality  of  our  letter  to  you  of  the 
23rd  of  July,  1935,  Jomac  Syndicate  Limited  agrees  with  W.  C. 
Pitfield  & Company,  Limited,  that  wherein  the  said  letter  the 
words  ‘an  exclusive  option  for  seven  months  from  the  above 
date’  appear,  the  said  ‘seven  months’  shall  be  changed  to  ‘seven 
months  and  eleven  days’  and  shall  be  inserted  and  understood 
to  have  the  same  effect  as  if  the  words  ‘seven  months  and  eleven 
days’  had  been  contained  in  the  original  letter  of  the  23rd  of 
July,  1935. 

Yours  faithfully, 

Jomac  Syndicate  Limited, 

By  W.  G.  Hughson, 

Secretary-trea  surer.’’  (Seal) 
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On  the  same  date,  the  Madsen  company  extended  the  option 
and  Cushing  extended  the  date  for  completion  of  the  purchase 
of  stock,  as  mentioned  in  the  contracts  with  each  of  them,  from 
the  6th  to  the  10th  August,  1936. 

On  the  31st  July,  Joseph  McDonough  received  a telegram 
from  Winnipeg  from  Frederick  Marshall  to  the  effect  that  a 
new  discovery  had  been  made  at  the  Madsen  mine. 

In  view  of  the  fact  that  information  regarding  the  develop- 
ment of  the  mining  property  had  not  been  received  by  the 
plaintiff  company,  a further  extension  of  time  to  complete  its 
obligations  under  the  Madsen  contract  was  requested  by  the 
plaintiff  company,  and  on  the  7th  August,  the  Madsen  company, 
by  letter  of  that  date,  signed  by  Joseph  McDonough  and  Mr. 
Hughson  on  behalf  of  that  company,  extended  the  time  for 
payment  for,  and  delivery  of,  the  share  certificates  for  fifty 
thousand  shares  of  Madsen  company  stock  from  August  17th, 
1936,  to  August  21st,  1936. 

On  the  10th  August,  the  plaintiff  company  notified  the 
Jomac  company  by  letter,  that  it  intended  to  carry  out  its 
obligations  under  the  Madsen  agreement,  and  that  upon  so 
doing,  the  consideration  named  in  the  agreement  with  the  Jomac 
company  would  be  fulfilled. 

On  the  same  date,  the  plaintiff  company  wrote  to  the  Madsen 
company  that  it  was  proceeding  under  the  terms  of  its  agree- 
ment with  that  company  to  purchase  the  50,000  shares  of  stock 
of  the  Madsen  company  on  the  17th  August  and  would  retain 
its  option  to  purchase  the  additional  250,000  shares  of  stock. 
This  letter  was  acknowledged  by  Mr.  Hughson,  as  having  been 
received  on  the  same  date. 

A tender  of  $25,000  for  the  said  50,000  shares  was  made 
by  the  plaintiff  company  to  the  Madsen  company  on  the  17th 
August  and  was  refused;  a further  tender  of  like  amount  was 
made  to  this  company  on  the  21st  August,  the  date  to  which  the 
time  for  completion  had  been  extended,  and  this  tender  was 
accepted  and  the  shares  in  question  delivered. 

According  to  the  evidence  given  by  Joseph  McDonough,  he 
was  informed  on  the  7th  August  by  Marshall,  upon  the  latter 
gentleman’s  return  from  the  mining  property,  that  he  (Marshall) 
considered  the  Jomac  contract  and  the  extension  of  time  for 
completion  of  the  purchase  of  the  shares  by  the  plaintiff  com- 
pany under  the  various  contracts  granted  by  McDonough,  to  be 
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irregular  and  invalid,  and  also  doubted  the  validity  of  the 
Madsen  contract. 

McDonough  testified  that  he  was  aware  that  if  the  contract 
between  the  plaintiff  company  and  the  Madsen  company  could 
be  held  to  be  invalid,  a considerable  profit  could  be  made  on  the 
300,000  shares  which  were  the  subject  of  that  contract. 

It  is  apparent,  that  on  account  of  the  information  becoming 
public  with  regard  to  the  new  discovery  on  the  mining  property, 
the  price  of  the  shares  of  the  Madsen  company  had  risen  in 
value  and  on  the  7th  August  were  quoted  at  the  sum  of  $1.36 
a share. 

On  the  11th  August,  a meeting  was  held  of  the  directors  of 
the  Madsen  company;  Messrs.  Marshall,  McDonough,  La  Bine, 
Doane  and  Madsen  being  present.  The  chairman,  Mr.  Marshall, 
advised  the  meeting  that  Joseph  McDonough  had  no  authority 
to  grant  the  extension  of  time  to  the  Pitfield  company  in  which 
to  carry  out  the  terms  of  the  agreement  between  the  Pitfield 
company  and  the  Madsen  company  and  that  the  dealings  of 
McDonough  with  the  Pitfield  company  were  irregular.  The 
following  resolution  was  passed,  McDonough  voting  against  it; 

“Resolved  that  in  view  of  the  irregularities  and  the  un- 
authorized extension  of  time  given  to  Pitfield  & Company,  and 
in  view  of  the  new  find  on  the  property,  it  is  not  in  the  interest 
of  the  shareholders  of  this  company  that  this  deal  with  Pitfield 
be  proceeded  with  at  this  time.” 

On  the  same  day,  a short  time  after  the  meeting  of  the 
directors  of  the  Madsen  company,  the  directors  of  the  Jomac 
company  met,  the  agreement  between  Jomac  company  and  the 
plaintiff  company  being  the  subject  of  discussion.  The  minutes 
of  this  meeting  set  out  that  the  president,  Joseph  McDonough, 
advised  the  meeting  that  at  the  time  he  executed  this  agreement, 
he  had  informed  the  plaintiff  company  that  it  must  be  ratified 
by  the  directors  of  the  Jomac  company.  A resolution  was  passed 
by  Messrs.  La  Bine  and  Marshall,  Joseph  McDonough  voting 
against  such  resolution,  which  reads  as  follows : 

“Resolved  that  this  company  at  the  present  time  do  not  sell 
any  of  its  holdings  of  capital  stock  of  Madsen  Red  Lake  Gold 
Mines  Limited,  and  that  no  deal  be  made  with  W.  C.  Pitfield  at 
the  present  time  in  regard  to  the  said  shares.” 

It  is  a somewhat  curious  circumstance  that  this  resolution 
does  not  refer  to  the  document  of  the  23rd  July,  but  that  it  is 
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confined  solely  to  a prohibition  of  the  sale  of  Madsen  company 
shares  as  of  the  time  of  the  meeting  and  of  any  deal  at  such  time 
being  entered  into  with  Mr.  Pitfield  with  respect  to  these  shares. 
The  resolution  neither  approves  nor  disapproves  of  the  document 
which  is  the  subject  of  this  action. 

Despite  the  fact  of  the  resolution  of  the  board  of  directors 
of  the  Madsen  company  of  the  11th  August,  on  the  20th  August, 
in  pursuance  of  a resolution  passed  by  the  company  on  the  18th 
August,  a committee  comprised  of  Messrs.  McDonough,  Marshall 
and  La  Bine  met  Mr.  Pitfield  in  Montreal  with  a view  of  solving 
certain  difficulties  which  the  directors  of  the  company  contended 
had  arisen  respecting  the  agreement  of  that  company  of  the 
23rd  July. 

The  plaintiff  had  been  unable  to  obtain  the  information  it 
was  to  receive  under  the  terms  of  the  agreement  and  the  direc- 
tors of  the  Madsen  company  stated  that  conditions  at  the  mining 
property  had  changed  since  the  contract  had  been  executed.  No 
understanding  between  the  parties  was  arrived  at  and  the  meet- 
ing ended  in  either  some  oi  all  of  the  directors  of  the  Madsen 
company  stating  that  while  the  Madsen  contract  might  or  might 
not  be  legal,  the  contract  with  the  Jomac  company  was  not 
legal.  Mr.  Pitfield  testified  that  he  believed  this  statement  to 
be  what  is  called  “trading  tactics”  and  made  because  of  a desire 
to  further  negotiate. 

This  belief  on  the  part  of  Pitfield  is  supported  by  the  fact 
that,  notwithstanding  the  attitude  taken  by  the  directors,  as 
has  been  stated,  the  Madsen  company,  on  the  day  after  this 
meeting,  accepted  the  tender  of  $25,000  made  by  the  plaintiff 
company  for  50,000  shares  of  Madsen  company  stock  as  provided 
by  the  agreement. 

On  the  3rd  September,  Joseph  McDonough  wrote  to  Thom- 
son of  the  plaintiff  company,  to  the  effect  that  the  contract 
entered  into  between  the  plaintiff  company  and  the  Jomac 
company  had  not  received  the  approval  of  the  directors  of  the 
latter  company  and  would  not  be  carried  out.  This  letter  was 
the  first  intimation  to  the  plaintiff  company  from  the  Jomac 
company  itself,  that  the  Jomac  company  did  not  intend  to  per- 
form the  terms  of  the  contract. 

On  the  5th  October,  the  plaintiff  notified  the  Madsen  com- 
pany by  letter  that  it  would  exercise  the  option  granted  to 
purchase  250,000  shares  of  Madsen  company  stock  at  the  price 
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of  68  cents  a share  and  would  make  payment  on  or  before  the 
17th  October.  The  purchase  price  of  $170,000.00  was  duly 
tendered  to,  and  accepted  by,  the  Madsen  company. 

On  the  12th  November,  the  plaintiff  company  wrote  the 
Jomac  company  that,  having  completed  the  consideration  stated 
in  the  contract  with  that  company  of  the  23rd  July,  it  now  in- 
tended to  exercise  its  option  to  purchase  250,000  of  the  Madsen 
company’s  stock  at  the  price  of  50  cents  per  share  and  would 
tender  payment  of  the  same  on  or  before  the  20th  November. 
Mr.  Marshall  wrote  the  plaintiff  company,  on  the  17th  November, 
that  the  Jomac  company  did  not  recognize  the  contract,  and  on 
the  19th  November,  the  plaintiff  company  asked  the  Jomac 
company  for  a formal  waiver  of  tender. 

The  defence  set  up  by  the  defendant  Jomac  company  to  the 
claim  of  the  plaintiff  is  (1)  that  Joseph  McDonough  and  W.  G. 
Hughson,  the  president  and  secretary  respectively  of  the  Jomac 
company,  had  no  authority  to  bind  the  company  by  their  execu- 
tion of  the  agreement  between  the  plaintiff  and  this  defendant 
of  the  23rd  July,  1936,  without  the  sanction  and  approval  of  the 
board  of  directors;  and  (2)  that  the  alleged  contract  was 
executed  on  the  condition  that  it  would  only  have  effect  and 
come  into  force  when  approved  by  the  directors  of  the  Jomac 
company. 

With  reference  to  the  issue  as  to  whether  or  not  Joseph 
McDonough  as  president  and  W.  G.  Hughson  as  secretary  of 
the  Jomac  company  had  authority  to  execute  and  enter  into  a 
contract  such  as  is  the  subject  of  this  action,  it  is  necessary  to 
consider  the  objects  of,  and  the  business  engaged  in  by,  the 
company. 

The  ordinary  business  of  this  company  is  the  dealing  in 
mining  claims  and  the  dealing  in  the  shares  of  mining  com- 
panies. According  to  the  testimony  of  Joseph  McDonough,  the 
principal  business  carried  on  by  the  Jomac  company  was  the 
taking  of  shares  of  new  mining  companies  incorporated  by  it, 
in  return  for  mining  claims,  and  the  selling  and  disposing  of 
such  shares. 

By  virtue  of  by-law  61  of  the  Jomac  company,  a general 
manager  may  be  appointed  by  the  board  of  directors,  who  shall 
have  the  general  charge  of  the  company’s  business  affairs  and 
be  its  executive  officer  and  have  power  to  make  such  contracts 
in  reference  to  the  ordinary  conduct  of  the  company’s  business. 
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including  the  developing  the  property,  making  contracts,  inspec- 
tion of  plant,  equipment  and  supplies  and  general  business  con- 
tracts and  engaging  of  men  and  help  as  he  deems  necessary, 
and  until  such  appointment  is  made  the  president  shall  have 
the  powers  of  general  manager.  By-law  63  of  the  Jomac  com- 
pany provides  that  all  documents  requiring  execution  by  the 
company  under  seal  shall  be  signed  by  the  president  or  vice- 
president  and  by  the  secretary,  unless  otherwise  ordered  or 
authorized  by  a resolution  of  the  directors,  and  shall  be  sealed 
with  the  common  seal  of  the  company. 

The  leading  case  in  Canada  upon  this  subject  is  McKnight  v. 
Vansickler  (1915),  51  S.C.R.  374.  The  head  note  of  this  case 
reads : 

“Where  the  contract  is  executed  by  an  officer  of  the  company 
to  whom  the  necessary  authority  might  be  given  the  other  party 
thereto  is  not  called  upon  to  ascertain  if  proper  steps  had  been 
taken  to  clothe  him  with  such  authority;  it  is  sufficient  that  he 
is  the  apparent  agent  of  the  company  to  transact  business  of 
the  kind  and  that  the  power  which  he  purports  to  exercise  is 
such  as,  under  the  constitution  of  the  company,  he  might 
possess.” 

In  Mid-West  Collieries  Ltd.  v.  McEwen,  [1925]  S.C.R.  326, 
it  was  held  that,  when  a board  of  directors  of  a company  ap- 
pointed one  of  them  “managing  director”,  they  may  be  taken 
to  have  ipso  facto  delegated  to  him  their  powers  as  a board  of 
directors  subject  to  such  direction  and  control  as  is  their  duty 
to  exercise. 

I am  of  the  opinion  that  there  is  ample  evidence  establishing 
the  fact  that  McDonough  was  the  apparent  agent  of  the  Jomac 
company  for  the  transaction  of  the  kind  of  business  he  under- 
took to  do  in  negotiating  and  executing  the  contract  between  the 
plaintiff  company  and  the  Jomac  company.  I am  also  of 
opinion  that  Joseph  McDonough  as  president  and  W.  G.  Hughson, 
as  secretary,  had  power  to  bind  the  Jomac  company  by  the  con- 
tract executed  by  them  without  further  sanction  or  approval 
of  the  board  of  directors. 

The  contract  was  a necessary  incident  to  the  carrying  out 
of  the  ordinary  business  engaged  in  by  the  Jomac  company 
and  the  contract  was  made  for  a purpose  directly  connected  with 
the  objects  of  incorporation. 
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In  entering  upon  a consideration  of  the  defence  advanced 
by  the  Jomac  company  that  the  document  of  the  23rd  July 
executed  by  the  officers  of  the  company,  was  not  intended  to  be 
a contract  or  to  bind  the  company  until  approved  of  by  its 
directors,  one  is  confronted  by  a direct  conflict  of  evidence  as  to 
whether  Joseph  McDonough  upon  placing  his  name  to  this 
document  which  he  immediately  afterwards  caused  to  be  signed 
by  the  secretary  of  the  company  and  the  seal  of  the  company 
impressed  thereon,  delivered  it  upon  a condition  which  prevented 
it  from  becoming  an  agreement  until  such  condition  was  per- 
formed. 

Joseph  McDonough  testified  that  at  the  meeting  between 
himself  and  Pitfield  and  the  other  representatives  of  the  plaintiff 
company  in  Montreal  on  the  22nd  July,  when  the  several  agree- 
ments were  drafted  and  acceptance  of  the  plaintiff  company 
endorsed  thereon,  he  stated  that  as  the  other  two  directors  of 
the  Jomac  company  were  in  the  Great  Bear  Lake  district,  he 
would  not  take  it  upon  himself  to  close  the  deal,  and  if  compelled 
to  close  it,  would  be  subject  to  their  approval  on  their  return, 
and  Honsberger,  who  was  present  with  McDonough  at  the 
interview  in  Montreal  and  who  was  called  as  a witness  on  behalf 
of  the  defendant,  the  Jomac  company,  testified  that  he  had 
heard  McDonough  state  that  action  on  his  part  would  have  to 
be  backed  up  before  it  would  become  valid. 

Pitfield  and  Van  Buskirk  deny  that  McDonough  made  such 
a statement  or  said  anything  placing  any  limitation  upon  his 
authority  to  execute  the  contract  in  question.  John  M.  Forbes, 
who  was  present  at  this  meeting,  was  unable  on  account  of 
illness  to  give  evidence  at  the  trial. 

This  statement,  said  to  have  been  made  in  Montreal  the  day 
before  execution  of  the  document  in  dispute,  would  not,  in  itself, 
be  evidence  upon  which  the  alleged  condition  could  be  supported, 
as  the  statement  was  not  made  at  the  time  of  execution  of  the 
document. 

McDonough  stated  in  evidence  that  when  he  placed  his 
signature  on  the  disputed  document  in  Toronto  on  the  23rd 
July,  he  made  the  same  statement  respecting  the  limitation 
upon  his  authority,  and  his  evidence  was  to  the  effect  that  he 
had  on  this  occasion  stated  that  the  contract  was  subject  to  the 
approval  of  his  directors. 
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Walter  Thomson,  the  Toronto  agent  of  the  plaintiff  company, 
was  was  present  in  McDonough’s  office  when  the  alleged  contract 
was  executed  by  McDonough,  said  that  he  did  not  hear  such 
statement  made,  and  Van  Buskirk,  who  was  also  present  and 
who  was  sitting  within  a few  feet  of  McDonough  when  Mc- 
Donough placed  his  signature  on  the  document,  testified  that 
no  such  statement  was  made  by  McDonough,  nor  did  McDonough 
express  any  condition  to  be  performed  before  the  document 
would  come  into  effect  as  a completed  contract. 

Jack  F.  Cromer,  a mining  engineer,  who  gave  evidence  on 
behalf  of  the  defendant,  said  he  was  one  of  those  present  when 
Joseph  McDonough  signed  the  document  and  that  he  heard 
McDonough  say  that  the  other  directors  of  the  Jomac  company 
were  now  at  Great  Bear  Lake  and  would  have  to  approve  his 
execution  of  the  contract. 

Peter  McDonough  was  also  present  but  his  evidence  was 
tendered  in  so  unsatisfactory  a manner  that  I do  not  accept 
or  consider  it. 

Mr.  Angus  J.  Doane,  a member  of  the  firm  of  Butters  & 
Doane,  solicitors  for  the  Madsen  company,  and  a director  of 
the  Madsen  company,  who  was  requested  to  attend  the  meeting 
in  his  capacity  of  solicitor  and  to  advise  Joseph  McDonough  in 
the  absence  of  Frederick  Marshall,  stated  that  McDonough 
showed  him  the  document  now  in  dispute  and  asked  his  advice 
as  to  whether  the  purchase  of  250,000  shares  of  Madsen  stock 
was  contingent  on  the  plaintiff’s  taking  up  the  300,000  shares 
from  the  Madsen  company.  Doane  advised  McDonough  that 
the  300,000  shares  would  have  to  be  purchased  by  the  plaintiff 
company  before  it  could  take  up  the  250,000  shares. 

Doane  said  McDonough  told  him  that  the  other  directors 
of  the  Jomac  company  were  out  of  town  and  that  he  did  not 
know  whether  they  would  approve  of  the  proposed  agreement, 
although  they  had  approved  of  his  action  in  the  past,  and  he 
was  signing  the  document  subject  to  their  approval.  Doane  did 
not  advise  McDonough  that  the  condition  might  be  embodied 
in  the  document  itself,  and  Doane  testified  that  he  knew  that 
it  would  be  to  the  benefit  of  the  Jomac  company  if  300,000 
Madsen  shares  were  disposed  of  and  the  Jomac  contract  then 
repudiated.  Doane  stated  that  Joseph  McDonough,  Thomson, 
Van  Buskirk  and  himself  were  sitting  around  a table  and  that 
McDonough  gave  notice  of  the  condition  upon  which  he  was 
executing  the  document  just  before,  or  at  the  time,  he  signed  it. 
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The  whole  of  this  evidence  tendered  on  behalf  of  the  Jomac 
company  in  proof  of  the  allegation  that  the  document  signed 
by  McDonough  as  president  and  Hughson  as  secretary  and  upon 
which  was  impressed  the  seal  of  the  Jomac  company,  was  so 
executed  and  delivered  subject  to,  and  upon  the  condition,  that 
it  would  be  approved,  prior  to  its  becoming  a valid  contract,  by 
the  directors  of  the  Jomac  company,  was  objected  to  by  counsel 
for  the  plaintiff  as  an  attempt  to  introduce  parol  evidence  to 
vary  the  terms  of  a written  document,  and  especially  in  view 
of  the  fact  that  that  document  stated  on  its  face  that  “on  the 
signature  of  this  letter  by  the  authorized  officers  of  yourselves 
and  ourselves,  his  letter  shall  become  a binding  agreement 
between  us”. 

I cannot  give  effect  to  this  objection  and  I hold  this  evidence 
to  be  admissible  for  the  reasons  I shall  now  discuss. 

It  is  undoubtedly  a principle  or  rule  of  law  that  evidence, 
though  not  admissible  to  vary  the  terms  of  a written  document, 
may  be  admitted  to  establish  that  notice  was  expressly  and 
clearly  given  at  the  time  the  document  was  executed  by  the 
party  signing  the  same,  that  such  document  was  not  to  take 
effect  except  upon  the  performance  of  a certain  condition. 
Chitty  on  Contracts,  19th  ed.,  page  130,  referring  to  this 
principle,  says: 

“So,  parol  evidence  is  admissible  to  show  that  at  the  time  a 
written  paper  was  signed  by  the  parties  they  expressly  agreed 
that  it  was  not  to  take  effect  as  a contract,  except  on  a certain 
condition”. 

Palmer  on  Company  Law,  15th  ed.,  at  p.  272,  says: 

“Whether  a document  sealed  by  a company  was  or  was  not 
intended  to  operate  as  a complete  and  operative  instrument,  or 
as  an  escrow  depends  on  the  intention  of  the  parties  as  expressed 
or  implied.” 

The  authority  for  this  statement  of  the  law  is  to  be  found 
in  the  early  cases  of  Dei'hy  Canal  Co.  v.  Wilmot  (1808),  9 East 
360;  Pym  v.  Campbell  (1856),  6 EL  & Bl.  370,  as  well  as  in  a 
line  of  decisions  which  follow,  including  Trust  and  Loan  Co.  of 
U.  C.  V.  Ruttan  (1877),  1 S.C.R.  564,  and  Molsons  Bank  v.  Cran- 
ston (1918),  44  O.L.R.  58. 

In  Pym  v.  Campbell,  Erie  J.,  at  p.  373,  said:  . but,  if  it 

be  proved  that  in  fact  the  paper  was  signed  with  the  express 
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intention  that  it  should  not  be  an  agreement,  the  other  party 
cannot  fix  it  as  an  agreement  upon  those  so  signing.  The  dis- 
tinction in  point  of  law  is  that  evidence  to  vary  the  terms  of  an 
agreement  in  writing  is  not  admissible,  but  evidence  to  show 
that  there  is  not  an  agreement  at  all  is  admissible.” 

In  Molsons  Bank  v.  Cranston,  supra,  the  rule  now  under 
consideration  is  fully  discussed.  The  facts,  in  brief,  in  this  case 
were  that  the  plaintiff  bank  agreed  to  make  a loan  to  a company 
if  the  directors  of  the  company  would  guarantee  the  repayment 
of  the  same.  All  but  one  of  the  directors  of  the  company  ex- 
ecuted a bond  to  the  bank,  some  of  the  directors  when  so 
executing  saying  that  they  did  so  on  the  condition  that  all  should 
execute.  The  bond  was  delivered  to  the  local  manager  of  the 
bank,  who  knew  of  the  condition.  Part  of  the  sum  was  advanced 
without  the  signature  of  the  remaining  director  of  the  company 
being  obtained  and  he  refused  to  sign.  Action  was  taken  by  the 
bank  against  those  directors  who  had  signed  the  bond  to  recover 
repayment  of  the  loan.  One  of  the  clauses  in  the  contract  was 
to  this  effect,  at  p.  61 : 

“This  guarantee  shall  be  binding  upon  every  person  signing 
the  same,  notwithstanding  the  non-execution  thereof  by  any 
other  proposed  guarantor.” 

It  was  held  that  express  and  clear  notice  was  necessary  to 
prevent  the  delivery  of  the  document  from  taking  immediate 
effect,  because  its  terms  showed  that  it  was  intended  to  come 
into  effect  as  to  each  party  as  soon  as  he  put  his  hand  to  it. 
The  Court  held  that  such  notice  had  been  established  and  that 
the  delivery  was  conditional  only.  The  guarantee  never  became 
effective  as  against  the  parties  and  as  a result  the  clause  of  the 
document  stating  it  was  to  become  binding  upon  being  executed 
did  not  become  binding  on  anyone  unless  and  until  the  document 
itself  became  operative. 

It  was  also  held  that  it  is  not  necessary  that  express  words 
be  now  used  to  make  a sealed  instrument  operate  as  a mere 
escrow  and  what  would  otherwise  be  an  absolute  delivery  may 
be  restricted  by  evidence  of  the  surrounding  circumstances 
showing  that  only  a conditional  delivery  could  have  been 
intended. 

In  Pym  v.  Campbell,  supra,  it  would  appear  that  the  parties 
to  the  alleged  contract  had  agreed  one  with  the  other  that  a 
condition  must  first  be  performed  before  the  document  in  dis- 
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pute  would  become  operative.  But  in  my  opinion,  it  is  to  be 
concluded  from  the  decision  in  Trust  and  Loan  Co.  of  U.  C.  v. 
Ruttan  (1877),  1 S.C.R.  564,  referred  to  in  the  judgment  of 
Hodgins  J.A.,  in  the  Molsons  Bank  case,  and  by  the  judgment 
in  the  Molsons  Bank  case  itself,  that  an  intention  to  make  a 
conditional  delivery  is  sufficient  to  cause  a sealed  document  to 
operate  as  an  escrow,  but  that  express  and  clear  notice  of  such 
intention  is  essential.  It  would  not  appear  that  it  is  essential 
for  the  opposite  party  to  express  agreement  to  such  condition. 

Counsel  for  the  plaintiff  company  argued  that  the  decision 
in  the  Molsons  Bank  case  did  not  apply  to  the  facts  of  the  present 
case,  assuming  that  the  defendant  company  had  established 
the  condition  in  question,  but  that  the  judgment  in  Carter  v. 
Canadian  Northern  Ry.  Co.  (1911),  24  O.L.R.  370,  should  be 
followed.  This  case  is  distinguished  in  the  judgment  of  Hodgins 
J.A.  in  the  Molsons  Bank  case. 

The  Court  there  held  that  there  never  was  an  agreement 
because  a condition,  which  had  first  to  be  performed  before  the 
document  could  become  a contract,  had  not  been  so  performed. 

In  the  Carter  case  there  was  an  actual  contract  or  agree- 
ment concluded  between  the  parties  and  acted  upon,  and  one 
of  the  parties  sought  to  vary  this  completed  contract  by  intro- 
ducing a term  which  was  not  contained  in  the  written 
agreement. 

In  my  opinion  the  principle  outlined  in  the  Molsons  Bank 
case  is  applicable  to  the  facts  of  the  case  at  bar. 

What,  under  the  circumstances,  may  be  of  assistance  in 
reaching  a conclusion  as  to  whether  the  evidence  offered  by  the 
defendant  Jomac  company  (which  is  denied  by  those  giving 
evidence  on  behalf  of  the  plaintiff)  that  notice  of  the  condi- 
tion in  question  was  expressly  and  clearly  given  to  the  repre- 
sentatives of  the  plaintiff  company,  may  or  may  not  be  accepted 
on  this  question  of  fact? 

On  the  day  following  the  execution  of  the  disputed  agree- 
ment, Thomson,  accompanied  by  Joseph  McDonough,  called  at 
the  office  of  The  Ontario  Securities  Commission  and  the  three 
documents  were  filed  with  the  commission.  McDonough  made 
no  mention  of  the  condition  now  relied  upon  and  allowed  the 
Securities  Commission  to  act  in  releasing  the  250,000  shares  of 
stock  of  the  Madsen  company  held  by  the  Jomac  company  from 
the  pooling  agreement  which  has  been  mentioned. 
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McDonough  granted  the  various  extensions  of  the  dates  for 
completing  the  several  agreements  and  made  no  mention,  either 
verbally,  or  in  the  letters  granting  these  extensions,  of  the 
alleged  condition  upon  which  the  Jomac  agreement  was 
executed. 

The  whole  consideration  for  the  option  granted  the  plaintiff 
company  by  the  terms  of  the  contract,  of  the  23rd  July,  in  dis- 
pute, was  the  purchase  by  the  plaintiff  of  300,000  shares  of  the 
stock  in  question  from  the  Madsen  company.  By  the  terms  of 
that  document  the  plaintiff  could  not  request  performance  by 
the  Jomac  company  until  the  completion  of  the  expressed 
consideration. 

Although  the  Jomac  company  alleges  that  at  the  directors’ 
meeting  on  the  11th  August  the  contract  with  the  plaintiff  was 
repudiated,  that  company  took  no  steps  to  prevent  the  plaintiff 
company  making  payment  of  $25,000.00  on  the  21st  August  of 
part  of  the  consideration  expressed  in  the  contract  which  they 
had  a few  days  before  purported  to  repudiate. 

The  Jomac  company  was  aware  that  the  plaintiff  company, 
in  paying  the  Madsen  company  for  these  shares,  was  performing 
in  part  the  consideration  for  the  contract  with  the  Jomac  com- 
pany, but  no  notice  of  the  resolution  of  the  board  of  directors 
was  given  to  the  plaintiff  as  an  act  of  the  Jomac  company  itself 
until  after  their  letter  of  the  3rd  of  September.  The  Jomac 
company  was  also  aware  that  when  the  plaintiff  tendered  to 
the  Madsen  company  the  $170,000.00,  the  balance  of  the  pur- 
chase price  for  the  300,000  Madsen  shares,  and  when  this  sum 
was  accepted,  the  whole  consideration  for  the  contract  between 
the  plaintiff  and  the  Jomac  company  was  completed. 

The  minute  book  of  the  defendant  Jomac  company  records 
a meeting  at  which  all  the  directors  of  the  company  were 
present,  held  on  the  27th  July  at  the  head  office  of  the  company 
in  Toronto.  The  only  business  taken  up  at  the  meeting  was 
with  respect  to  certain  school  taxes.  The  minute  book  contains 
a waiver  of  notice  of  this  meeting,  signed  by  Mr.  Marshall,  one 
of  the  directors. 

Joseph  McDonough  testified  that  the  date  of  this  meeting 
was  an  error  because  La  Bine  and  Marshall  were  not  then  in 
Toronto,  and  it  is  evident  that  they  were  then  in  the  West. 

I do  not  accept  Mr.  McDonough’s  statement  as  to  the  date 
of  this  meeting  being  in  error.  I think  rather  that  this  action 
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on  the  part  of  McDonough  supports  the  contention  that  he 
alone  was  in  fact  the  Jomac  company  and,  having  sole  charge 
of  its  affairs,  he  took  it  upon  himself  to  enter  this  minute  of  a 
meeting  of  directors. 

I think  it  significant  that  it  was  upon  the  return  of  Mr. 
Marshall  from  the  mine  after  a new  discovery  had  been  made 
upon  the  mining  property,  that,  for  the  first  time,  the  validity 
of  the  Jomac  document  or  letter  and  the  Madsen  contract  as 
well  were  called  into  question. 

On  account  of  the  whole  of  the  circumstances  surrounding 
this  matter  subsequent  to  the  execution  of  the  disputed  docu- 
ment, I find  it  difficult  to  accept  the  evidence  tendered  on  behalf 
of  the  defendants  with  respect  to  the  alleged  condition,  but 
whether  or  not  the  plaintiff  company  did  receive  express  and 
clear  notice  at  the  time  of  the  execution  of  the  Jomac  document 
that  it  was  executed  upon  the  condition  alleged  on  behalf  of  the 
defendant  Jomac  company,  I have  come  to  the  conclusion  that 
the  defendant  Jomac  company  is  estopped  by  the  actions  and 
conduct,  which  I have  dealt  with  at  some  length,  of  itself  and 
its  officers  subsequent  to  the  execution  of  the  document,  from 
now  setting  up  or  asserting  that  the  company  is  not  bound  by 
the  terms  of  the  contract  and  that  the  document  is  not  a com- 
plete contract  because  of  the  non-performance  of  an  alleged 
condition. 

“A  representation  made  by  an  agent  will  be  as  effectual  for 
the  purpose  of  estoppel  as  if  it  had  been  made  by  his  principal; 
thus,  a company  may  be  estopped  by  representations  made  by 
its  officer  in  the  ordinary  way  of  business”:  13  Halsbury’s  Laws 
of  England,  2nd  ed.,  p.  481. 

In  discussing  estoppel  in  its  relation  to  an  incorporated  com- 
pany, Masten  and  Fraser  on  Company  Law,  3rd  ed.  156,  states: 

“The  company  will  also  be  bound  on  the  principle  of  estoppel 
where  the  agent  is  apparently  exercising  an  authority  which  he 
in  fact  possesses.” 

In  McDougall  Segur  Exploration  Co.  v.  Solloway  Mills  d Co., 
[1931]  2 W.W.R.  516  (Alta.),  which  was  an  action  for  specific 
performance  with  respect  to  a transaction  in  the  shares  of  a 
mining  company,  it  was  held  that  the  conduct  of  the  local 
manager  of  the  defendant  company  created  an  estoppel  against 
the  company  so  as  to  prevent  its  denying  that  a contract  had 
been  entered  into  for  the  purchase  of  the  shares  in  question. 
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In  my  opinion,  the  plaintiff  company  is  entitled  to  have  the 
document  in  issue  declared  a contract  binding  upon  the  de- 
fendant, the  Jomac  company. 

The  plaintiff  claims  the  equitable  remedy  of  specific  per- 
formance and  also  claims  damages  for  breach  of  contract. 

Two  agreements  were  put  in  evidence,  each  dated  the  14th 
October,  1936,  made  by  the  plaintiff  company  with  Howey 
Gold  Mines  Limited,  and  Anglo  Huronian  Limited,  respectively. 
These  agreements  are  to  the  effect  that  on  the  10th  October, 
1936,  each  of  the  above-named  companies  agreed  to  purchase 
and  the  plaintiff  company  agreed  to  sell  to  each  of  these  com- 
panies, 75,000  shares  of  the  Madsen  company  at  the  price  of 
75  cents  per  share,  these  shares  being  part  of  the  250,000  shares 
held  under  option  by  the  plaintiff  from  the  defendant  Jomac 
company.  The  agreements  state  that  the  delivery  of  these 
shares  is  subject  to  the  plaintiff  company’s  procuring  delivery 
of  the  shares  from  the  Jomac  company.  According  to  the 
evidence  given  by  Mr.  Pitfield,  these  agreements  are  still  in 
force  and  effect. 

The  plaintiff  has  completed  the  purchase  of  the  shares  held 
under  option  from  Dan  Cushing.  The  ten  per  cent,  interest  in 
the  250,000  shares  of  Madsen  company  stock  that  are  the 
subject  of  the  contract  between  the  plaintiff  company  and  the 
Jomac  company,  and  to  which  Cushing  is  entitled  by  the  terms 
of  his  contract  with  the  plaintiff,  would  amount  to  25,000  shares 
of  the  Madsen  company. 

The  plaintiff  company  is  therefore  obligated  to  deliver  150,000 
shares  of  the  Madsen  company  to  the  two  above-named  com- 
panies and  25,000  shares  to  Cushing  from  the  shares  to  be 
received  from  the  Jomac  company,  or  a total  of  175,000  shares. 

Specific  performance  of  a contract  to  sell  and  purchase  the 
shares  of  an  incorporated  company  may  be  granted : 27  Halsbury 
Laws  of  England,  1st  ed.,  p.  73;  Fry  on  Specific  Performance, 
6th  ed.,  p.  678. 

In  some  circumstances  the  Court  can  best  do  justice  by 
enforcing  specific  performance  of  one  part  of  a contract  and 
awarding  damages  for  breach  of  the  remainder:  Fry  on  Specific 
Performance,  6th  ed.,  p.  606. 

By  sec.  17  of  The  Judicature  Act,  R.S.O.  1937,  ch.  100,  the 
Court  may  award  damages  in  addition  to  specific  performance 
of  a contract. 
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In  the  ordinary  case  where  specific  performance  is  decreed, 
damages  are  not  also  given,  but  where  a certain  intended  use 
of  the  property  which  is  the  subject  of  the  contract  was  in 
contemplation  of  the  parties,  on  the  refusal  to  carry  out  the 
contract,  damages  in  addition  to  the  decree  of  specific  per- 
formance have  been  awarded  as  compensation  for  any  special 
damage  suffered:  Forrest  v.  Holloway  (1928),  62  O.L.R.  341. 

With  regard  to  the  175,000  shares  of  stock  of  the  Madsen 
company,  which  the  plaintiff  company  has  contracted  to  deliver, 
the  plaintiff  is,  in  my  opinion,  entitled ‘to  specific  performance 
of  the  contract,  and  to  receive  these  shares  upon  the  plaintiff’s 
paying  the  purchase  price  of  fifty  cents  a share  according  to 
the  terms  of  the  contract. 

I cannot  hold  that  the  plaintiff  is  entitled  to  damages  in 
addition  to  specific  performance,  as  no  special  injury  to  the 
plaintiff  company  will  ensue,  so  far  as  the  evidence  shows,  by 
reason  of  the  delay  in  the  delivery  of  these  shares  by  the  Jomac 
company  to  the  plaintiff. 

With  respect  to  the  remaining  75,000  shares,  I am  of  the 
opinion  that  an  award  of  damages  and  not  specific  performance 
is  the  remedy  to  which  the  plaintiff  is  entitled. 

“If,  however,  there  is  a free  market  in  the  shares  in  question, 
specific  performance  of  a contract  to  purchase  shares  will  not 
be  granted,  because  damages  are  an  adequate  remedy”:  Hals- 
bury’s  Laws  of  England,  1st  ed.,  vol.  27,  p.  254. 

In  an  action  for  the  non-delivery  of  shares,  the  measure  of 
damages  is  the  difference  between  the  contract  price  and  the 
market  price  at  the  date  of  breach  of  the  contract,  if  the  latter 
is  greater  than  the  former:  Wilson  v.  London  d Globe  Finance 
Corpn,  (1897),  14  T.L.R.  14. 

In  the  early  case  of  Van  Diemen’s  Land  Co.  v.  Cockerell 
(1857),  1 C.B.  (n.s.)  732,  an  action  for  damages  for  the  with- 
holding of  shares  of  a company,  the  Court  suggested,  which 
suggestion  was  agreed  to,  that  an  amount  be  deducted  from 
the  market  price  of  each  share  to  allow  for  a depreciation  from 
the  market  value  of  the  shares  which  would  be  caused  by  the 
selling  of  a number  of  shares  at  the  one  time. 

In  Hooper  v.  Herts,  [1906]  1 Ch.  549,  the  Court  directed, 
that  in  placing  a value  on  the  shares  in  question  in  the  action, 
it  should  be  borne  in  mind  that  the  large  number  of  shares 
involved  was  such  that  probably  they  could  not  have  been  sold 
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on  the  market  in  one  block,  but  must  have  been  disposed  of  by 
degrees. 

Mr.  Roy  V.  Rittenhouse,  a stockbroker  of  Toronto,  whose 
firm  deals  in  mining  shares  and  has  dealt  extensively  in  the 
shares  of  the  Madsen  company,  testified  that  an  attempt  to  sell 

250.000  shares  of  this  company  on  the  20th  November  would 
have  depreciated  the  value  of  the  shares  to  a very  considerable 
extent  unless  there  was  a very  strong  market,  but  that  on  a 
rising  market  and  under  unusual  circumstances,  this  large  num- 
ber of  shares  might  be  put  on  the  market  in  one  day. 

On  the  20th  November,  1936,  the  price  of  the  shares  of  the 
Madsen  company  as  quoted  on  the  market,  according  to  the 
evidence,  was  $1.22,  or  a difference  between  the  contract  price 
and  the  market  price  of  72  cents  a share. 

The  evidence  also  shows  that  on  the  20th  November,  1936, 
10,700  shares  were  sold  and  purchased  at  an  average  price  of 
$1.17  per  share,  and  the  market  quotations  show  that  between 
the  20th  November,  1936,  and  the  31st  March,  1937,  the  lowest 
price  bid  was  95  cents  on  the  25th  November,  and  the  highest 
price  bid  was  $1.53  on  the  10th  December. 

I am  of  the  opinion  that  if  delivery  had  been  made  to  the 
plaintiff  of  Madsen  company  stock  on  the  20th  November,  1936, 
it  would  be  fair  and  reasonable  to  hold  that  the  plaintiff  could 
have  disposed  of  75,000  shares  of  this  stock  between  that  date 
and  the  31st  March,  1937,  at  a price  of  $1.17  per  share,  or  67 
cents  a share  more  than  the  contract  price  of  fifty  cents  a share. 

I have  concluded  that  the  plaintiff  company  is  entitled  to 
receive  the  sum  of  $50,250.00  as  damages  for  breach  of  the 
contract  in  question,  by  the  failure  of  the  defendant  Jomac 
company  to  deliver  to  the  plaintiff  on  the  20th  November,  1936, 

75.000  of  the  shares  of  capital  stock  of  the  Madsen  company, 
being  part  of  the  250,000  shares  of  this  stock  which  are  the 
subject  of  the  contract  between  the  parties. 

The  plaintiff  will  have  the  costs  of  the  action  against  the 
defendant  Jomac  company. 

The  defendant  the  Madsen  Red  Lake  Gold  Mines  Limited 
and  the  Capital  Trust  Corporation  were  made  parties  to  the 
action  because  of  the  claim  of  the  plaintiff  against  all  of  the 
defendants  for  an  injunction  restraining  the  defendants  from 
dealing  with  the  250,000  shares  of  the  Madsen  company.  The 
defendants  are  restrained  from  dealing  with  175,000  of  the  said 
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shares  in  question  in  this  action,  otherwise  than  by  delivering 
them  to  the  plaintiff  company  upon  the  Jomac  company  being 
tendered  the  purchase  price  of  the  shares  according  to  the  con- 
tract. 

The  defendants  Madsen  Red  Lake  Gold  Mines  Limited  and 
Capital  Trust  Corporation  were  necessary  parties  to  the  action 
and  the  costs  of  these  defendants  should  be  paid  by  the  defen- 
dant Jomac  company. 

The  defendant  Jomac  Gold  Syndicate  Ltd.  appealed  to  the 
Court  of  Appeal  from  the  judgment  of  Hogg  J.  and  the  plaintiff 
gave  notice  under  Rule  497  contending  that  the  judgment  should 
be  varied  by  increasing  the  damages. 

April  27th  and  28th,  1938.  The  appeal  was  heard  by  Middle- 
ton^  Masten  and  Henderson  JJ.A. 

I.  F,  Hellmuth,  K.C.,  and  R,  L.  Kellock,  K.C.,  for  Jomac 
Gold  Syndicate  Ltd.,  appellant,  contended  that  on  the  evidence 
it  was  established  that  the  contract  was  subject  to  a condition 
which  had  not  been  fulfilled,  and  it  could  not  be  contended  that 
the  defendant  was  estopped  from  asserting  non-performance  of 
the  condition  since  no  action  had  been  taken  by  the  plaintiff 
to  its  detriment. 

The  plaintiff  is  not  entitled  to  damages  as  well  as  specific 
performance.  If  the  contract  is  binding  on  the  appellant,  the 
plaintiff  is  entitled  to  specific  performance  as  to  all  the  shares 
covered  by  the  contract,  but  the  plaintiff  has  no  right  to  dam- 
ages as  well:  Williams  v.  Peel  River  Land  Co.  (1886),  55  L.T. 
689. 

Moreover,  the  learned  trial  Judge  erred  in  overlooking  the 
uncontradicted  evidence  of  the  witness  Rittenhouse  that  the 
shares  in  question  could  not  have  sold  on  November  20th,  1936, 
without  depressing  the  market  to  50c  or  60c  per  share. 

Certainly  with  respect  to  the  175,000  shares  which  the  plain- 
tiff resold,  and  as  to  which  specific  performance  has  been  ordered 
by  the  trial  Judge,  the  plaintiff  is  not  entitled  to  damages: 
Wertheim  v.  Chicoutimi,  [1911]  A.C.  301. 

D.  L.  McCarthy,  K.C.,  and  Peter  Wright,  for  the  plaintiff, 
respondent,  contended  that  the  contract  sued  upon  was  duly 
executed  by  the  president  and  secretary  of  the  defendant  syndi- 
cate under  the  seal  of  the  syndicate  in  accordance  with  by-law 
62  of  the  syndicate.  A contract  so  executed  and  delivered  is 
binding  on  a company;  persons  dealing  with  a company  on  the 
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strength  of  such  execution  and  delivery  are  not  concerned  with 
the  internal  management  of  the  company:  Royal  British  Bank 
V.  Turquand  (1856),  6 El.  & Bl.  327;  Mahony  v.  East  Holy  ford 
Mining  Co.  (1875),  L.R.  7 H.L.  869,  at  p.  894. 

Joseph  McDonough  was  the  most  active  person  in  the  con- 
duct of  the  affairs  of  the  syndicate,  maintained  its  office  and  held 
himself  out  as  able  to  deal  on  the  syndicate’s  behalf.  Neither 
of  the  other  two  directors  took  any  part  actively  in  the  affairs 
of  the  company  and  meetings  were  recorded  in  their  absence. 
A person  in  the  position  of  Joseph  McDonough  had  full  power 
to  bind  the  defendant  syndicate  both  within  his  actual  authority 
and  within  his  broad  apparent  authority : Biggerstaff  v.  Rowatt’s 
Wharf,  [1896]  2 Ch.  93,  at  pp.  102  and  106;  Allen  v.  Ontario 
and  Rainy  River  Ry.  Co.  (1898),  29  O.R.  510;  McKnight  v. 
Vansickler  (1915),  51  S.C.R.  374. 

The  trial  Judge  has  found  that  there  was  no  condition  attach- 
ed to  the  agreement;  the  trial  Judge  did  not  believe  the  evi- 
dence of  Joseph  and  Peter  McDonough. 

The  learned  trial  Judge  erred  in  refusing  to  award  any  dam- 
ages in  addition  to  specific  performance  with  respect  to  the 
175,000  shares  resold  by  the  plaintiff.  The  damages  awarded 
to  the  plaintiff  should  be  computed  without  regard  to  the  con- 
tracts made  by  the  plaintiff  for  resale  of  175,000  shares:  Horne 
V.  Midland  Ry.  Co.  (1873),  L.R.  8 C.P.  131;  Rodocanachi  v. 
Milburn  Bros.  (1886),  18  Q.B.D.  67;  Williams  v.  Agius,  [1914] 
A.C.  510;  Jamal  v.  Moolla  Dawood  Sons  & Co.,  [1916]  1 A.C. 
175,  at  p.  179;  Slater  v.  Hoyle  d Smith,  [1920]  2 K.B.  11,  at 
p.  24. 

Under  sec.  15  (/i)  of  The  Judicature  Act,  R.S.O.  1937,  ch.  100, 
the  Court  has  full  power  to  give  relief  in  this  action  and  the 
damages  should  be  at  the  rate  of  67c  per  share  on  250,000  shares 
or  a total  of  $167,500.00.  If  the  Court  is  of  the  opinion  that 
specific  performance  is  the  proper  remedy,  then  damages  should 
be  given  in  addition. 

Cur.  adv.  vult. 

May  27th,  1938.  Henderson  J.A.: — An  appeal  from  the 
judgment  of  the  Honourable  Mr.  Justice  Hogg  of  the  1st  day 
of  February,  1938,  in  an  action  for  specific  performance  of  an 
alleged  contract  in  writing  between  the  plaintiff  and  the  defen- 
dant Jomac  Gold  Syndicate  Limited,  by  the  terms  of  which 
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the  said  defendant  company  agreed  to  give  the  plaintiff  an  option 
to  purchase  250,000  shares  of  the  capital  stock  of  the  defendant 
Madsen  Red  Lake  Gold  Mines  Limited  at  the  price  of  fifty  cents 
per  share,  in  consideration  of  the  plaintiff  purchasing  from  the 
said  Madsen  company  300,000  shares  of  the  treasury  stock  of 
that  company,  and  for  damages  for  the  breach  of  the  alleged 
contract. 

The  defendants  Madsen  Red  Lake  Gold  Mines  Limited  and 
Capital  Trust  Corporation  were  evidently  made  parties  for  the 
purpose  of  an  injunction  to  restrain  dealings  with  the  shares 
until  the  termination  of  the  litigation. 

The  facts  are  set  out  at  length  in  the  reasons  for  judgment 
of  the  learned  trial  Judge,  and  as  to  the  main  question,  namely, 
whether  the  alleged  contract  was  subject  to  a condition  as  alleged 
by  the  defendant  Jomac  Gold  Syndicate  Limited  which  prevented 
the  alleged  contract  from  ever  taking  effect,  and  in  respect 
of  which  there  was  therefore  no  breach,  the  Court  were  in  agree- 
ment in  the  course  of  the  argument  that  the  contract  is  estab- 
lished by  the  evidence  given  on  the  plaintiff’s  behalf,  that  the 
onus  is  on  the  defendant  alleging  it  to  prove  the  condition,  that 
the  defendant  failed  in  so  doing  and  that  there  was  a breach 
of  the  contract. 

There  are  further  difficulties  in  the  way  of  the  appellant,  hav- 
ing regard  to  the  fact  that  the  alleged  condition  is  in  direct 
contradiction  of  the  terms  of  the  contract,  and  in  the  further 
fact  that  the  agreement  was  arrived  at  between  the  parties  in 
Montreal,  and  put  into  writing,  and  accepted  by  the  plaintiff. 
It  was  then  brought  to  Toronto  by  Mr.  Joseph  McDonough,  act- 
ing on  behalf  of  Jomac  Gold  Syndicate  Limited,  for  completion 
by  that  company.  It  is  alleged  that  upon  the  signing  of  the 
agreement,  it  was  stated  by  Mr.  McDonough  that  he  would  have 
to  procure  the  assent  of  the  two  directors  of  the  company  outside 
of  himself,  who  were  then  absent,  and  this  is  the  condition  upon 
which  the  appellant  relies.  Mr.  Pitfield  was  not  present  in  Tor- 
onto on  this  occasion  but  it  is  in  evidence  that  his  Toronto 
representative  was  present. 

As  stated,  the  contract  had  been  written  the  day  before  in 
Montreal  and  there  is  no  evidence  that  the  Toronto  agent  or 
representative  of  the  plaintiff  had  any  authority  to  assent  to 
any  change  in  the  contract,  or  to  any  condition  being  attached 
to  it. 
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In  any  event  it  is  clear  that  Mr.  Joseph  McDonough,  from  the 
first  syllables  of  whose  name  the  company  is  named,  was  in 
entire  control  of  the  company’s  affairs,  and  that  the  two  other 
directors,  one  of  whom  was  his  solicitor,  were  entirely  under 
his  direction  and  control;  that  the  minute  book  of  the  company 
exhibits  the  minutes  of  a meeting  alleged  to  have  been  held  a 
few  days  before,  at  which  the  three  directors  are  stated  to  have 
been  present,  and  to  have  passed  the  resolutions  there  recorded, 
it  being  quite  clear  that  the  same  two  directors  were  absent  on 
that  date,  and  that  the  meeting  had  been  held  by  Mr.  McDonough 
himself. 

The  recorded  minutes  of  an  alleged  meeting  later  held,  at 
which  the  two  mentioned  directors  appear  to  have  been  present 
and  to  have  declined  to  approve  of  Mr.  McDonough’s  action  in 
entering  into  the  contract,  are,  in  my  opinion,  a farce  and  can- 
not be  said  to  be  in  good  faith.  Under  the  circumstances,  the 
alleged  condition  cannot  be  considered  a condition  at  all,  and 
even  if  the  words  alleged  by  McDonough  to  have  been  spoken  by 
him  were  spoken,  I would  view  them  as  an  undertaking  on  his 
part  to  get  the  required  consent. 

The  real  situation  is  clearly  exposed  by  the  admission  made 
on  behalf  of  the  appellant  that  McDonough  was  in  fact  vested 
with  ample  authority  to  make  the  contract  in  question,  and 
the  consent  of  the  remaining  directors  was  not  required. 

The  respondent  cross-appeals  on  the  question  of  damages 
and  argument  was  heard  in  full,  and,  in  this  respect,  the  case 
presents  considerable  difficulty.  It  is  unnecessary  to  state  the 
facts  fully  here.  For  this,  reference  may  be  had  to  the  reasons 
of  the  learned  trial  Judge,  [supra']  but  it  will  be  useful  to  state 
some  of  them. 

The  plaintiff  became  the  purchaser  from  the  Madsen  com- 
pany of  300,000  shares  of  the  treasury  stock  of  that  company 
and  thereby  performed  the  consideration  for  the  option  given 
to  the  plaintiff  by  the  defendant  Jomac  Gold  Syndicate  Limited 
for  the  purchase  of  250,000  shares  of  the  defendant  Madsen 
company,  which  were  part  and  parcel  of  1,000,000  shares  owned 
by  Jomac. 

The  plaintiff  also  exercised  its  option  to  purchase  the  shares 
and  tendered  the  purchase  money,  which  was  refused. 

This  took  place  on  November  20th,  1936,  and  as  already 
stated,  the  Court  is  unanimously  of  the  opinion  that  this  was 
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a breach  of  the  contract,  and  it  remains  only  to  deal  with  the 
plaintiff’s  proper  remedy. 

There  appears  to  have  been  an  assignment  from  W.  C.  Pit- 
field  & Co.  Limited  to  Pitfield  & Co.,  because  Pitfield  & Co., 
which  I understand  to  be  a partnership,  entered  into  an  agree- 
ment which  is  dated  October  14th,  1936,  with  Howey  Gold  Mines 
Limited,  in  the  following  terms: 

“October  14th,  1936. 

“Howey  Gold  Mines,  Limited, 

717  Federal  Building, 

Toronto,  Ontario. 

“Dear  Sirs: — 

Pursuant  to  an  agreement  made  on  October  10th  last  be- 
tween your  company  and  ourselves  and  in  confirmation  thereof, 
we  hereby  sell  to  you  and  you  buy  from  us  60,000  shares  in  the 
capital  stock  of  Madsen  Red  Lake  Gold  Mines,  Limited  (no 
personal  liability),  hereinafter  called  ‘Madsen’  at  a price  of 
eighty-eight  cents  (88c)  per  share,  being  a total  price  or  sum 
of  fifty- two  thousand  eight  hundred  dollars  ($52,800),  payment 
to  be  made  by  your  certified  cheque  and  delivery  to  be  taken  at 
the  office  of  W.  C.  Pitfield  & Company,  Limited,  80  King  Street 
West,  Toronto,  on  the  15th  day  of  October,  1936,  certificates  for 
said  shares  to  be  in  denominations  as  received  by  us  from 
Madsen. 

“We  hold  an  option  for  the  purchase  of  250,000  shares  of 
Madsen  at  50c  per  share  under  an  agreement  made  between 
W.  C.  Pitfield  & Company,  Limited,  and  Jomac  Gold  Syndicate, 
Limited,  by  letter  dated  23rd  July,  1936,  and  assigned  by  W. 
C.  Pitfield  & Company,  Limited,  to  us,  and  in  consideration  of 
the  proper  carrying  out  by  you  of  the  above  transaction  and 
conditional  thereon  and  on  the  terms  and  subject  to  the  condi- 
tions hereinafter  set  forth,  it  is  agreed  that  we  will  sell  to  you 
and  you  will  buy  from  us  at  seventy-five  cents  (75c)  per  share, 
being  a step-up  of  25c  over  cost  price  to  us,  75,000  shares  in 
the  capital  stock  of  Madsen  out  of  the  said  250,000  shares  . . . 
provided  always  as  follows: 

“(a)  The  foregoing  agreement  concerning  said  75,000  shares 
are  conditional  on  our  exercising  our  rights  under  the  said  Jomac 
option  and  also  subject  to  our  being  able  to  procure  delivery 
of  the  Madsen  shares  to  which  we  shall  become  entitled  on 
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exercise  by  us  of  the  said  Jomac  option,  and  to  compliance  with 
the  terms  of  the  said  Jomac  option  by  Jomac  Gold  Syndicate, 
Limited; 

“(b)  In  the  event  that  you  do  not  desire  to  complete  the 
purchase  and  take  delivery  of  the  said  75,000  shares,  you  shall 
notify  us  in  writing  to  that  effect  at  suite  1004,  80  King  Street 
West,  Toronto,  at  least  14  days  prior  to  February  23rd,  1937, 
the  expiry  date  of  the  said  Jomac  option,  and  in  that  case  you 
shall  be  relieved  from  all  obligation  to  purchase,  and  we  shall 
be  relieved  of  all  obligation  to  sell  to  you  the  said  75,000  shares, 
but  failing  such  notice  you  will  be  bound  to  accept  and  pay  for 
the  said  shares  if  we  shall  have  previously  exercised  or  shall 
thereafter  exercise  our  rights  under  the  said  Jomac  option; 

“(c)  Should  we  at  any  time  decide  not  to  exercise  the  said 
Jomac  option  we  shall  notify  you  in  writing  to  that  effect  at 
your  address  as  above,  at  least  14  days  prior  to  the  said  23rd 
February,  1937,  the  expiry  date  of  the  said  Jomac  option. 

“In  consideration  of  our  mutual  agreements  as  above,  it  is 
further  agreed  between  us  as  follows : 

“(1)  In  the  event  of  Anglo-Huronian,  Limited,  Howey  Gold 
Mines,  Limited;  W.  C.  Pitfield  & Company,  Limited,  Pitfield  & 
Company  (hereinafter  called  the  Pitfield  Group)  or  any  one 
or  more  of  them,  participating  in  any  future  financing  by  Mad- 
sen, such  financing  shall  be  divided  equally  between  Anglo-Hur- 
onian.  Limited,  Howey  Gold  Mines,  Limited,  and  the  Pitfield 
Group,  share  and  share  alike  irrespective  of  which  of  them  re- 
ceives a contract  or  authority  for  such  financing. 

“(2)  We  will  cause  Mr.  Walter  C.  Thomson,  K.C.,  to  be  the 
nominee  pro  tern  of  W.  C.  Pitfield  & Company,  Limited,  to  be 
appointed  to  the  Board  of  Madsen  in  accordance  with  the  agree- 
ment between  W.  C.  Pitfield  & Company,  Limited,  and  Madsen: 
“(3)  In  the  event  of  it  being  necessary  to  take  legal  proceed- 
ings at  any  time  to  enforce  the  provisions  of  agreements  between 
Madsen  and  W.  C.  Pitfield  & Company,  Limited,  or  Jomac  Gold 
Syndicate  Limited  and  W.  C.  Pitfield  & Company,  Limited,  or  to 
consult  counsel  in  regard  to  the  proceedings,  records  or  dealings 
of  Madsen  or  Jomac  Gold  Syndicate  Limited,  the  costs  shall  be 
equally  divided  between  Howey  Gold  Mines,  Limited,  Anglo- 
Huronian,  Limited,  and  yourselves. 

“Your  acknowledgment  of  concurrence  in  the  foregoing  on 
the  enclosed  copy  shall  constitute  an  agreement  between  us. 
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“This  agreement  and  all  herein  contained  shall  enure  to 
the  benefit  of  and  be  binding  upon  the  parties  hereto,  their  heirs, 
executors,  successors  or  assigns. 

Yours  faithfully, 

Pitfield  & Co. 

“We  concur  in  the  foregoing. 

Howey  Gold  Mines  Ltd., 

Per  R.  T.  Birks,  President.” 

An  agreement  identical  in  terms,  was  entered  into  by  Pitfield 
& Company  with  a company  called  Anglo-Huronian,  and  a fur- 
ther agreement  made  with  one  Cushing,  by  which,  in  considera- 
tion for  Cushing  giving  to  Pitfield  & Company  an  option  on 

200.000  shares  of  Madsen  stock  owned  by  him  at  50c  per  share, 
Cushing  was  given  a 10^^  interest  in  the  plaintiff’s  option  on 
the  block  of  250,000  shares.  Inasmuch  as  the  plaintiff  exercised 
its  option  for  the  purchase  from  Cushing  of  his  200,000  shares 
at  50c.  he  became  entitled  to  this  10%  interest. 

The  result  of  this  is  that  Howey  obtained  an  option  for  75,000 
shares,  Anglo-Huronian  for  another  75,000  shares  and  Cushing 
for  25,000  shares,  making  a total  of  175,000  shares  out  of  the 

250.000  shares. 

The  terms  of  the  option  to  Cushing  are  set  out  in  exhibit  10, 
in  the  following  words: 

“July  23rd,  1936. 

“W.  C.  Pitfield  & Company,  Limited, 

235  St.  James  Street, 

Montreal. 

“Dear  Sirs: — 

“I,  Daniel  E.  Cushing,  broker,  67  Yonge  Street,  Toronto,  do 
hereby  grant  an  exclusive  option  to  you  to  purchase  200,000 
shares  of  Madsen  Red  Lake  Gold  Mines  Limited  at  50  cents  per 
share,  which  option  will  be  good  for  your  acceptance  until  such 
time  as  John  M.  Forbes,  your  engineer,  has  reported  on  the 
property  and  has  had  available  for  use  in  his  report  complete 
data  on  back  sampling  of  the  mine,  which  Mr.  Honsberger  is 
now  in  process  of  carrying  out;  it  being  understood  that  this 
report  will  be  rendered  to  you  and  acceptance  or  refusal  of  this 
option  based  on  this  report  will  be  given  by  you  within  five 
days  of  the  date  on  which  you  receive  Mr.  Forbes’  report,  but 
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not  later  than  August  6th,  1936.  Your  acceptance  or  refusal 
of  this  option  to  be  given  to  me  by  letter  or  by  telegram  ad- 
dressed to  me  at  the  above  address  and  to  be  mailed  or  tele- 
graphed to  me  not  later  than  close  of  business  on  August  6th, 
1936. 

“In  consideration  of  my  granting  this  option  to  you  and 
your  exercising  it,  it  is  understood  that  you  in  turn  will  grant 
to  me,  Daniel  E.  Cushing,  a 10%  interest  in  the  option  which 
you  have  to  purchase  250,000  shares  of  Madsen  Red  Lake  Gold 
Mines,  Limited,  covered  by  a letter  agreement  between  your- 
selves and  Jomac  Syndicate,  Limited,  dated  July  22nd,  1936, 
which  option  runs  for  a period  of  seven  months  from  July  22nd, 
1936,  it  being  understood  that  I will  give  you  one  week’s  notice 
prior  to  the  expiration  of  this  option  as  to  whether  or  not  I wish 
to  exercise  my  share  of  it. 

“In  the  event  that  you  exercise  the  above  mentioned  option, 
it  is  understood  and  agreed  that  you  will  make  payment  for 
the  shares  purchased  at  such  place  as  you  may  designate  in 
Toronto  against  proper  certificates  in  the  names  of  yourselves 
or  your  nominees  not  later  than  the  close  of  business  on  August 
17th,  1936. 

“On  signature  of  this  letter  by  your  authorized  officers  and 
by  myself,  this  letter  shall  become  a binding  agreement  between 
us. 

“Yours  faithfully, 

(Signed)  D.  E.  Cushing.” 

This  was  accepted  by  the  plaintiff,  and  the  required  week’s 
notice  was  given  by  Mr.  Cushing  exercising  his  option  for  a 10% 
interest  in  the  250,000  shares. 

The  plaintiff’s  claim  in  the  pleadings,  upon  the  trial  and 
throughout  until  the  hearing  before  this  Court,  has  been  for 
specific  performance  of  the  agreement  to  deliver  the  shares, 
and  for  damages,  and  in  addition  thereto  the  plaintiff  obtained 
an  injunction  against  the  defendants,  including  the  defendants 
Madsen  Red  Lake  Gold  Mines  Limited  and  the  Capital  Trust 
Corporation  to  prevent  any  disposition  of  the  shares  except  in 
accordance  with  the  agreement.  This  factor,  in  addition  to  the 
agreements  made  by  the  plaintiff  for  resale  of  175,000  out  of 
the  250,000  shares,  complicates  the  question  of  damages. 
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The  law  applicable  to  the  case  of  a sale  of  shares  is  laid 
down  in  the  headnote  to  Jamal  v.  Moolla  Dawood,  Sons  & Co., 
[1916]  1 A.C.  175,  to  the  following  effect: 

“Under  a contract  for  the  sale  of  shares  in  a company  the 
measure  of  damages  upon  a breach  by  the  buyer  is  the  differ- 
ence between  the  contract  price  and  the  market  price  at  the 
date  of  the  breach,  with  an  obligation  on  the  part  of  the  seller 
to  mitigate  the  damages  by  getting  the  best  price  he  can  upon 
that  date.  If  the  seller  retains  the  shares  after  the  breach  he 
cannot  recover  from  the  buyer  any  further  loss  if  the  market 
falls,  nor  is  he  liable  to  have  the  damages  reduced  if  the  market 
rises.” 

The  latter  part  of  the  quotation  applies  where  the  buyer 
has  failed  to  take  the  shares  and  not,  as  here,  where  the  seller 
has  failed  to  deliver  them. 

This  rule  of  law  in  respect  of  shares  is  in  accordance  with 
that  obtaining  upon  a contract  for  the  sale  of  goods:  see  Wil- 
liams Bros.  V.  Agius  Ltd.,  [1914]  A.C.  510.  I refer  to  the  judg- 
ment delivered  by  Lord  Dunedin  in  that  case,  at  pages  521  et  seq., 
in  which  the  cases  of  Rodocanachi  Sons  & Co.  v.  Milburn  Bros. 
(1886),  18  Q.B.D.  67,  and  Wertheim  v.  Chicoutimi  Pulp  Co., 
[1911]  A.C.  301,  are  discussed  and  the  distinction  is  drawn 
between  a case  in  which  delivery  of  goods  is  withheld  and  a 
case  in  which  the  goods  are  delivered  but  the  delivery  is  delayed. 
In  the  latter  case  the  buyer  gets  the  goods  and  the  only  damage 
he  has  suffered  is  in  delay.  In  case  he  has  received  the  goods 
and  resold  them,  he  is  entitled  to  recover  the  difference  between 
the  market  price  at  the  date  of  due  delivery  and  the  price  he 
actually  got,  but,  as  pointed  out  by  Lord  Dunedin,  where  there 
is  no  delivery  of  the  goods  the  position  is  quite  a different  one. 
The  buyer  never  gets  them  and  he  is  entitled  to  be  put  in  the 
position  in  which  he  would  have  stood  if  he  had  got  them  at 
the  due  date.  In  this  event  no  account  can  be  taken  of  any 
contracts  for  the  resale  of  the  goods  which  the  buyer  may  have 
entered  into,  and  the  soundness  of  this  is  made  clear  in  the  judg- 
ment of  Lord  Dunedin  to  which  I have  referred. 

This  is  not  a case  of  delayed  delivery,  or  of  goods  arriving 
late.  On  the  contrary  it  is  a case  of  failure  to  deliver  and  indeed 
of  refusal  to  deliver  and  of  denial  of  any  contract  to  deliver, 
but  the  plaintiff  has  not  elected  to  treat  it  as  such  and  to  sue 
for  damages.  The  plaintiff  has  brought  its  action  for  specific 
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performance  of  a contract  to  deliver,  and  has  obtained  the  order 
of  the  Court  enjoining  the  defendants  from  dealing  with  or  part- 
ing with  the  shares,  and  claims  damages  in  addition.  There 
are  also  before  the  Court  the  contracts  which  the  plaintiff  has 
made,  for  resale  of  175,000  of  the  shares  adduced  in  evidence 
without  objection,  and  which  contracts  provide  for  financial 
assistance  from  the  plaintiff’s  vendees  in  enforcing  the  contract 
in  issue  in  this  action. 

These  special  circumstances,  in  my  view,  take  the  case  out 
of  the  ordinary  rule.  I have  therefore  come  to  the  conclusion 
that  as  to  250,000  shares  of  Madsen  Red  Lake  Gold  Mines  Lim- 
ited the  plaintiff  should  have  judgment  for  specific  performance 
by  delivery  of  these  shares,  and  should  have  damages  for  non- 
delivery as  to  75,000  of  these  shares  made  up  of  the  difference 
between  the  contract  price  and  the  market  price  on  the  due  date 
of  delivery.  I do  not  think  there  can  be  any  reduction  of  the 
damages  upon  the  supposition  that  the  market  price  would 
drop  consequent  on  the  shares  being  thrown  on  the  market. 
Had  delivery  been  made  the  purchaser  would  have  the  right 
to  market  the  shares  when  and  as  it  saw  fit  and  this  Court 
would  be  entering  on  speculation  as  to  what  the  market  might 
be.  The  sound  rule,  in  my  opinion,  is  that  laid  down  in  the 
cases  cited. 

I have  read  and  considered  what  the  learned  author  of  Fry 
on  Specific  Performance  says  in  the  6th  ed.,  at  pages  394-5  and 
605-6  which  establish  the  principle  that  the  Court  may  decree 
specific  performance,  and  damages. 

I would  therefore  vary  the  judgment  of  the  learned  trial 
Judge  by  decreeing  specific  performance  against  the  defendant 
Jomac  Gold  Syndicate  Limited  of  its  contract  to  deliver  250,000 
shares  of  Madsen  Red  Lake  Gold  Mines  Limited  at  the  price 
named  in  the  contract  and  by  awarding  to  the  plaintiff  damages 
against  the  defendant  Jomac  Gold  Syndicate  Limited  in  the  sum 
of  $50,250.00  in  respect  of  its  refusal  to  deliver  the  said  shares 
as  to  75,000  thereof,  this  amount  to  be  set  off  against  the  pur- 
chase price. 

The  plaintiff  is  entitled  to  the  costs  of  the  appeal  against 
the  defendant  Jomac  Gold  Syndicate  Limited.  The  remaining 
defendants  were  not  represented  on  the  appeal  and  there  will 
be  no  costs  of  the  appeal  as  to  them.  In  all  other  respects  the 
judgment  of  the  learned  trial  Judge  will  be  affirmed. 
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Hasten  J.A.  agreed  with  Henderson  J.A. 

Middleton  J.A.: — I have  some  lingering  doubt  but  not  suf- 
ficient to  warrant  a dissent. 

Judgment  varied. 

Subsequently  the  plaintiff  moved  to  vary  the  minutes  of  the 
judgment  of  the  Court  of  Appeal  as  settled  by  the  Registrar. 

June  15th,  1938.  The  motion  was  heard  by  Middleton^ 
Hasten  and  Henderson  JJ.A. 

D.  L.  McCarthy,  K.C.,  and  Peter  Wright,  for  the  plaintiff. 

7.  F.  Hellmuth,  K.C.,  for  Jomac  Gold  Syndicate,  Ltd. 

June  18th,  1938.  Henderson  J.A.: — A motion  to  vary  the 
minutes  of  the  judgment  of  this  Court  as  settled  by  the  Regis- 
trar. > 

The  minutes  of  judgment  as  now  settled  are  designed  to 
provide  for  specific  performance  of  the  contracts  in  question, 
and  for  the  payment  of  the  purchase  price  set  forth  in  the 
agreement,  less  the  amount  of  damages  awarded  to  the  plaintiff 
for  the  failure  of  the  defendant  Jomac  Gold  Syndicate  Limited 
to  deliver  the  shares. 

There  is  no  action  for  damages  for  breach  of  the  contract 
pending  in  the  Court.  The  only  action  is  for  specific  perform- 
ance, and  the  Court  has  declared  that  there  should  be  specific 
performance.  In  addition  the  Court  has  awarded  the  plaintiff 
damages  in  respect  of  a portion  of  the  contract,  namely,  75,000 
shares. 

In  my  opinion,  the  Court  has  no  jurisdiction  at  this  stage, 
and  in  view  of  fluctuations  in  the  market  for  the  shares  in  ques- 
tion, to  change  the  whole  action  from  an  action  for  specific 
performance  to  one  of  damages  merely,  nor  do  I think  that 
the  plaintiff  is  entitled  to  an  alternative  judgment,  namely, 
specific  performance  or  damages  at  his  election.  To  hold  other- 
wise would  involve  the  proposition  that  the  plaintiff  might  de- 
cline to  take  specific  performance  and  to  claim  damages  with 
respect  to  the  entire  amount  of  the  shares. 

Upon  the  refusal  of  the  defendant  Jomac  Gold  Syndicate 
Limited  to  perform  its  contract  to  deliver  the  shares  in  question, 
the  plaintiff  was  faced  with  the  necessity  of  deciding  whether 
it  should  bring  an  action  for  specific  performance  of  the  con- 
tract or  for  damages  for  breach  of  the  contract.  Having  decided 
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to  bring  its  action  for  specific  performance,  it  became  necessary 
for  the  plaintiff  to  disclose  the  facts  in  relation  to  the  contracts 
which  it  had  entered  into  for  resale  of  the  shares  in  order  to 
obtain  the  injunction  sought  to  prevent  a disposition  of  the 
shares  pending  the  result  of  the  action,  with  the  result  that 
the  defendants  became  informed  of  these  sale  contracts. 

I am  not  to  be  understood  as  offering  any  criticism  of  the 
course  taken  by  the  plaintiff.  It  does  not  lie  in  my  province 
either  to  criticise  or  to  commend,  but  even  if  it  did  I should  be 
far  from  taking  the  view  that  the  course  taken  by  the  plaintiff 
is  open  to  criticism. 

Seton’s  Judgments  and  Orders,  7th  ed.,  vol.  3,  at  p.  2136, 
sets  forth  the  proper  form  which  the  judgment  should  take 
where  specific  performance  is  decreed;  see  also  the  same  volume, 
para.  4,  p.  2140.  Reference  may  also  be  made  to  my  reasons 
for  judgment,  setting  forth  the  reasons  why,  in  my  opinion, 
having  regard  to  the  subcontracts  which  are  in  evidence,  specific 
performance  should  be  decreed. 

I have  appended  below,  the  form  which  the  minutes  of  judg- 
ment should  take. 

Middleton  J.A.: — I agree.  I have  much  doubt  by  reason  of 
the  injunction  which,  in  my  opinion,  should  not  have  been 
granted. 

Hasten  J.A.  agreed  with  Henderson  J.A. 

1.  Upon  motion  made  unto  this  Court  on  the  27th  and  28th 
days  of  April,  1938,  by  counsel  on  behalf  of  the  defendant  Jomac 
Gold  Syndicate  Limited  by  way  of  appeal  from  the  judgment 
pronounced  by  the  Honourable  Mr.  Justice  Hogg,  dated  the 
1st  day  of  February,  1938,  herein,  in  the  presence  of  counsel 
for  the  plaintiff  and  for  the  said  defendant,  and  upon  hearing 
read  the  pleadings,  the  evidence  adduced  at  the  trial,  the  judg- 
ment aforesaid,  and  upon  hearing  what  was  alleged  by  counsel 
aforesaid,  and  judgment  upon  the  motion  having  been  reserved 
until  this  day. 

2.  This  Court  doth  order  that  the  said  judgment  be  varied, 
and  as  varied  be  as  follows : 

“1.  This  action  coming  on  for  trial  on  the  20th,  21st  and 
22nd  days  of  December,  1937,  before  this  Court  at  the  sittings 
holden  at  Toronto  for  trial  of  actions  without  a jury,  in  the 
presence  of  counsel  for  all  parties,  upon  hearing  read  the  plead- 
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ings  and  hearing  the  evidence  adduced  and  what  was  alleged  by 
counsel  aforesaid,  this  Court  was  pleased  to  direct  this  action 
to  stand  over  for  judgment,  and  the  same  coming  on  this  day 
for  judgment. 

“2.  This  Court  doth  declare  that  the  agreement  dated  the 
23rd  day  of  July,  1936,  between  Jomac  Gold  Syndicate  Limited 
and  W.  C.  Pitfield  & Company  Limited  in  the  pleadings  men- 
tioned ought  to  be  specifically  performed  and  carried  into  exe- 
cution, and  doth  order  and  adjudge  the  same  accordingly. 

“3.  This  Court  doth  order  and  adjudge  that  the  defendant 
Jomac  Gold  Syndicate  Limited  do  forthwith  deliver  to  the  plain- 
tiff 250,000  shares  of  Madsen  Red  Lake  Gold  Mines  Limited  at 
the  purchase  price  named  in  the  said  contract,  namely,  50  cents 
per  share,  to  be  paid  forthwith  by  the  plaintiff,  less  the  sum 
of  $50,250.00  awarded  to  the  plaintiff  by  way  of  damages. 

“4.  And  this  Court  doth  further  order  and  adjudge  that 
the  plaintiff  do  recover  against  the  defendant  Jomac  Gold  Syndi- 
cate Limited  the  sum  of  $50,250.00  damages  to  be  set  off  against 
the  purchase  price  aforesaid. 

“5.  And  this  Court  doth  further  order  and  adjudge  that 
the  defendant  Jomac  Gold  Syndicate  Limited  do  pay  to  the 
plaintiff  and  to  the  defendants  Madsen  Red  Lake  Gold  Mines 
Limited  and  Capital  Trust  Corporation,  their  respective  costs 
of  this  action  forthwith  after  taxation  thereof. 

“6.  And  this  Court  doth  further  order  and  adjudge  that 
the  defendant  Jomac  Gold  Syndicate  Limited  do  pay  to  the 
plaintiff  its  costs  of  this  appeal  forthwith  after  taxation  thereof.” 
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[COURT  OF  APPEAL.] 

Re  Gordon  and  The  De  Laval  Company  Ltd* 

Municipal  Corporations — Fixed  assessments  of  property  of  person  car- 
rying on  a manufacturing  business — The  Municipal  Act,  R.S.O.  1937, 
ch.  266,  sec.  405 — Meaning  of  provisions  in  sec.  405  that  fixed  assess- 
ment ‘'shall  not  be  renewable” — True  meaning  is  that  right  to  fixed 
assessment  shall  not  be  renewable  by  virtue  of  original  grant — No 
prohibition  of  further  and  new  fixed  assessment  not  created  by 
original  grant. 

By  sec.  405(1)  of  The  Municipal  Act,  R.S.O.  1937,  ch.  266,  municipalities 
are  authorized  to  pass  by-laws  fixing  the  assessment  of  the  property 
of  any  person  carrying  on  or  proposing  to  carry  on  within  the  muni- 
cipality any  manufacturing  business.  Such  a by-law  is  required  to 
be  passed  upon  the  vote  of  three-fourths  of  all  the  members  of  the 
council  and  with  the  assent  of  two-thirds  of  the  electors  qualified 
to  vote  on  money  by-laws,  who  may  vote  upon  the  by-law  in  question. 
The  section  further  provides  that  “the  fixed  assessment  shall  not  be 
for  a longer  period  than  ten  years,  shall  not  be  renewable  and  shall 
not  apply  to  or  affect  taxation  for  school  purposes  or  local  improve- 
ments”. 

Held  by  the  Court  of  Appeal,  reversing  the  judgment  of  The  Ontario 
Municipal  Board,  that  the  provision  in  the  statute  that  a fixed  assess- 
ment “shall  not  be  renewable”  means  that  such  assessment  shall  not, 
by  virtue  of  the  by-law  itself,  be  renewable  as  of  right.  The  statute 
does  not  mean  that  a municipality  at  the  end  of  ten  years  can  not 
grant  a new  and  further  fixed  assessment  to  a person  or  a company, 
and  there  is  nothing  to  prevent  a new  bargain  being  made  and 
new  terms  being  stipulated  for  and  granted. 

An  appeal  by  The  De  Laval  Co.  Ltd.  from  an  order  of  The 
Ontario  Municipal  Board. 

May  25th  and  26th,  1938.  The  appeal  was  heard  by  Middle- 
ton,  Masten,  Fisher,  Henderson  and  Gillanders  JJ.A. 

G.  W.  Mason,  K.C.,  and  F.  D.  Kerr,  K.C.,  for  The  De  Laval 
Company  Ltd.,  appellant,  contended  that  The  Ontario  Municipal 
Board  has  no  power  to  make  an  order  declaring  an  assessment 
by-law  invalid.  This  power  was  vested  in  the  Courts  prior  to 
1867  and  it  is  ultra  vires  of  the  Provincial  Legislature  to  attempt 
to  give  the  same  authority  to  a provincially  appointed  body. 
Reference  to  The  Ontario  Municipal  Board  Act,  R.S.O.  1937,  ch. 
60,  sec.  7;  The  Assessment  Act,  R.S.O.  1937,  ch.  272,  sec.  87; 
Re  City  of  Toronto  and  Township  of  York,  [1937]  O.R.  177; 
[1938]  All  E.R.  601,  at  p.  605;  City  of  Ottawa  v.  Wilson,  [1933] 
O.R.  21;  Pringle  v.  City  of  Stratford  (1910),  20  O.L.R.  246;  Re 
Guardian  Realty  Co.  of  Canada,  Ltd.,  and  City  of  Toronto,  [1934] 
O.R.  266. 

Moreover,  even  if  The  Ontario  Municipal  Board  had  jurisdic- 
tion to  make  such  an  order,  the  by-law  in  question  here  was 
not  a renewal  of  a fixed  assessment.  The  1933  assessment 
complained  of  was  at  an  increased  figure  and  placed  new  and 
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onerous  obligations  upon  the  company.  In  any  event  an  appli- 
cation to  quash  a by-law  must  be  made  within  one  year  and 
therefore  this  application  is  improperly  brought. 

W.  F.  Huy  eke,  K.C.,  and  J.  R.  Corkery,  for  the  City  of 
Peterborough,  supported  the  argument  of  counsel  for  The  De 
Laval  Co.  Ltd.  and  urged  that  because  of  the  four  year  delay 
in  bringing  the  application,  the  by-law  should  not  be  quashed. 

Hon.  G.  N.  Gordon,  K.C.,  respondent,  in  person,  argued  that 
the  1933  by-law  was  really  a renewal  of  a fixed  assessment  that 
had  been  in  effect  since  1913,  and  was  therefore  invalid  as  con- 
trary to  The  Municipal  Act,  R.S.O.  1937,  ch.  266,  sec.  405(1)  (a). 
Reference  to  In  re  Campbell  and  Village  of  Lanark  (1893),  20 
O.A.R.  372;  &cott  V.  Corporation  of  Tilsonburg  (1886),  13  O.A.R. 
233. 

C.  R.  Magone,  for  the  Attorney-General  for  Ontario,  con- 
tended that  in  hearing  assessment  appeals  of  this  nature  The 
Ontario  Municipal  Board  was  merely  performing  an  administra- 
tive function.  Even  if  it  were  acting  judicially  it  would  be 
proper  because  this  function  was  not  performed  by  any  superior 
Court  prior  to  1867,  nor  to-day  either.  When  a Judge  of  the 
County  Court  hears  an  assessment  appeal  it  is  as  a persona 
designata  and  not  as  a Court.  Therefore  the  Province  has  the 
power  to  create  boards  and  vest  in  them  functions  such  as  this. 
Reference  to  Attorney -General  for  Dominion  of  Canada  v. 
Attorney -General  for  Province  of  Ontario,  [1898]  A.C.  247,  at 
p.  254;  Reg.  v.  Bush  (1888),  15  O.R.  398,  at  p.  404;  Re  Ashby 
et  al.,  [1934]  O.R.  421,  at  p.  429;  The  King  ex  rel.  Township  of 
Stamford  v.  McKeown  et  al.,  [1934]  O.R.  662,  at  p.  669;  Re 
Toronto  R.W.  Co.  and  City  of  Toronto  (1918),  44  O.L.R.  381. 

Mason,  K.C.,  in  reply. 

Cur.  adv.  vult. 

June  1st,  1938.  Middleton  J.A.:— An  appeal  by  The  De 
Laval  Company  Limited  from  a decision  pronounced  by  The 
Ontario  Municipal  Board  on  the  29th  day  of  March,  1938, 
reversing  the  decision  of  the  County  Court  Judge  of  the  County 
of  Peterborough  affirming  the  decision  of  the  Court  of  Revision 
of  the  City  of  Peterborough. 

On  the  6th  day  of  February,  1933,  a by-law  was  passed  by 
the  municipal  council  of  the  said  city  reciting  that  The  De  Laval 
Company,  Limited,  presently  carrying  on  a manufacturing 
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business  in  the  said  City  of  Peterborough,  has  requested  the 
corporation  of  the  City  of  Peterborough  to  grant  it  a fixed 
assessment  upon  its  lands  in  the  said  city  including  business 
assessment  of  $60,000.00,  exclusive  of  school  rates  or  taxes 
and  local  improvement  rates  or  taxes,  for  a period  of  ten  years 
from  the  1st  of  January,  1933,  and  further  reciting  that  the 
corporation  of  the  City  of  Peterborough  deems  it  expedient  in 
the  interests  of  the  municipality  to  grant  to  the  said  company 
the  fixed  assessment  asked  for.  Then  follow  appropriate  enact- 
ing clauses  fixing  the  assessment  as  requested,  and  containing 
provisions  exacted  from  the  company  in  return  for  this  fixed 
assessment.  These  provisions  secure  employment  in  the  said 
city  for  a large  number  of  persons  during  the  entire  period  of 
ten  years,  and  the  conduct  in  the  said  city  of  a large  industry. 
Provision  is  made  for  a substantial  increase  of  business  over 
and  above  that  carried  on  by  the  company  theretofore.  This 
by-law  was  not  to  be  finally  passed  or  effective  until  it  received 
the  assent  of  two-thirds  of  the  electors  of  the  City  of  Peter- 
borough qualified  to  vote  on  money  by-laws  and  this  by-law. 
The  vote  was  taken  and  carried  by  a substantial  majority,  and 
the  company  has  enjoyed  the  benefit  of  the  fixed  assessment 
ever  since  that  date  and  has,  on  its  part,  more  than  complied 
with  what  is  required  by  the  terms  of  the  by-law. 

The  Honourable  G.  N.  Gordon,  K.C.,  a ratepayer  of  the  City 
of  Peterborough,  on  the  13th  of  September,  1937,  gave  notice 
of  appeal  from  the  assessment  made  in  1937,  to  form  the  basis 
of  taxation  in  1938,  upon  the  grounds  that  the  assessment  is 
too  low  and  that  the  by-law  purporting  to  give  a fixed  assess- 
ment to  the  said  company  is,  in  fact,  a renewal  of  a fixed  assess- 
ment theretofore  granted  to  the  company  and  is  contrary  to 
the  provisions  of  The  Assessment  Act,  R.S.O.  1937,  ch.  272,  and 
The  Municipal  Act,  R.S.O.  1937,  ch.  266. 

This  appeal  came  on  to  be  heard  before  the  Court  of  Revi- 
sion, which  heard  the  appeal  and  ruled  that  it  had  no  jurisdic- 
tion to  determine  the  validity  of  the  by-law  and  that  it  was 
bound  to  affirm  the  assessment  upon  the  ground  that  it  was 
in  accordance  with  the  outstanding  by-law. 

From  this  decision  Mr.  Gordon  appealed  to  the  County 
Court  Judge  under  the  provisions  of  The  Assessment  Act  on 
the  ground  that  the  judgment  of  the  Court  of  Revision  was 
wrong  in  failing  to  find  that  the  by-law  in  question  was  a 
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renewal  of  a fixed  assessment,  and  therefore  not  operative  and 
binding  upon  the  assessor  or  the  municipality.  This  appeal  was, 
in  due  course,  heard  by  the  County  Court  Judge,  and  on  the 
4th  January  the  appeal  was  dismissed,  the  County  Court  Judge 
agreeing  with  the  view  entertained  by  the  Court  of  Revision. 

From  this  decision  Mr.  Gordon  appealed  to  The  Ontario 
Municipal  Board,  again  attacking  the  validity  of  the  by-law 
and  asserting  jurisdiction  in  the  Court  of  Revision  to  ignore  its 
provisions. 

Upon  this  occasion,  fortune  smiled  upon  Mr.  Gordon.  On 
the  29th  March,  1938,  the  Board  allowed  the  appeal  and  in- 
creased the  assessment  from  $60,000.00  to  $222,400.00,  and 
allowed  Mr.  Gordon  his  costs  as  against  the  City  of  Peterborough. 

From  this  decision  The  De  Laval  Company,  Limited,  applied 
for  leave  to  appeal  to  this  Court  pursuant  to  the  terms  of  the 
statute,  and  leave  to  appeal  was  granted  on  the  26th  April, 
1938.  This  appeal  takes  a very  wide  scope.  Not  only  is  it  an 
appeal  upon  the  merits  of  the  original  controversy,  but  the  power 
of  The  Ontario  Municipal  Board  to  deal  with  the  matters  in 
question  involving  the  validity  of  the  by-law  of  the  City  of 
Peterborough  is  attacked,  and  the  constitutionality  of  the  stat- 
ute giving  to  the  Board  the  jurisdiction  to  determine  the  validity 
of  the  by-law,  if  such  jurisdiction  has  in  truth  been  given,  is 
also  attacked.  The  actual  decision  of  the  Board  is  also  ques- 
tioned and  the  validity  of  the  by-law  asserted  and,  furthermore, 
it  is  contended  that  whatever  right  to  attack  the  by-law  existed 
when  the  bargain  was  first  made  and  the  by-law  first  passed, 
that  right  has  been  lost  by  laches,  acquiescence  and  delay,  for 
The  De  Laval  Company  has  expended  large  sums  of  money  in 
endeavouring  to  comply  with  the  terms  upon  which  the  fixed 
assessment  was  granted. 

At  this  point  it  is,  I think,  appropriate  to  proceed  to  investi- 
gate the  grounds  upon  which  the  by-law  is  alleged  to  be  invalid. 

The  power  to  pass  such  a by-law  is  now  found  in  The  Muni- 
cipal Act,  R.S.O.  1937,  ch.  266,  sec.  405(1).  All  local  munici- 
palities are  thereby  authorized  to  pass  by-laws  fixing  the  assess- 
ment of  the  property  of  any  person  carrying  on  or  proposing 
to  carry  on  within  the  municipality  any  manufacturing  busi- 
ness on  such  terms  and  conditions  as  the  council  may  deem 
proper.  This  power  can  only  be  exercised  upon  certain  condi- 
tions set  out  in  the  subsections,  only  one  of  which,  it  is  sug- 
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gested,  is  here  of  any  importance.  The  by-law  is  required  to 
be  passed  upon  the  vote  of  three-fourths  of  all  the  members  of 
the  council  and  with  the  assent  of  two-thirds  of  the  electors 
qualified  to  vote  on  money  by-laws  who  may  vote  upon  the 
by-law  in  question. 

The  condition  here  relied  upon  is  that  found  in  paragraph 
(a),  “The  fixed  assessment  shall  not  be  for  a longer  period 
than  ten  years,  shall  not  be  renewable  and  shall  not  apply  to 
or  affect  taxation  for  school  purposes  or  local  improvements.” 

In  the  year  1912,  The  De  Laval  Dairy  Supply  Company,  Lim- 
ited, as  the  company  then  was  called,  asked  the  city  for  a bonus, 
and  a bonus  by-law  was  accordingly  passed  upon  certain  terms. 
Again  on  the  4th  day  of  December,  1922,  the  company  requested 
the  city  to  grant  to  it  a fixed  assessment  of  $50,000.00,  and  a 
by-law  was  duly  passed  on  the  4th  day  of  December,  1922,  so 
providing.  This  by-law  was  accompanied  by  an  agreement 
by  which  the  company  provided  for  certain  benefits  or  supposed 
benefits  to  the  city.  The  fixed  assessment  was  granted  for 
ten  years  from  the  date  of  the  passing  of  the  by-law.  Upon 
the  expiry  of  the  term  for  which  the  fixed  assessment  was 
granted  and  of  the  provisions  of  the  then  existing  agreement, 
the  company  asked  and  obtained  the  existing  fixed  assessment 
of  $60,000.00. 

It  is  said  that  this  fixed  assessment  granted  in  1933  was 
a renewal  of  the  privilege  granted  by  the  earlier  agreement. 
It  is  contended  that  what  The  Municipal  Act  intended  to  pre- 
vent was  the  granting  of  any  second  bonus  to  the  one  industry; 
that  the  bonus  or  benefit  granted  by  the  fixed  assessment  should 
be  for  ten  years,  and  there  should  be  no  second  fixed  assessment 
to  the  same  industry.  It  is  conceded  that  there  is  no  decision 
upon  the  true  meaning  of  the  statute. 

After  very  careful  study  of  this  section,  I am  quite  unable 
to  give  to  it  any  such  meaning.  If  this  had  been  the  intention 
of  the  Legislature  it  could  have  been  very  simply  and  easily 
expressed.  In  my  view,  the  language  used  is  very  carefully 
chosen  so  as  to  avoid  this  effect.  The  policy  of  The  Municipal 
Act,  speaking  generally,  is  that  the  municipal  council  shall  not 
have  the  power  to  tie  the  hands  of  succeeding  councils.  The 
body  is  elected  annually,  and  the  whole  scheme  of  The  Munici- 
pal Act  is  to  have  the  council  responsible  annually  to  the  electors. 
Manifestly,  there  have  to  be  some  exceptions  to  this  general 
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rule.  The  granting  of  this  fixed  assessment  is  not  an  attractive 
aid  to  an  industry  if  it  is  for  one  year  and  one  year  only.  A 
longer  term  is  necessary,  and  so  we  find  a limitation  on  the 
power  of  a municipal  council  and  to  the  ratepayers  of  the  year; 
they  cannot  grant  a fixed  assessment  for  a longer  period  than 
ten  years,  and  this  “shall  not  be  renewable”.  By  “renewable” 
I understand  it  shall  not,  by  virtue  of  the  original  grant,  create 
a right  of  renewal. 

When  a landlord  leases  property  for  a term  of  years  it  is 
a common  thing  to  stipulate  that  the  term  is  renewable,  some- 
times at  a stipulated  rent,  sometimes  at  a rent  to  be  fixed  by 
arbitration.  There  is  there  inherent  in  the  original  transaction 
a right  to  renew. 

It  is  this  kind  of  thing  that  is  here  prohibited.  There  is 
nothing,  in  my  view,  to-  prevent  a new  bargain  being  made, 
new  terms  being  stipulated  for  and  granted,  and  that  is  what 
took  place  here. 

In  1933,  the  agreement  theretofore  existing  being  about  to 
expire,  negotiations  took  place  by  which  the  municipality  under- 
took to  grant  and  did  grant  a new  and  different  fixed  assess- 
ment of  $60,000.00  for  the  ten  years  then  ensuing,  on  new  and 
different  conditions,  by  which  the  corporation  undertook  to 
spend  money  in  expanding  the  manufacturing  business  then  be- 
ing carried  on  in  the  municipality.  A bargain  was  made  by 
the  council  and  the  ratepayers  of  1933,  not  by  virtue  of  any 
right  arising  out  of  the  former  by-law  and  agreement,  but  as 
a new  bargain  and  in  no  sense  a renewal.  This  being  so,  there 
was  no  justification  for  the  action  of  The  Municipal  Board,  and 
the  appeal  should  be  allowed  and  the  judgment  of  the  learned 
County  Court  Judge  should  be  restored. 

There  is  another  aspect  to  the  case  that  I think  should  also 
be  dealt  with. 

This  proceeding  originated  in  an  assessment  made  by  the 
assessor.  He  found  himself  confronted  with  a by-law  of  the 
municipality  granting  a fixed  assessment.  I think  it  would  be 
a brave  man  who  would  suggest  that  the  assessor  had  juris- 
diction to  determine  that  a by-law  solemnly  passed  by  the  muni- 
cipal council,  after  being  voted  upon  by  the  ratepayers,  could 
be  ignored  by  the  assessor,  and  that  he  should  determine  its 
invalidity. 
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The  Municipal  Act,  R.S.O.  1937,  ch.  266,  provides  machinery 
for  summarily  determining  the  validity  or  invalidity  of  muni- 
cipal by-laws.  This  machinery  had  not  been  invoked  within 
the  time  limited  by  the  statute.  This  did  not  deprive  the  Su- 
preme Court  of  its  jurisdiction  to  set  aside  the  by-law  or  to 
pronounce  a declaratory  decree  concerning  its  validity,  but  the 
assessor  had  no  right  to  assume  this  jurisdiction;  no  more  had 
the  Court  of  Revision,  a body  of  laymen  consisting  of  part  of 
the  members  of  the  municipal  council. 

The  County  Court  Judge,  on  appeal  being  had  to  him,  could 
exercise  the  jurisdiction  of  the  Court  of  Revision  only,  and 
The  Municipal  Board  also  was  equally  limited  in  its  power. 
True,  we  find  power  conferred  by  sec.  87  of  The  Assessment 
Act,  R.S.O.  1937,  ch.  272,  to  exercise  what  apparently  is  a wider 
jurisdiction.  But  I do  not  think  the  power  there  conferred  is 
anything  like  as  wide  as  what  would  be  necessary,  in  effect,  to 
declare  illegal  the  by-law  passed.  It  is  only  a power  to  deter- 
mine “all  questions  as  to  whether  any  persons  or  things  are 
or  were  assessable  or  are  or  were  legally  assessed  or  exempt 
from  assessment”.  This  falls  short  of  a power  to  determine 
whether  the  by-law  purporting  to  fix  the  assessment  was  itself 
invalid  for  any  reason,  a jurisdiction  which  must  be  exercised 
by  the  superior  Courts. 

This  renders  it  unnecessary  for  us  to  enter  into  a discussion 
of  the  constitutional  problems  here  presented  for  solution.  In 
respect  of  these,  I reserve  my  right  of  freedom  of  action. 

There  remains  the  question  of  costs.  I can  see  no  reason 
for  departing  from  the  general  rule.  The  costs  must  follow 
the  event.  The  decision  of  the  County  Court  Judge  is  affirmed 
so  there  is  no  need  and,  possibly,  no  power,  to  deal  with  the 
costs  before  that  order.  The  costs  before  The  Municipal  Board 
and  before  this  Court  are  in  our  discretion  and  must,  I fear, 
be  paid  by  Mr.  Gordon  both  to  the  company  and  to  the  municipal 
corporation. 

Masten  J.A.: — I agree  with  Middleton  J.A.,  expressly 
reserving  any  opinion  respecting  the  constitutional  question. 

Fisher  J.A.: — I agree  with  Middleton  J.A. 

Henderson  J.A.: — I have  had  the  privilege  of  reading  the 
opinion  of  my  brother  Middleton  with  which  I entirely  agree. 
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Inasmuch  as  this  disposes  of  this  appeal  upon  the  merits, 
and  does  not  discuss  the  question  of  the  jurisdiction  of  The 
Ontario  Municipal  Board,  I desire  to  make  it  clear  so  far  as 
I am  concerned,  that  this  is  not  to  be  taken  as  indicating  that 
The  Ontario  Municipal  Board  either  has,  under  the  present 
statutes,  or  could  be  given  by  the  Ontario  Legislature,  the  power 
to  quash  municipal  by-laws,  or  indeed  any  judicial  powers  exer- 
cised by  the  Courts. 

Gillanders  J.A.: — This  is  an  appeal  by  The  De  Laval  Com- 
pany Limited  from  the  decision  of  The  Ontario  Municipal  Board 
dated  March  29th,  1938,  reversing  the  decision  of  the  County 
Judge  of  the  County  of  Peterborough  which  affirmed  the  decision 
of  the  Court  of  Revision  of  the  City  of  Peterborough,  dismissing 
the  appeal  of  The  Honourable  G.  N.  Gordon,  K.C.,  the  respondent 
herein,  a ratepayer  of  the  City  of  Peterborough,  against  the 
assessment  of  The  De  Laval  Company  Limited  fixed  under  the 
provisions  of  a by-law  at  $60,000.00  exclusive  of  the  school  tax 
and  local  improvement  rates. 

The  City  of  Peterborough,  by  an  agreement  and  by-law 
passed  in  the  latter  part  of  the  year  1912,  granted  to  The  De 
Laval  Dairy  Supply  Company  Limited,  as  the  appellant  com- 
pany was  then  called,  a bonus,  including  in  part  exemption  from 
taxation  for  a period  of  ten  years,  and  the  company,  on  its  part, 
agreed  to  erect  and  equip  a factory  of  the  value  of  at  least  $75,- 
000.00  and  to  commence  and  carry  on  business  in  the  city. 

On  the  expiration  of  the  ten-year  period  of  exemption  pro- 
vided in  this  arrangement,  by  by-law  number  2430,  passed  on 
the  4th  day  of  December,  1922,  the  city  granted  to  the  company 
a fixed  assessment  of  $50,000.00  for  a period  of  ten  years  from 
the  1st  of  January,  1923,  and  the  company,  on  its  part,  agreed 
to  erect  and  build  a brick  building  as  specified  in  the  agreement 
attached  to  the  by-law. 

On  the  expiration  of  this  fixed  assessment  the  city  and  the 
company  entered  into  a further  arrangement  confirmed  by  by- 
law number  3053  passed  on  February  6th,  1933,  whereby  the 
city  granted  to  the  company  a fixed  assessment  of  $60,000.00 
for  a period  of  ten  years  from  January  1st,  1933,  on  and  subject 
to  certain  terms  and  conditions  to  be  fulfilled  by  the  company, 
which  provided  in  part  that  the  company  for  the  ten-year  period 
should  continue  manufacturing  operations  in  the  City  of  Peter- 
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borough  as  provided,  should  employ  in  its  Peterborough  factory 
sufficient  employees  to  keep  the  weekly  payroll  to  the  standard 
required  by  the  agreement  and  that  in  the  event  of  default  on 
the  part  of  the  company  in  carrying  out  the  terms  and  condi- 
tions of  the  agreement,  the  city  might  terminate  the  fixed  assess- 
ment as  in  the  agreement  provided. 

These  three  by-laws  were  all  passed  after  having  received 
the  affirmative  vote  of  three-fourths  of  all  members  of  the  coun- 
cil and  the  assent  of  two-thirds  of  the  electors  qualified  to  vote 
on  money  by-laws  who  voted  on  these  by-laws  as  required  by 
The  Municipal  Act,  R.S.O.  1937,  ch.  266,  sec.  405(1).  No  ques- 
tion is  raised  as  to  the  regularity  of  the  vote  or  formalities  of 
passing.  It  is  said  that  the  appellant  company  has  on  its  part 
carried  out  the  various  terms  and  conditions  imposed  upon  it. 

On  September  13th,  1937,  Mr.  Gordon  as  a ratepayer  ap- 
pealed to  the  Court  of  Revision  against  the  assessment  of  the 
appellant  company  on  the  grounds: 

(1)  That  the  assessment  was  too  low; 

(2)  That  the  by-law  purporting  to  give  a fixed  assessment 
to  the  company  was  a renewal  of  the  prior  fixed  assessment 
and  contrary  to  the  provisions  of  The  Assessment  Act,  R.S.O. 
1937,  ch.  272,  and  The  Municipal  Act,  supra. 

The  Court  of  Revision  held  that  it  had  no  power  to  declare 
a by-law  or  any  part  thereof  invalid  and  that,  therefore,  the 
by-law  in  question  was  binding  upon  it  and  the  assessment 
must  be  confirmed.  From  this  decision  an -appeal  was  taken 
to  the  County  Court  Judge  who  affirmed  the  decision  of  the 
Court  of  Revision  and  dismissed  the  appeal. 

From  this  decision  Mr.  Gordon  appealed  to  The  Municipal 
Board.  The  Board  by  its  order  dated  March  29th,  1938,  allowed 
the  appeal  with  costs  and  ordered  that  The  De  Laval  Company 
Limited  be  assessed  on  the  city’s  assessment  rolls  for  the  year 
1937  for  a total  of  $222,400.00. 

From  this  decision  the  appellant  company,  by  leave  granted 
April  26th,  1938,  appeals  to  this  Court. 

Counsel  for  the  appellant  company  argues : 

(1)  That  The  Ontario  Municipal  Board  had  no  jurisdiction 
to  pass  upon  the  validity  of  the  city’s  by-law  granting  the  appel- 
lant company  a fixed  assessment  and  that  the  statute  purport- 
ing to  vest  power  in  the  Board  to  determine  the  validity  of  the 
by-law  in  question  was  ultra  vires  of  the  Legislature. 
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(2)  That  the  by-law  under  attack  providing  for  the  fixed 
assessment  is  good  and  valid  and  is  not  a renewal  of  a previous 
by-law,  in  conflict  with  the  provisions  of  The  Municipal  Act. 

(3)  That  the  respondent  is  barred  by  laches  and  acquiescence 
from  attacking  the  by-law  which  has  been  carried  out  by  both 
parties  for  a period  of  four  years  since  enactment,  the  appellant 
company  having  complied  with  the  terms  thereof  and  having 
incurred  considerable  expenditure  in  this  regard. 

Dealing  with  the  validity  of  the  by-law  in  question  providing 
for  the  granting  of  a fixed  assessment,  it  is  contended  by  Mr. 
Gordon  that  this  is  a renewal  of  a previous  by-law  granting  a 
fixed  assessment  and  comes  within  the  prohibition  provided  by 
The  Municipal  Act,  R.S.O.  1937,  ch.  266,  sec.  405(1). 

'‘405.  By-laws  may  be  passed  by  the  councils  of  local  muni- 
cipalities. 

“1.  For  fixing  the  assessment  of  the  property  of  any  person 
carrying  on  or  proposing  to  carry  on  within  the  municipality 
any  manufacturing  business  including  iron  works,  rolling  mills, 
works  for  refining  or  smelting  ores,  grain  elevators,  a beet  sugar 
factory  and  a tobacco  drier,  ...  on  such  terms  and  condi- 
tions as  the  council  may  deem  proper. 

“(a)  The  fixed  assessment  shall  not  be  for  a longer  period 
than  ten  years,  shall  not  be  renewable  and  shall  not  apply  to  or 
affect  taxation  for  school  purposes  or  local  improvements.” 

While  the  exact  point  raised  here  has  apparently  not  been 
previously  decided,  I am  of  the  opinion  that  the  by-law  here 
under  attack  is  not  a renewal  within  the  prohibition  of  the  sec- 
tions mentioned. 

Neither  the  by-law  nor  agreement  under  attack  contains  any 
provision  therein  for  the  renewal  of  the  fixed  assessment  or 
rights  or  privileges  therein  granted  or  obligations  assumed  either 
on  the  part  of  the  city  or  the  company.  This  by-law  is  the  result 
of  a new  arrangement  between  the  city  and  the  company  which 
was  duly  voted  on  by  council  and  assented  to  by  the  electors 
in  accordance  with  the  provisions  of  the  statute. 

I am  of  opinion  that  the  provision  against  a fixed  assessment 
being  renewable  does  not  apply  so  as  to  prohibit  a municipality 
from  entering  into  a completely  new  arrangement  which  is  duly 
confirmed  in  the  manner  provided  by  the  Act. 

In  this  case,  as  above  stated,  there  was  no  provision  in  the 
preceding  arrangement  whereby  it  is  renewable,  nor  is  the 
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by-law  under  attack  the  re-establishment  of  the  same  particular 
contract  for  a further  period  of  time. 

For  these  reasons  I think  the  by-law  in  question  is  valid  and 
binding  and  not  in  conflict  with  the  statute.  Coming  to  this 
conclusion,  I find  it  unnecessary  to  deal  with  the  effect  of  the 
laches  and  delay  in  attacking  the  by-law  and  with  the  question 
as  to  the  jurisdiction  of  The  Municipal  Board. 

Since  writing  the  above  I have  had  the  opportunity  of  read- 
ing the  judgment  of  Middleton  J.A.  with  whose  opinion  I desire 
to  express  agreement,  both  in  the  point  that  I have  mentioned 
and  in  his  further  observations  and  result. 

Appeal  allowed  with  costs. 


[COURT  OF  APPEAL.] 

Rex  V*  Rousseau, 

Criminal  Law — Summary  convictions — Accused  convicted  of  driving  a 
motor  vehicle  recklessly  or  negligently  or  at  a speed  or  in  a manner 
dangerous  to  the  public  contrary  to  sec.  27  of  The  Highway  Traffic 
Act,  R.S.O.  1937,  ch.  288 — Whether  conviction  had  on  ground  of 
duplicity — One  offence  created  by  sec.  27  being  improper  driving 
which  may  he  manifested  in  alternative  modes  mentioned  in  sec.  27 
—The  Criminal  Code,  R.S.C.  1927,  ch.  36,  secs.  723(3)  and  725. 

The  accused  was  convicted  by  a Magistrate  upon  a charge  that  he  did 
“on  December  9th,  1937,  unlawfully  drive  motor  vehicle  No.  143-PI-9 
on  Highway  No.  2 in  the  Township  of  Whitby  recklessly  or  negli- 
gently or  at  a speed  or  in  a manner  dangerous  to  the  public,  having 
regard  to  all  the  circumstances,  contrary  to  sec.  27  of  The  Highway 
Traffic  Act.” 

On  an  appeal  by  the  accused  it  was  held  by  the  County  Court  Judge 
that  the  conviction  was  bad  on  the  ground  of  duplicity  since  the 
Magistrate  had  convicted  the  accused  of  more  than  one  offence.  On 
a further  appeal  by  the  Crown  to  the  Court  of  Appeal  it  was  held, 
reversing  the  judgment  of  the  County  Court  Judge,  that  the  convic- 
tion was  valid  on  the  face  of  it. 

By  virtue  of  The  Summary  Convictions  Act,  R.S.O.  1937,  ch.  136,  secs. 
723  and  725  of  The  Criminal  Code,  R.S.C.  1927,  ch.  36,  are  applicable 
to  summary  convictions  under  provincial  statutes.  By  sec.  723(3) 
of  The  Criminal  Code,  an  offence  in  the  words  of  the  Act  shall  be 
sufficient  in  law  and  in  the  present  case  the  offence  was  specified  in 
the  precise  words  of  sec.  27  of  The  Highway  Traffic  Act. 

Moreover,  sec.  27  of  The  Highway  Traffic  Act  creates  but  one  offence, 
namely  improper  driving;  such  improper  driving  may  be  manifested 
in  the  different  modes  mentioned  in  sec.  27.  Therefore,  sec.  725  of 
The  Criminal  Code  is  applicable  and  it  provides  that  no  conviction 
shall  be  held  to  be  uncertain  because  it  states  the  offence  to  have 
been  committed  in  different  modes. 


An  appeal  by  the  Attorney-General  for  Ontario  from  an 
order  of  His  Honour  Judge  Coleman,  of  the  County  Court  of 
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the  County  of  Ontario,  quashing  a conviction  entered  by  Magis- 
trate F.  S.  Ebbs. 

June  6th,  1938.  The  appeal  was  heard  by  Middleton^ 
Masten  and  Gillanders  JJ.A. 

C.  R.  Magone,  for  the  Attorney-General  for  Ontario,  appel- 
lant. 

A.  W.  S.  Greer,  for  the  accused,  respondent. 

Counsel  referred  to  the  sections  of  The  Criminal  Code  men- 
tioned by  Middleton  J.A.  in  his  reasons  for  judgment  (infra) 
and  to  the  following  cases  dealing  with  duplicity:  Rex  v.  Higgins 
(1928),  63  O.L.R.  101;  Rex  v.  Newton  (1920),  48  O.L.R.  403; 
Rex  V.  Kaplan  (1920),  47  O.L.R.  110;  Rex  v.  Bush  (1932),  41 
O.W.N.  33;  Rex  v.  Wilmot  (1933),  24  Cr.  App.  R.  63;  Rex  v. 
Jones,  [1921]  1 K.B.  632;  Rex  v.  McManus  (1919),  31  C.C.C.  180; 
Rex  V.  Leconte  (1906),  11  O.L.R.  408;  Belyea  v.  Rex,  [1932] 
S.C.R.  279,  281;  Rex  v.  Gatto,  [1938]  2 D.L.R.  228;  Rex  v. 
Thorne  (1926),  45  C.C.C.  360;  Rex  v.  Durand  (1928),  49  C.C.C. 
217. 

June  8th,  1938.  The  judgment  of  the  Court  was  delivered  by 
Middleton  J.A.: — An  appeal  by  the  Attorney-General  from  the 
judgment  of  his  Honour  Judge  Coleman,  Judge  of  the  County 
Court  of  the  County  of  Ontario,  determining  upon  an  appeal 
to  him  from  a conviction  by  Magistrate  F.  S.  Ebbs,  dated  the 
18th  day  of  February,  upon  the  charge  that  the  accused  did 
“on  December  9th,  1937,  unlawfully  drive  motor  vehicle  No. 
143-H-9  on  Highway  No.  2 in  the  Township  of  Whitby  reck- 
lessly, or  negligently,  or  at  a speed  or  in  a manner  dangerous 
to  the  public  having  regard  to  all  the  circumstances,  contrary 
to  section  24  [now  27]  of  The  Highway  Traffic  Act,  that  the 
conviction  was  bad  in  that  the  said  Magistrate  had  convicted 
the  accused  of  more  than  one  offence.” 

This  appeal  is  brought  by  virtue  of  the  provisions  of  The 
Summary  Convictions  Act,  R.S.O.  1937,  ch.  136,  sec.  14(2), 
and  by  virtue  of  a certificate  granted  by  the  Attorney-General 
that  the  order  appealed  from  involves  a question  of  law  of  suf- 
ficient importance  to  justify  an  appeal  therefrom  to  the  Court 
of  Appeal. 

Upon  an  appeal  being  had  from  the  conviction  aforesaid, 
the  learned  County  Court  Judge  did  not  investigate  the  merits 


474 


Ontario  Reports. 


[1938] 


of  the  appeal,  but  held  the  conviction  bad  on  the  ground  of 
duplicity.  It  was  in  the  view  of  the  learned  Judge  a conviction 
of  more  than  one  offence  and  therefore  invalid. 

The  question  thus  raised  is  manifestly  of  great  practical 
importance. 

The  offence  charged  against  the  accused  is  a violation  of  a 
prohibition  found  in  a section  of  an  Ontario  statute.  Such 
offences  are  governed  by  The  Summary  Convictions  Act,  R.S.O. 
1937,  ch.  136,  sec.  3(1),  which  provides  that  except  where  other- 
wise provided  Part  XV  of  The  Criminal  Code  (that  relating  to 
summary  convictions),  other  than  sections  735  and  736,  and 
section  1028  and  other  enumerated  sections  of  The  Criminal 
Code  shall  apply mutandis  to  every  such  case  as  if  the 
provisions  thereof  were  enacted  in  and  formed  part  of  the  Act. 

Referring  to  The  Criminal  Code,  Part  XV  is  in  a sense  self- 
contained  and  provides  a complete  code  of  procedure  for  the 
prosecution  of  minor  offences  before  Justices  of  the  Peace,  com- 
mencing with  sec.  705  and  ending  with  sec.  770. 

The  two  sections  that  are  not  to  be  applicable  to  Ontario 
convictions,  735  and  736,  relate  entirely  to  the  power  of  justices 
to  award  costs.  The  sections  not  forming  part  of  Part  XV 
made  applicable  to  summary  convictions  are  general  provisions 
applicable  to  convictions  on  indictment  as  well  as  to  summary 
convictions.  For  example,  sec.  1028  is  a section  providing  that 
where  an  offence  renders  the  offender  liable  to  different  degrees 
or  kinds  of  punishment,  the  punishment  to  be  inflicted  shall  be 
in  the  discretion  of  the  Court  or  tribunal  trying  the  case;  sec. 
1029,  whether  an  offence  may  be  punished  by  fine  or  imprison- 
ment the  penalty  to  be  inflicted  shall  be  in  the  discretion  of  the 
Court  or  person  passing  sentence,  and  so  through  the  remain- 
ing sections. 

Counsel  for  the  Crown  relied  in  part  upon  provisions  of  the 
Code  other  than  those  enumerated.  He  referred  for  example 
to  three  sections,  852,  854  and  1010.  These  sections  not  only 
are  not  referred  to  in  the  Ontario  enactment,  but  only  have 
reference  to  indictments  and  have  no  application  to  proceedings 
by  way  of  summary  convictions. 

The  sections  forming  part  of  Part  XV  are,  I think,  sufficient 
as  they  stand  to  govern  these  cases.  These  are  the  provisions 
found  in  secs.  723  and  725.  The  particular  provisions  I refer  to 
are  sec.  723(3)  which  provides  that  an  offence  in  the  words  of 
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the  Act,  or  of  any  order,  by-law,  regulation  or  other  document 
creating  an  offence,  or  any  similar  words,  shall  be  sufficient  in 
law,  and  sec,  725,  “No  information,  summons,  conviction,  order 
or  other  proceedings  shall  be  held  to  charge  two  offences,  or 
shall  be  held  to  be  uncertain  on  account  of  its  stating  the  offence 
to  have  been  committed  in  different  modes,  or  in  respect  of  one 
or  other  of  several  articles,  either  conjunctively  or  disjunctively.” 
Then  follows  a concrete  example. 

Turning  now  to  the  statute  under  which  the  accused  was 
here  tried,  The  Highway  Traffic  Act,  R.S.0. 1937,  ch.  288,  sec.  27. 
Under  that  section  “any  person  who  drives  a motor  vehicle  on 
a highway  recklessly  or  negligently,  or  at  a speed  or  in  a manner 
dangerous  to  the  public,  having  regard  to  all  the  circumstances, 
shall  incur  a penalty  . . . ”. 

The  gist  of  the  offences  created  by  this  statute  is  the  one 
act,  the  improper  driving.  The  improper  driving  may  be  mani- 
fested by  recklessness  on  the  part  of  the  driver,  negligence  or 
a speed  incompatible  with  public  safety,  or  any  other  disregard 
of  the  public.  For  driving  in  this  prohibited  manner  there  is  a 
penalty. 

The  Legislature  having  prohibited  in  the  words  used  in  sec. 
27,  the  prosecution  is  sufficient  if  the  words  of  the  statute  are 
adopted.  It  is  so  provided  by  sec.  723(3).  If  contrary  to  my 
view  two  offences  and  not  one  are  created  by  the  section  in 
question,  then  sec.  725  above  quoted  governs. 

According  to  English  law  undoubtedly  the  information  and 
conviction  would  both  be  bad  for  there  are  no  such  statutory 
provisions  as  here  found.  Technicality  in  criminal  pleading 
resulting  in  the  escape  of  many  guilty  was  to  be  deprecated  and 
the  framers  of  our  Code  have  made  this  abundantly  plain.  Magis- 
trates are  often  not  learned  in  the  law.  It  was  to  be  expected 
that  they  were  not  versed  in  the  technicalities  of  the  English 
criminal  procedure,  a procedure  founded  upon  logic  and,  like 
the  rules  of  pleading  at  common  law,  carried  to  an  extreme 
not  dreamed  of  by  its  originators,  resulting  in  no  good  so  far 
as  the  litigants  were  concerned  and  often  defeating  justice. 
These  rules  were  here  abolished  so  far  as  indictments  are  con- 
cerned by  the  sections  referred  to  by  counsel  for  the  Attorney- 
General,  and  it  would  be  extraordinary  if  they  persisted  with 
regard  to  the  procedure  upon  summary  convictions.  Fortun- 
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ately,  in  my  opinion  at  least,  the  provisions  found  in  Part  XV 
Eire  adequate. 

The  case  should  therefore  be  referred  back  to  the  learned 
County  Court  Judge  to  be  dealt  with  by  him  upon  the  merits 
and  with  instructions  that  the  conviction  on  the  face  of  it  is  valid. 

It  is  not  a case  for  costs. 

I feel  impelled  to  congratulate  Mr.  Greer  upon  his  fine  argu- 
ment even  though  the  result  is  unsuccessful. 

Appeal  allowed. 


[GREENE  J.] 

Canadian  Performing  Right  Society  Ltd*  v*  Canadian  National 
Exhibition  Association* 

Copyright — Musical  works — Performances  at  agricultural-industrial  ex- 
hibition — Whether  performance  without  private  profit  — Whether 
musicians  independent  contractors  — The  Copyright  Act,  R.S.C. 
1927,  ch.  32,  sec.  17(i)(vm),  as  amended  by  1936,  1 Edw.  VIII,  ch. 
28,  sec.  1. 

By  sec.  17(1)  (viii)  of  The  Copyright  Act,  R.S.C.  1927,  ch.  32,  as  amended 
by  1936,  1 Edw.  VIII,  ch.  28,  sec.  1,  it  is  provided  that  the  following 
act  shall  not  constitute  an  infringement  of  copyright:  “The  perform- 
ance without  private  profit  of  any  musical  work  at  any  agricultural, 
agricultural-industrial  exhibition,  or  fair,  which  receives  a grant  from 
or  is  held  under  dominion,  provincial  or  municipal  authority,  provided 
that  such  performance  shall  be  deemed  to  be  given  without  private 
profit  if  the  only  fees  which  are  paid,  are  paid  to  the  individual  per- 
formers or  their  agents,  and  provided,  further,  that  such  fees  are 
not  dependent  upon  the  attendance  at  the  exhibition  or  fair.” 

In  the  present  action  the  plaintiff,  the  owner  in  Canada  of  copyright 
in  certain  musical  works,  alleged  an  infringement  of  its  copyright 
by  the  defendant  at  its  annual  fair  held  in  Toronto  in  1936.  The 
defendant  relied  on  the  foregoing  section  and  contended  that  the 
performances  complained  of  did  not  constitute  an  infringement  of 
copyright. 

Held,  that  the  performances  complained  of  were  not  given  without 
private  profit,  as  defined  in  the  section,  since  fees  were  paid  in  con- 
nection with  the  entertainment  at  which  the  musical  works  were 
performed  to  persons  other  than  the  individual  performers  or  their 
agents.  Therefore  the  plaintiff  was  entitled  to  a declaration  that  its 
copyright  had  been  infringed. 

An  action  for  a declaration  and  damages  for  alleged  breach 
of  copyright. 

September  20,  1937.  The  action  was  tried  by  Greene  J. 
without  a jury  at  Toronto. 

R.  C.  H.  CasselSj  K.C.,  for  the  plaintiff. 

D.  L.  McCarthy,  K.C.,  and  F.  A.  A.  Campbell,  K.C.,  for  the 
defendants. 
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April  19th,  1938.  Greene  J.: — The  plaintiff  is  the  owner  in 
Canada  of  copyright  in  the  musical  works  entitled  “A  Beautiful 
Lady  in  Blue”,  “Wagon  Wheels”,  “Sophisticated  Lady”,  and 
alleges  infringement  by  the  defendant  at  its  annual  fair  or  exhibi- 
tion held  at  Toronto  in  August  and  September,  1936. 

Similar  litigation  took  place  between  the  parties  to  this 
action  arising  out  of  the  Exhibition  of  1931,  the  judgment  therein 
by  Rose  C.J.H.C.  being  reported  in  [1934]  O.R.  610.  The 
general  background  of  fact  has  not  changed,  and,  consequently, 
need  not  be  discussed  now,  except  insofar  as  may  be  necessary 
to  show  such  differences  as  exist  between  the  two  actions. 

The  pertinent  sections  of  The  Copyright  Act,  R.S.C.  1927, 
ch.  32  are: 

“3.  For  the  purposes  of  this  Act,  ‘copyright’  means  the  sole 
right  ...  to  perform  . . . the  work  or  any  substantial  part  thereof 
in  public  . . . and  to  authorize  any  such  acts  as  aforesaid. 

“17. — ‘(1)  Copyright  in  a work  shall  be  deemed  to  be  in- 
fringed by  any  person  who,  without  the  consent  of  the  owner  of 
the  copyright,  does  anything  the  sole  right  to  do  which  is  by 
this  Act  conferred  on  the  owner  of  the  copyright : 

“Provided  that  the  following  acts  shall  not  constitute  an 
infringement  of  copyright: — 


“(viii)  The  performance  without  private  profit  of  any  musi- 
cal work  at  any  agricultural  exhibition  or  fair  which  is  held 
under  dominion,  provincial  or  municipal  authority  (enacted  by 
1931,  21-22  Geo.  V,  ch.  8,  sec.  6 (Can.)). 

“(2) 

“(3)  Copyright  in  a work  shall  also  be  deemed  to  be  in- 
fringed by  any  person  who  for  his  private  profit  permits  a 
theatre  or  other  place  of  entertainment  to  be  used  for  the  per- 
formance in  public  of  the  work  without  the  consent  of  the  owner 
of  the  copyright,  unless  he  was  not  aware,  and  had  no  reasonable 
ground  for  suspecting,  that  the  performance  would  be  an  in- 
fringement of  copyright.” 

Such  was  the  statute  law  dealt  with  in  the  first  action,  but, 
prior  to  the  acts  complained  of  in  this  action,  sec.  17(1)  (viii) 
was  repealed  and  the  following  substituted  therefor  by  1936,  1 
Edw.  VIII,  ch.  28,  sec.  1 (Can.) : 

“(viii)  The  performance  without  private  profit  of  any  musi- 
cal work  at  any  agricultural,  agricultural-industrial  exhibition, 
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or  fair,  which  receives  a grant  from  or  is  held  under  dominion, 
provincial  or  municipal  authority,  provided  that  such  perform- 
ance shall  be  deemed  to  be  given  without  private  profit  if  the 
only  fees  which  are  paid,  are  paid  to  the  individual  performers 
or  their  agents,  and  provided,  further,  that  such  fees  are  not 
dependent  upon  the  attendance  at  the  exhibition  or  fair.” 

The  present  action  embraces  an  infringement  similar  to 
that  complained  of  in  the  first  action,  and  it  is  convenient  to 
deal  with  it  before  certain  other  infringements  complained  of 
in  this  action  under  different  circumstances. 

A substantial  part  of  “A  Beautiful  Lady  in  Blue”  was  per- 
formed by  the  band  before  the  grandstand  on  the  afternoon 
of  September  3rd,  1936,  under  the  same  circumstances  as  the 
performance  complained  of  in  the  first  action,  and  all  the  find- 
ings of  the  learned  Chief  Justice  are  applicable  thereto,  except 
insofar  as  they  may  be  affected  by  the  new  legislation.  The 
introduction  of  the  word  “agricultural-industrial”  intp  the  new 
clause  viii  before  the  word  “exhibition”  brings  the  exhibition 
of  the  defendant  within  the  clause,  and  overcomes  the  effect 
of  the  judgment  of  Rose  C.J.H.C.  to  the  extent  that  he  held  that 
this  exhibition  did  not  come  within  “agricultural  exhibition  or 
fair”,  as  contained  in  the  original  clause  viii,  as  enacted  in  1931. 

The  only  question  remaining  to  be  determined  about  the 
performance  of  “A  Beautiful  Lady  in  Blue”  is,  whether  it  was 
“without  private  profit”. 

Following  the  reasoning  in  Canadian  Performing  Right 
Society  v.  Canadian  National  Exhibition  Association,  [1934] 
O.R.  610,  and  Performing  Right  Society  v.  Urban  District  Coun- 
cil of  Bray,  [1930]  A.C.  377,  I find  there  was  private  profit  to 
the  defendant  in  the  sense  found  in  the  two  cases  just  mentioned. 
The  new  clause  viii  however  lays  down  certain  arbitrary  condi- 
tions under  which  the  performance  is  to  be  “deemed”  without 
private  profit.  The  performance  is  to  be  deemed  “without 
private  profit”,  (a)  if  the  only  fees  which  are  paid,  are  paid  to 
the  individual  performers  or  their  agents,  and  also  (b)  if  such 
fees  are  not  dependent  upon  the  attendance  at  the  exhibition 
or  fair. 

Condition  (b)  can  be  disposed  of  without  any  difficulty.  The 
contract  produced  at  the  trial,  signed  by  the  defendant  and  by 
Mr.  Chisholm  on  behalf  of  the  band,  showed  clearly  that  each 
musician  received  $5.00  and  Mr.  Chisholm  as  leader  $10.00,  for 
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each  performance.  The  attendance  at  the  exhibition  had  no 
effect  one  way  or  the  other  on  such  fees. 

Consequently  if  condition  (a)  was  complied  with,  the  de- 
fendant is  entitled  to  the  protection  of  the  exception  from  the 
general  rule  and  must  be  held  not  to  have  infringed  the  plaintiff’s 
copyright  in  “A  Beautiful  Lady  in  Blue”. 

The  legislation  does  not  define  in  any  way  the  general  class 
of  fees  of  which  those  paid  to  individual  performers  or  their 
agents  are  the  only  ones  permissible  for  the  purposes  of  the 
section.  Under  such  circumstances  it  seems  to  me,  failing  limita- 
tion by  the  legislation,  any  fee  paid  in  connection  with  the 
entertainment  at  which  the  musical  work  was  performed  is 
included  in  the  general  class  of  fees  contemplated.  It  is  quite 
obvious  that  there  can  be  no  question  of  “fees”  in  connection 
with  the  individual  musical  work  apart  from  the  entertainment 
of  which  it  formed  part.  The  ordinary  person  attending  the 
“show”  in  front  of  the  grandstand  had  to  pay  a general  admis- 
sion fee  to  the  Exhibition  and  then  an  admission  fee  to  the 
grandstand.  Apart  from  these  admission  fees,  there  were  fees 
paid  to  various  people  in  connection  with  the  entertainment  in 
front  of  the  grandstand,  such  as  ticket-sellers,  ticket- takers, 
ushers  and,  probably,  various  other  attendants. 

Under  these  circumstances,  it  seems  to  me  that  “fees”  within 
the  meaning  of  clause  viii  were  paid  to  others  than  the  individual 
performers  or  their  agents.  As  a result,  the  defendant  cannot, 
in  my  opinion,  come  within  the  protection  of  the  new  clause  viii, 
and  must  be  held  to  have  infringed  the  plaintiff’s  copyright  by 
the  performance  of  a substantial  part  of  “A  Beautiful  Lady  in 
Blue”  in  front  of  the  grandstand. 

The  other  infringements  complained  of  were  the  performance 
of  the  works  “Wagon  Wheels”  and  “Sophisticated  Lady”  by  one 
Rudy  Vallee  and  his  orchestra  at  evening  entertainments.  It 
was  not  seriously  disputed,  and  I find  as  a fact,  that  substantial 
parts  of  these  works  were  played  by  the  Vallee  orchestra  at 
certain  evening  performances. 

Although  not  pleaded  it  was  suggested  at  the  trial  that 
“Wagon  Wheels”  had  been  played  at  an  afternoon  performance 
by  the  Vallee  Orchestra.  The  plaintiff  did  not  establish  the 
playing  of  any  of  its  copyrighted  works  at  any  afternoon  per- 
formance. An  important  difference  between  afternoon  and 
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evening  performances  in  relation  to  “fees”  will  appear  from  the 
nature  of  the  Vallee  contract. 

The  contract  is  made  with  Rudy  Vallee  Orchestra  Units  Corp. 
and  commences:  “The  Rudy  Vallee  Orchestra  Units  Corp.  on 
behalf  of  Rudy  Vallee,  agrees  to  furnish  Rudy  Vallee  and  the 
‘Connecticut  Yankees’  ...  to  appear  at  the  Canadian  National 
Exhibition  ...”  It  stipulates  that  the  Vallee  Orchestra  will 
provide  adequate  performance  for  14  evenings  for  the  sum  of 
$25,000.00,  and  contains  the  further  provision: 

“If  the  artists  should  decide  to  perform  at  any  time  during 
the  hours  of  12.00  noon  and  6.00  p.m.  the  promoters  agree  to 
pay  the  Rudy  Vallee  Orchestra  Units  Corp.,  in  addition  to  the 
$25,000.00,  35  per  cent,  of  all  net  admissions  taken  in  during 
these  hours.  The  price  of  admission  is  to  be  decided  between 
the  promoters  and  Rudy  Vallee.” 

The  orchestra  did  play  several  afternoons  at  a “Fashion 
Show”  in  the  Transportation  Building,  one  of  the  buildings 
within  the  Exhibition  grounds.  An  admission  fee  was  charged 
in  addition  to  the  fee  charged  for  admission  to  the  grounds, 
and  the  Rudy  Vallee  Orchestra  Units  Corp.  received  its  per- 
centage. 

Mr.  Cassels  for  the  plaintiff  argued  that  the  remuneration 
of  the  Vallee  Orchestra  was  not  divisible  in  any  way  and  that 
the  moneys  received  for  the  afternoon  performances  must  be 
considered  with  the  $25,000.00  lump  sum  paid  for  the  evening 
performances,  both  together  constituting  “such  fees”  as  used  in 
the  last  part  of  clause  viii,  namely,  “that  such  fees  are  not  de- 
pendent upon  the  attendance  at  the  exhibition  or  fair.” 

If  this  contention  is  correct,  it  would  prevent  the  defendant’s 
coming  within  the  exception  created  by  clause  viii,  as  in  my 
opinion,  the  fees  received  by  the  orchestra  for  the  afternoon 
were  “dependent  upon  the  attendance  at  the  exhibition  or  fair.” 
The  statute  does  not  say  that  the  fees  are  to  be  calculated  or 
based  on  the  number  attending  the  fair.  One  of  the  dictionary 
definitions  for  “dependent”  is  “contingent  upon  something  ex- 
traneous”. The  fees  were  governed  by  the  number  attending 
the  Fashion  Show  and  nobody  could  attend  the  Fashion  Show 
without  first  attending  the  Exhibition.  In  that  sense,  the  fees 
were  dependent  upon,  or  contingent  upon,  the  attendance  at  the 
Exhibition.  If  there  was  no  attendance  at  the  Exhibition,  there 
would  be  no  fees  at  the  Fashion  Show,  and,  in  the  nature  of 
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things,  the  larger  the  attendance  at  the  Exhibition,  probably  the 
more  numerous  would  be  the  fees  at  the  Fashion  Show.  If  the 
remuneration  was  not  divisible  then,  in  my  opinion,  the  defend- 
ant could  not  get  protection  under  clause  viii.  . 

Mr.  McCarthy  for  the  defendant  contended  that  the  Vallee 
contract  is  divisible  and  that  the  evening  performances  paid 
for  by  a lump  sum  of  $25,000.00  stand  by  themselves  apart  from 
any  arrangement  as  to  the  afternoons.  With  that  contention,  I 
agree.  There  is  no  real  connection  between  the  two  arrange- 
ments other  than  that  they  were  contained  in  the  same  document. 
The  fee  for  the  evening  performances  was  fixed  and  unaffected 
by  the  occurrence  or  non-occurrence  of  the  afternoon  perform- 
ances, and  it  was  optional  with  the  orchestra  whether  it  played 
in  the  afternoons  or  not.  It  seems  to  me  that  the  alleged  in- 
fringements in  the  evening  must  be  considered  in  the  light  of 
the  $25,000.00  payment  alone. 

The  evening  performances  by  the  Vallee  orchestra  were  for 
the  purpose  of  providing  dance  music,  and  an  admission  fee  was 
charged  in  addition  to  the  fee  charged  for  admission  to  the 
Exhibition.  Other  fees  were  also  charged  analogous  to  those 
referred  to  in  discussing  the  performance  before  the  grandstand. 
For  the  same  reasons,  as  in  the  case  of  the  performance  before 
the  grandstand,  I am  of  the  opinion  that  the  performance  was 
not  “without  private  profit”  and  that  the  defendant  cannot  claim 
the  protection  of  the  statute  because  “fees”  were  paid  other  than 
those  paid  to  “individual  performers  or  their  agents”. 

Indeed  the  contract  itself  raises  a serious  doubt  as  to  whether 
the  only  fees  paid  were  those  paid  to  individual  performers  or 
their  agents.  It  is  made  by  “Rudy  Vallee  Orchestra  Units  Corp.” 
on  paper  with  that  name  printed  at  the  top  and  also  the  words 
“Rudy  Vallee,  President”. 

No  evidence  was  called  by  the  defendant  to  show  that  Rudy 
Vallee  Orchestra  Units  Corp.  was  an  agent  for  the  “individual 
performers”,  although  the  contract  itself  purports  to  be  made 
“on  behalf  of  Rudy  Vallee”.  The  defendant,  being  prima  facie 
guilty  of  an  infringement,  should  bear  the  onus  of  proving  that 
the  contracting  corporation  which  received  the  $25,000.00  was 
merely  an  agent  for  the  individual  performers.  That  was  not 
done  nor  even  attempted. 

There  still  remains  to  be  considered  the  defence  that  the 
Vallee  Orchestra  was  not  the  servant  or  agent  of  the  defendant 
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but  an  independent  contractor  hired  to  do  a certain  work.  It 
was  argued  that  in  such  case  the  defendant  could  not  be  held 
to  have  produced  or  authorized  the  production  of  the  copy- 
righted works.  In  Performing  Right  Society  Ltd,  v.  Mitchell 
and  Booker  (Palais  de  Danse)  Ltd.,  [1924]  1 K.B.  762,  Mc- 
Cardie  J.  considers  at  some  length  the  tests  to  be  applied  in 
deciding  whether  a man  is  a servant  or  an  independent  con- 
tractor. At  p.  767  et  seq.,  he  says: 

“It  seems,  however,  reasonably  clear  that  the  final  test,  if 
there  be  a final  test,  and  certainly  the  test  to  be  generally  ap- 
plied, lies  in  the  nature  and  degree  of  detailed  control  over  the 
person  alleged  to  be  a servant.  This  circumstance  is,  of  course, 
one  only  of  several  to  be  considered,  but  it  is  usually  of  vital 
importance.  The  point  is  put  well  in  Pollock  on  Torts,  12th  ed., 
pp.  79,  80:  ‘The  relation  of  master  and  servant  exists  only  be- 
tween persons  of  whom  the  one  has  the  order  and  control  of 
the  work  done  by  the  other.  A master  is  one  who  not  only 
prescribes  to  the  workman  the  end  of  his  work,  but  directs  or 
at  any  moment  may  direct  the  means  also,  or,  as  it  has  been  put, 
“retains  the  power  of  controlling  the  work”:  see  per  Crompton 
J.  in  Sadler  v.  Henlock  (1855),  4 El.  & Bl.  570,  578.  A servant 
is  a person  subject  to  the  command  of  his  master  as  to  the 
manner  in  which  he  shall  do  his  work:  see  per  Bramwell  L.J.  in 
Yewens  v.  Noakes  (1880),  6 Q.B.D.  530,  532,  and  the  master 
is  liable  for  his  acts,  neglects  and  defaults,  to  the  extent  to  be 
specified.  An  independent  contractor  is  one  who  undertakes 
to  produce  a given  result,  but  so  that  in  the  actual  execution  of 
the  work  he  is  not  under  the  order  or  control  of  the  person  for 
whom  he  does  it,  and  may  use  his  own  discretion  in  things  not 
specified  beforehand.’  The  rule  is  stated  in  much  the  same  way 
in  Salmond’s  Law  of  Torts,  6th  ed.,  p.  96,  where  that  able  jurist 
says:  ‘A  servant  is  an  agent  who  works  under  the  supervision 
and  direction  of  his  employer;  an  independent  contractor  is  one 
who  is  his  own  master’.” 

The  defendants  were  the  occupiers  of  a dance  hall  and  en- 
gaged by  written  agreement  a band  to  provide  music  therein. 
The  learned  Judge  then  proceeds  to  analyze  the  agreement 
clause  by  clause  concluding  with  the  following  summary  (p.  771) : 

“Such  is  the  agreement  which  was  signed  by  each  member 
of  the  band.  In  my  humble  opinion  it  is  an  agreement  which 
made  the  band  the  servants  of  the  defendants.  It  provides  for 
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seven  hours’  daily  service.  It  uses  the  word  ‘services.’  It  men- 
tions ‘salary.’  It  mentions  ‘pay.’  It  uses  the  word  ‘employ*’ 
It  provides  for  a period  of  employment.  It  provides  that  the 
band  shall  play  at  any  place  in  London  where  the  defendants 
may  direct.  It  provides  that  their  services  shall  be  at  the  ex- 
clusive disposal  of  the  defendants.  It  gives  the  defendants  the 
right  of  immediate  dismissal  for  the  breach  of  any  reasonable 
instructions  or  requirements.  Above  all  it  gives,  I think,  to  the 
defendants  the  right  of  continuous,  dominant,  and  detailed 
control  on  every  point,  including  the  nature  of  the  music  to  be 
played.  In  my  opinion  this  it  not  a case  of  an  independent  con- 
tractor agreement  with  some  features  of  a service  agreement; 
it  is  a case  rather  of  a service  agreement  with  several  peculiar 
features  appropriate  to  the  employment  of  a band.” 

In  the  light  of  the  above  let  us  examine  the  Vallee  contract. 
It  commences  with  an  agreement  by  The  Rudy  Vallee  Orchestra 
Units  Corp.  to  furnish  Rudy  Vallee  and  a cast  of  “artists”  to 
appear  at  the  Canadian  National  Exhibition,  Toronto,  from 
August  28th,  1936,  to  September  12th,  1936,  “under  the  follow- 
ing terms  and  conditions”.  Then  follow  19  numbered  clauses. 
These  provide  inter  alia,  (a)  the  cast  is  to  be  35  men;  (b)  there 
are  to  be  14  performances;'  (c)  Rudy  Vallee  is  not  to  appear  in 
person  in  any  part  of  Canada  prior  to  this  engagement. 

All  the  other  conditions  are  for  the  benefit  of  the  orchestra 
such  as  that  there  are  to  be  no  Sunday  performances,  that  the 
Canadian  National  Exhibition  cannot  broadcast  any  performance, 
and  that  the  orchestra  may  make  certain  broadcasts  from  the 
Canadian  National  Exhibition. 

The  contract  lays  down  no  specific  hours  at  which  the 
orchestra  is  to  play,  contains  no  provision  for  control  of  the 
programme,  and,  in  short,  provides  no  control  over  the  orchestra. 
By  all  the  tests  above  discussed,  the  Vallee  orchestra  was  not  a 
servant  but  was  an  independent  contractor.  That  is  not  suffi- 
cient in  itself,  however,  to  relieve  the  defendant  of  liability.  The 
judgment  of  Roche  J.  in  The  Performing  Right  Society,  Ltd.  v. 
Bradford  Corporation  is  said  in  Macgillivray’s  Copyright  Cases, 
1917-23,  at  p.  309,  to  be  authority  for  the  following: 

“Where  a corporation  organises  a musical  entertainment 
which  is  given  in  premises  in  its  possession  and  control,  the 
corporation  is  responsible  for  infringing  performances  thereat 
of  musical  works: 
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“(a)  Where  the  selection  of  works  to  be  performed  has 
been  left  unconditionally  to  the  discretion  of  the  performers  or 
of  a musical  director  or  conductor  of  a band  or  orchestra,  and 
notwithstanding  in  the  case  of  such  director  or  conductor  that 
he  as  an  independent  contractor  engages  his  own  performers.” 
In  the  Palais  de  Danse  case,  [1924]  1 K.B.  762,  McCardie  J. 
states  at  p.  765 : 

“The  defendants  would  be  clearly  liable  for  infringement 
although  the  band  were  in  law  and  in  fact  independent  con- 
tractors if  the  defendants  had  actively  directed,  counselled  or 
aided,  the  infringement.” 

In  Falcon  v.  Famous  Players  Film  Co.,  [1926]  2 K.B.  474, 
at  p.  491,  Bankes  L.J.  in  discussing  the  meaning  of  the  word 
“authorize”  in  a section  similar  to  section  3(1)  of  the  Canadian 
Act  says  it  is  to  be  understood  in  its  ordinary  dictionary  sense 
of  “sanction,  approve,  and  countenance.” 

Now,  what  are  the  facts  to  be  considered  in  the  light  of  the 
foregoing?  The  defendant  printed  and  paid  for  the  programmes 
used  in  connection  with  the  Vallee  entertainment,  which  pro- 
grammes were  headed, 

• “The  Canadian  National  Exhibition 
Presents 
Rudy  Vallee 

And  his  Company  with  The  Connecticut  Yankees”. 

One  of  the  programmes  produced  listed  “Wagon  Wheels”  as 
one  of  the  selections  to  be  played.  This  particular  pro- 
gramme was  said  to  have  been  used  the  first  two  or  three  days 
of  the  Exhibition.  Evidence  by  one  who  was  present  estab- 
lished that  “Wagon  Wheels”  was  played  on  August  29th,  Sep- 
tember 1st,  2nd  and  September  12th.  In  another  programme 
said  to  have  followed  the  earlier  one,  there  were  some  changes, 
the  only  one  of  note  being  that  “Wagon  Wheels”  had  disappeared 
from  the  list  of  selections.  There  was  no  evidence  that  the 
defendant  was  responsible  for  this  change  or  that  it  made  any 
effort  whatsoever  to  prevent  the  playing  of  copyright  music. 
Indeed  the  fact  that  “Wagon  Wheels”  was  played  on  September 
12th,  the  last  day  of  the  engagement,  indicates  that  its  dis- 
appearance from  the  printed  programme  was  not  caused  by 
any  regard  for  copyright.  “Sophisticated  Lady”  did  not  appear 
on  the  printed  programme,  but  evidence  established  it  was 
played  on  September  5th  and  12th. 
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On  these  facts,  and  following  the  three  cases  cited  above,  I 
find  that  the  defendant  infringed  the  plaintiff’s  copyright  in  both 
musical  works  at  the  times  mentioned. 

The  plaintiff  also  complains  that  the  defendant  infringed 
its  copyright  in  “Sophisticated  Lady”  and  “Wagon  Wheels” 
under  the  provisions  of  sec.  17(3),  quoted  above,  by  permitting 
its  Ball  Room,  a place  of  entertainment,  to  be  used  for  the  per- 
formance in  public  of  the  aforesaid  compositions.  In  The  Per- 
forming Right  Society,  Ltd.  v.  Bradford  Corporation  (supra) 
the  facts  material  to  the  point  under  discussion  were  similar  to 
those  in  the  case  at  bar.  Roche  J.  deals  with  the  section  in  the 
English  Act  corresponding  to  the  Canadian  section  17(3)  and 
the  report,  at  p.  316,  says: 

“He  (the  learned  Judge)  was  satisfied  that  those  responsible 
for  the  conduct  of  the  proceedings  of  the  corporation,  that  is  to 
say  the  alderman,  the  chairman  of  the  committee,  and  the 
members  of  the  committee,  were  not  aware  that  the  perform- 
ance would  be  an  infringement  of  copyright,  but  he  was  unable 
to  find  on  the  facts  that  they  had  discharged  the  burden  which 
was  upon  them  of  satisfying  him  that  they  had  no  reasonable 
ground  for  suspecting  that  the  performance  would  be  an  in- 
fringement of  copyright.” . 

Sec.  22  of  the  Canadian  Act,  R.S.C.  1927,  ch.  32,  provides 
in  part  that,  “if  at  the  date  of  the  infringement  the  copyright 
in  the  work  was  duly  registered  under  this  Act,  the  defendant 
shall  be  deemed  to  have  had  reasonable  ground  for  suspecting 
that  copyright  subsisted  in  the  work.” 

In  my  opinion  the  defendant  must  be  held,  under  the  pro- 
visions of  sec.  17(3)  and  sec.  22,  to  have  infringed  the  copyright 
of  the  plaintiff  in  the  two  compositions  played  in  the  Ball  Room. 

It  may  be  that  the  stage  in  front  of  the  grandstand  is  also  a 
“place  of  entertainment”,  but  it  was  not  discussed  in  argument 
by  counsel  so  I make  no  finding  in  that  regard. 

The  plaintiff  is  entitled  to  judgment,  (a)  declaring  that  its 
copyright  was  infringed  in  all  three  musical  works  on  the 
respective  occasions  set  out  above;  (b)  for  damages  in  the  sum 
of  fifteen  dollars,  and  (c)  for  its  costs  of  action  on  the  High 
Court  scale. 


Judgment  for  the  plaintiff  with  costs. 
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[GREENE  J.] 

Re  Cummings* 

Wills — Lapse — Legitimation  of  illegitimate  child  by  subsequent  mar- 
riage of  parents — Retroactive  effect  of  legislation — The  Legitima- 
tion Act,  R.S.O.  1937,  ch.  216 — The  Wills  Act,  R.S.O.  1937,  ch.  164. 

The  testator  died  on  the  1st  day  of  September,  1936,  having  left  a will 
wherein  he  devised  the  residue  of  his  estate  to  “my  brother  Andrew 
Harvey”. 

The  testator  was  born  in  1856  but  his  parents  were  not  married  until 
the  26th  of  November,  1869.  Andrew  Harvey,  the  devisee  named  in 
the  testator’s  will,  was  a half-brother  of  the  testator,  being  a son 
of  the  testator’s  mother,  born  while  she  was  united  in  lawful  wedlock 
to  one  Harvey.  Andrew  Harvey  died  intestate  on  the  5th  day  of 
September,  1928,  leaving  issue  surviving  him  and  surviving  the 
testator. 

Held,  on  an  application  to  the  Court  for  advice,  that  by  virtue  of  sec.  1 
of  The  Legitimation  Act,  R.S.O.  1937,  ch.  216,  the  testator  was 
deemed  to  be  and  to  have  been  legitimate  from  the  time  of  his  birth. 
Therefore  the  testator  and  the  devisee  Andrew  Harvey  were  lawful 
brothers,  and  sec.  36  of  The  Wills  Act,  R.S.O.  1937,  ch.  164,  is  applic- 
able and  prevents  a lapse  of  the  devise  to  Andrew  Harvey,  which 
takes  effect  as  if  the  death  of  Andrew  Harvey  had  occurred  immedi- 
ately after  the  death  of  the  testator:  Re  W.  (1925),  56  O.L.R.  611, 
distinguished. 

A MOTION  by  the  administrators  with  the  will  annexed  of 
the  estate  of  John  Atchison  Cummings,  deceased,  for  the  advice 
of  the  Court  as  to  questions  concerning  the  administration  of' 
the  estate. 

June  3rd,  1938.  The  motion  was  heard  by  Greene  J.  in 
Court  at  Sarnia. 

W.  L.  Millman,  for  the  administrators. 

F.  P.  Dawson,  K.C..,  for  the  issue  of  Andrew  Harvey,  de- 
ceased. 

H.  E.  Fuller,  K.C.,  for  The  Public  Trustee. 

July  15th,  1938.  Greene  J.:  John  Atchison  Cummings,  a 
bachelor,  died  on  the  1st  day  of  September,  1936,  leaving  a last 
will  and  testament  dated  September  1st,  1900,  and  duly  proven. 

The  will  contains  the  following: 

“All  the  residue  of  my  estate  not  hereinbefore  disposed  of  I 
give,  devise  and  bequeath  unto  my  brother  Andrew  Harvey  of 
Brainerd,  State  of  Minnesota.” 

Cummings  was  born  about  1856,  but  his  parents  were  not 
married  until  the  26th  day  of  November,  1869.  Under  such 
circumstances,  the  provisions  of  The  Legitimation  Act,  R.S.O. 
1937,  ch.  216,  apply.  Andrew  Harvey,  the  above  named  devisee, 
was  a half  brother  of  the  testator,  being  a son  of  the  testator’s 
mother,  born  while  she  was  united  in  lawful  wedlock  to  one 
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Harvey.  Andrew  Harvey  died  intestate  and  domiciled  in  the 
State  of  Minnesota,  one  of  the  United  States  of  America,  on  the 
5th  day  of  September,  1928,  leaving  issue  surviving  him  and 
surviving  the  testator. 

The  opinion  of  the  Court  is  asked  (a)  as  to  what  persons 
are  entitled  to  share  in  the  residue  of  the  estate,  and  (b)  as  to 
the  disposition  of  the  assets  now  forming  the  residue  of  the 
estate. 

The  question  of  legitimacy  or  illegitimacy  of  the  testator 
raises  no  difficulty  in  the  first  instance  in  regard  to  the  bequest 
of  the  residue  as  there  is  no  dispute  as  to  whom  the  testator 
meant  by  “my  brother  Andrew  Harvey”.  Consequently,  if 
Andrew  Harvey  had  survived  the  testator,  he  would  have  taken 
under  the  will  without  any  question  of  legitimacy  being  in- 
volved. 

As  Andrew  Harvey  predeceased  the  testator,  it  becomes 
necessary  to  consider  sec.  36  of  The  Wills  Act,  R.S.O.  1937,  ch. 
164,  the  pertinent  portion  of  which  is : 

“Where  any  person,  being  a child  or  other  issue  or  the 
brother  or  sister  of  the  testator  to  whom  any  real  estate  or 
personal  estate  is  devised  or  bequeathed,  for  any  estate  or  in- 
terest not  determinable  at  or  before  the  death  of  such  person, 
dies  in  the  life-time  of  the  testator  either  before  or  after  the 
making  of  the  will,  leaving  issue,  and  any  of  the  issue  of  such 
person  are  living  at  the  time  of  the  death  of  the  testator,  such 
devise  or  bequest  shall  not  lapse  but  shall  take  effect  as  if  the 
death  of  such  person  had  happened  immediately  after  the  death 
of  the  testator,  unless  a contrary  intention  appears  by  the  will.” 

The  question  is  raised  on  behalf  of  the  Public  Trustee  as  to 
whether  under  The  Legitimation  Act  Andrew  Harvey  can  be 
considered  as  a brother  of  the  deceased  testator.  It  is  well 
settled  that  kindred  of  the  half  blood  inherit  equally  with  those 
of  the  whole  blood  in  the  same  degree,  and  as  a consequence 
the  fact  of  his  being  only  a half  brother  can  be  disregarded. 

The  issue  of  Andrew  Harvey,  being  two  daughters  and  one 
grandson,  claim  the  residue  of  the  estate  by  reason  of  the  opera- 
tion of  sec.  36  of  The  Wills  Act  above  quoted.  The  Public 
Trustee  cites  sec.  3 of  The  Legitimation  Act  as  follows:  “The 
parents  and  brothers  and  sisters  of  any  child  legitimatized  by 
this  Act  shall  inherit  upon  his  death  as  though  he  had  been 
legitimate”,  and  argues  that  the  above  claimants,  being  outside 
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all  the  classes  named  in  such  sec.  3,  cannot  maintain  their  claim 
under  The  Wills  Act  because,  apart  from  the  statute,  the  testator 
was  illegitimate,  and  only  the  classes  mentioned  in  The  Legitima- 
tion Act  can  inherit. 

The  first  question  to  be  considered  in  relation  to  The  Legiti- 
mation Act  is  whether  it  made  Andrew  Harvey  a lawful  brother 
of  the  testator.  That  seems  to  me  the  only  conclusion  that  can 
be  drawn  from  sec.  1 of  the  Act  which  says  that  when  the 
parents  subsequently  marry  “such  child  shall  for  all  purposes 
be  deemed  to  be  and  to  have  been  legitimate  from  the  time  of 
birth.”  It  is  hard  to  conceive  language  which  would  more 
emphatically  declare  men  in  the  position  of  Cummings  and  Har- 
vey to  be  lawful  brothers.  The  Legitimation  Act  was  first  passed 
in  1921,  ch.  53  (Ont.),  and  contained  similar  words  to  those 
quoted  above.  Re  W,^  56  O.L.R.  611,  was  decided  in  1925,  and 
certain  obiter  dicta  therein  seemed  to  suggest  that  the  Act 
could  not  give  the  person  legitimated  ancestors  or  collateral 
kindred.  If  the  Act  does  not  do  so,  I am  at  a loss  to  interpret 
the  words  “for  all  purposes”.  It  seems  to  me  that,  outside  the 
exceptions  contained  in  the  present  secs.  2 and  4,  the  Act  is 
intended  to  completely  wipe  out  the  illegitimacy.  Sections  2 
and  4 have  no  bearing  on  the  present  facts.  Such  obiter  dicta 
probably  led  to  the  passing  in  1927  of  the  present  sec.  3 of  the 
Act  quoted  above. 

With  great  respect  it  seems  to  me  that  sec.  3 adds  nothing 
to  the  rights  which  parents,  brothers  and  sisters  acquired  under 
sec.  1,  and  failing  such  relatives,  takes  nothing  away  from  the 
rights  of  more  distant  relatives  to  claim  under  the  relationship 
established  by  sec.  1. 

Re  W.  {supra),  was  cited  on  the  argument  as  holding  that 
The  Legitimation  Act  was  not  sufficient  to  cut  down  the  pre- 
rogative of  the  Crown  to  acquire  the  assets  of  an  illegitimate 
person  dying  intestate,  unmarried  and  without  issue.  (For  the 
purposes  of  this  case,  no  distinction  need  be  drawn  between  the 
prerogative  of  the  Crown  to  acquire  real  estate  by  escheat  and  its 
right  to  claim  bona  vacantia.)  It  was  contended  that  sec.  11 
of  The  Interpretation  Act,  R.S.O.  1937,  ch.  1,  which  is  as  follows, 
“No  Act  shall  affect  the  rights  of  His  Majesty,  His  Heirs  or 
Successors,  unless  it  is  expressly  stated  therein  that  His  Majesty 
shall  be  bound  thereby”,  prevented  The  Legitimation  Act  oper- 
ating to  cut  down  the  right  of  the  Crown  to  claim  bona  vacantia, 
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because  The  Legitimation  Act  does  not  contain  an  express  state- 
ment as  required  by  sec.  11  above. 

Under  the  common  law,  an  illegitimate  person  could  have 
no  relations  except  his  wife  and  children  or  somebody  claiming 
through  them.  In  other  words,  if  the  Crown  did  not  succeed 
to  the  estate  of  a bastard  dying  without  wife  or  issue,  then 
there  would  be  no  ownership  of  the  estate  in  anybody.  The 
right  of  the  Crown  seems  to  be  that  it  succeeds  to  such  an 
estate  where  there  are  no  heirs  of  any  kind.  The  Legitimation 
Act  provided  heirs  in  that  the  effect  of  the  Act  was  to  make 
the  testator  the  lawful  brother  of  Andrew  Harvey.  Conse- 
quently there  were  no  hona  vacantia  at  any  time,  and  the  prin- 
ciple that  the  Crown  is  entitled  to  hona  vacantia  never  came 
into  operation.  Re  W.  was  decided  early  in  1925,  and  Re  Stone, 
[1924]  S.C.R.  682,  was  decided  late  in  1924.  The  latter  case 
was  not  called  to  the  attention  of  the  learned  Judge  who  decided 
Re  W.,  and  probably  had  not  been  reported  at  the  time  Re  W. 
was  decided.  Legislation  of  the  Province  of  Saskatchewan 
giving  certain  rights  of  inheritance  to  illegitimate  children  was 
under  review,  and  the  Crown  contended  it  was  entitled  to  take 
by  escheat  the  lands  of  the  deceased  illegitimate  and,  as  hona 
vacantia,  his  personal  property.  In  dealing  with  this  case, 
Mignault  J.,  at  p.  692,  said: 

“In  view  of  what  has  been  said,  the  . . . proposition  of  the 
appellant  (the  Crown)  need  not  be  considered,  for  there  is  no 
escheat  and  there  are  no  hona  vacantia.’' 

The  Interpretation  Act  of  Saskatchewan  does  not  contain 
a provision  similar  to  sec.  11  of  the  Ontario  Act,  but  that  section 
is  only  an  abridgment  of  the  general  rule  of  construction  stated 
in  Ex  parte  Postmaster-General;  In  re  Bonham  (1879),  10  Ch. 
D.  595,  at  p.  601,  “that  where  an  Act  of  Parliament  is  made  for 
the  public  good,  the  advancement  of  religion  and  justice,  and 
to  prevent  injury  and  wrong,  the  King  shall  be  bound  by  such 
Act,  though  not  particularly  named  therein;  but  where  a statute 
is  general,  and  thereby  any  prerogative  right,  title,  or  interest 
is  devested  or  taken  from  the  King,  in  such  case  the  King  shall 
not  be  bound,  unless  the  statute  is  made  by  express  terms  to 
extend  to  him.” 

The  Crown  had  no  rights  in  the  property  of  Cummings  when 
he  was  legitimated  by  the  enactment  of  1921.  Between  that 
and  his  death  in  1936,  Cummings  might  have  willed  it  away 
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in  a manner  beyond  any  question,  had  legal  issue  or  given  it 
away  inter  vivos.  “A  contingency  of  this  kind  dependent  en- 
tirely on  the  volition  of  another  can  hardly  be  regarded  as  a 
right  ...  The  Crown’s  prerogative  can  only  arise  when  the 
event  happens  just  as  though  it  were  jetsam  cast  ashore  by  the 
sea.  It  is  submitted,  therefore,  that  the  Legitimation  Act,  by 
conferring  the  status  of  legitimacy  upon  the  intestate  deprived 
the  Crown  of  no  rights,  even  though  it  may  be  said  that  by 
this  statute  it  lessened  its  chances  of  a windfall”:  Dominion  Law 
Annotations  Revised,  vol.  1,  p.  903,  in  discussing  Re  W.  (supra). 
See  also  2 C.E.D.  (Ont.),  p.  684,  footnote  z. 

The  argument  that  the  right  of  the  Crown  only  arises  on 
complete  failure  of  heirs  is  supported  by  the  wording  of  The 
Escheats  Act,  R.S.O.  1937,  ch.  148 : 

“1. — (1)  Where  land  has  escheated  to  the  Crown  by  reason 
of  the  person  last  seised  thereof  or  entitled  thereto  having  died 
intestate  and  without  lawful  heirs  . . . 

“5.  . . . personal  property  to  which  the  Crown  is  entitled 

by  reason  of  the  person  last  entitled  thereto  having  died  intestate 
and  without  leaving  any  kin  or  other  person  entitled  to  succeed 
thereto  . . .” 

Apart  from  any  question  arising  under  The  Wills  Act,  it 
could  not  be  seriously  contended  that  Cummings  left  no  heirs 
or  person  entitled  to  succeed:  The  Legitimation  Act  had  pro- 
vided him  with  heirs  who  would  have  taken  in  the  event  of  his 
intestacy. 

However,  it  seems  to  me  that  the  rights  of  the  Crown  to 
take  property  by  escheat  or  as  bona  vacantia  do  not  really  re- 
quire consideration  in  the  present  instance.  By  operation  of 
The  Legitimation  Act,  Andrew  Harvey  became  the  lawful  bro- 
ther of  the  testator.  From  that  point  on,  we  turn  to  The  Wills 
Act.  Under  sec.  36,  as  Andrew  Harvey  left  issue  surviving  the 
testator,  the  devise  does  not  lapse  but  takes  effect  as  if  Andrew 
Harvey  had  died  “immediately  after  the  death  of  the  testator.” 
It  will  be  noted  that  while  sec.  36  requires  that  issue  of  the 
deceased  beneficiary  must  survive  the  testator  to  prevent  the 
bequest  lapsing,  it  does  not  say  that  such  issue  take  the  bequest. 
The  bequest  is  to  take  effect  as  if  Andrew  Harvey  survived  the 
testator.  The  only  person  who  can  give  a valid  receipt  to  the 
administrators  with  will  annexed  of  the  estate  of  John  A.  Cum- 
mings is  the  administrator  of  the  estate  of  Andrew  Harvey. 


Re  Cummings* 


Greene  J.  491 


Such  administrator  must  be  appointed  by  the  proper  Surrogate 
Court  in  the  Province  of  Ontario,  and  it  will  be  his  duty  to  dis- 
tribute the  real  estate  in  the  Province  of  Ontario  according  to 
the  laws  of  descent  of  such  Province,  but  the  personal  estate 
in  the  Province  of  Ontario  he  will  distribute  according  to  the 
law  of  the  State  of  Minnesota  where  Andrew  Harvey  was  domi- 
ciled at  the  time  of  his  death:  see  2 C.E.D.  (Ont,),  at  p.  698, 
et  seq.,  and  Widdifield,  Surrogate  Court  Practice  and  Procedure, 
2nd  ed.,  at  p.  371. 

If  the  testator,  John  A.  Cummings,  left  any  estate  in  the 
State  of  Minnesota,  which  will  pass  as  part  of  the  residue  to  the 
estate  of  Andrew  Harvey,  then  the  administrators  of  the  Cum- 
mings estate  must  deal  with  a duly  appointed  administrator  in 
the  State  of  Minnesota  of  the  Harvey  estate.  Whether  the  Min- 
nesota assets  can  be  transferred  to  the  Harvey  estate  directed 
by  the  Ontario  administrators  of  the  Cummings  estate  or  not 
is  a matter  to  be  decided  in  Minnesota.  It  may  be,  and  probably 
is,  the  case  that  the  Ontario  administrators  of  the  Cummings 
estate  will  have  to  arrange  for  an  ancillary  grant  in  Minnesota 
before  they  can  transfer  any  residue  in  Minnesota  to  the  Harvey 
estate. 

The  costs  of  all  parties,  those  of  the  administrators  as  be- 
tween solicitor  and  client,  will  be  paid,  after  taxation,  out  of 
the  Ontario  assets  forming  part  of  the  residue  of  the  estate. 


Order  accordingly. 
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[McTAGUE  J.] 

Anger,  et  ah  v.  Northern  Construction  and  J*  W*  Stewart 

Limited,  et  al. 

Nuisance — Vibration — Operation  of  heavy  trucks  on  highway — Trucks 
equipped  with  cement  mixing  machine — Physical  damage  caused 
by  vibration  to  plaintiffs'  residence  near  highway — Liability  in 
nuisance — Independent  contractors. 

The  plaintiffs,  the  owners  of  a residence  built  on  filled  land  adjacent  to 
a highway,  brought  this  action  to  recover  damages  for  physical 
injury  to  their  residence  which  they  alleged  was  caused  by  vibration 
for  which  the  defendants  were  responsible.  The  first  defendant  is 
a contractor  and  had  a contract  with  the  City  of  Toronto  for  the 
construction  of  a water  purification  plant  and  the  second  defendant 
as  a sub-contractor  contracted  with  the  first  defendant  for  the  supply 
of  all  concrete  mixed  ready  to  place  in  the  work  delivered  on  the 
site. 

The  second  defendant  transported  the  concrete  from  its  plant  to  the 
site  of  the  work  in  cement  mixer  trucks,  which  passed  along  the 
highway  in  front  of  the  plaintiffs’  residence.  The  cement  mixer 
trucks  operated  by  the  second  defendant  were  very  heavy  and 
were  equipped  with  auxiliary  motors,  which  operated  the  mixers 
as  the  trucks  travelled  to  their  destination.  The  plaintiffs  alleged 
that  the  vibration  caused  by  the  operation  of  the  trucks  created 
cracks  in  their  residence. 

Held,  by  McTague  J.  as  follows: 

1.  The  cement  mixer  trucks  of  the  second  defendant  operated  on 
the  highway  are  in  the  same  category  as  a manufactory  established 
close  to  another’s  property,  and  the  second  defendant  is  liable  for 
the  damage  done  to  the  plaintiffs’  residence  by  the  vibration,  on 
the  doctrine  of  nuisance.  The  plaintiffs  had  a perfect  right  to  have 
their  house  built  on  filled  land  and  the  fact  that  their  house  was 
in  an  abnormally  unstable  condition  does  not  preclude  recovery, 
although  it  affects  the  measure  of  damages:  Hoare  & Co.  v.  Me  Alpine, 
[1923]  1 Ch.  167,  considered. 

2.  Since  the  plaintiffs’  right  to  damages  against  the  second  defendant 
is  a common  law  right  and  not  within  the  purview  of  The  Highway 
Traffic  Act  the  limitation  section  of  The  Highway  Traffic  Act,  R.S.O. 
1937,  ch.  288,  sec.  60,  has  no  application  to  the  plaintiffs’  action: 
Harris  v.  Yellow  Cab,  Ltd.  (1926),  59  O.L.R.  8,  applied. 

3.  The  first  defendant  is  not  liable  for  the  nuisance  committed  by 
the  second  defendant  since  the  second  defendant  was  an  independent 
contractor  and  the  work  for  which  the  independent  contractor  was 
employed  would  not  in  the  natural  course  of  things  be  expected  to 
cause  injurious  consequences  to  others. 

An  action  brought  by  the  plaintiffs  to  recover  damages  for 

nuisance  against  Northern  Construction  Company  and  J.  W. 

Stewart  Ltd.  and  Dufferin  Paving  and  Crushed  Stone  Ltd. 

The  action  was  tried  by  McTague  J.  without  a jury  at 
Toronto. 

R.  8.  Robertson,  K.C.,  and  H.  D.  Anger,  K.C.,  for  the 
plaintiffs. 

K.  G.  Morden,  for  the  defendant  Northern  Construction 
Company  and  J.  W.  Stewart  Ltd. 

D.  L.  McCarthy,  K.C.,  for  the  defendant  Dufferin  Paving 
and  Crushed  Stone  Ltd. 
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June  25th,  1938.  McTague  J.: — In  the  month  of  March, 
1932,  Northern  Construction  Company  and  J.  W.  Stewart 
Limited  entered  into  a contract  with  the  City  of  Toronto  for 
the  construction  of  a water  purification  plant.  On  the  16th 
day  of  September,  1932,  Dual-Mixed  Concrete  and  Materials 
Limited  contracted  with  the  main  contractor  Northern  Con- 
struction Company  and  J.  W.  Stewart  Limited  for  “the  supply 
of  all  concrete  of  the  several  classes  required,  mixed  ready  to 
place  in  the  work,  delivered  on  the  site  in  the  contractor’s 
hopper,  also  supply  all  cement  required  mixed  in  the  concrete. 
Concrete  shall  be  heated  when  required  by  the  contractor.” 
Dual-Mixed  Concrete  and  Materials  Limited  commenced  opera- 
tions under  its  contract  in  the  month  of  April,  1933.  The 
means  employed  was  to  prepare  the  concrete  at  its  plant  on 
Victoria  Park  Avenue  north  of  Gerrard  Street,  load  it  into 
cement  mixing  trucks  and  transport  it  by  various  streets  to 
the  site  of  the  work.  The  cement  mixing  trucks  are  very 
heavy  and  are  equipped  with  an  auxiliary  motor  which  operates 
the  mixer  as  the  truck  travels  to  its  destination.  Dual-Mixed 
Concrete  and  Materials  Limited  is  not  a party  to  the  action 
but  is  a subsidiary  of  Dufferin  Paving  and  Crushed  Stone 
Limited,  and  it  was  agreed  that  if  there  was  liability  against 
the  subsidiary,  judgment  could  go  against  the  parent  company. 

The  original  plaintiff.  Miss  Anger,  brought  the  action  for 
nuisance  and  trespass  on  the  ground  that  the  truck  cement 
mixer  operation  caused  physical  injury  to  her  dwelling  place  and 
interfered  with  her  comfortable  enjoyment  of  it.  At  some 
stage  of  the  action  it  was  discovered  that  Miss  Anger’s  sister, 
Mrs.  Derbyshire,  had  an  interest  in  the  house  at  the  time  of 
the  acts  complained  of.  On  the  27th  day  of  February,  1936, 
Mrs.  Derbyshire  deeded  her  interest  in  the  lands  to  Miss  Anger. 
This  was  long  after  the  issue  of  the  writ.  However,  before  the 
trial  opened,  an  application  was  made  to  add  Mrs.  Derbyshire 
as  a party  plaintiff,  and  an  order  was  made  granting  the 
application. 

Miss  Anger  resides  at  349  Beech  Avenue,  a semi-detached 
house  on  the  east  side.  The  residence  is  a rather  modest  one 
costing  originally  about  $5,250  when  purchased  in  1921.  The 
house  was  built  in  1919  on  filled  land.  Miss  Anger’s  evidence 
was  that  the  operation  of  the  cement  mixing  trucks  along  Beech 
Avenue  commencing  in  the  month  of  July,  1933,  caused  physical 
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injury  to  the  house  in  that  various  cracks  in  the  walls  and 
cracks  in  the  cellar  floor  appeared,  the  verandah  became  de- 
tached from  the  house  and  a stairway  went  out  of  line.  She 
made  most  of  a large  crack  that  appeared  in  the  party  wall 
between  her  half  and  the  other  half  of  the  double  house, 
No.  351. 

There  is  quite  a difference  in  the  evidence  of  the  plaintiffs 
and  their  witnesses  and  the  evidence  of  the  defence  witnesses 
as  to  the  date  of  commencement  of  the  truck  operation  com- 
plained of.  Plaintiffs’  witnesses  place  the  time  as  the  early 
summer  of  1933  and  when  asked  to  name  the  month  say  July. 
Evidence  of  defence  witnesses  supported  by  records  of  The 
Dual-Mixed  Concrete  and  Materials  Company  is  that  the  opera- 
tion on  Beech  Avenue  commenced  between  the  10th  and  20th 
April,  1933,  continued  to  the  24th  day  of  June,  1933,  was  com- 
pletely discontinued  on  Beech  Avenue  until  the  5th  day  of 
August,  1933,  when  it  was  continued  every  fifth  working  day 
till  operations  closed  some  time  in  November,  1933.  I am 
inclined  to  agree  with  the  evidence  of  the  defendants  on  the 
matter.  This  view  is  confirmed  by  certain  correspondence  with 
the  Department  of  Works  of  the  City  of  Toronto.  The  truck 
cement  mixing  operation  was  bitterly  complained  of  by  residents 
of  Beech  Avenue  and  other  streets  over  which  it  was  carried 
on,  and  deputations  appeared  before  the  Board  of  Control  both  in 
1933  and  1934.  The  result  was  that  amending  by-laws  were 
passed  and  rescinded  and  permits  under  secs.  33  and  34  of 
The  Highway  Traffic  Act,  R.S.O.  1937,  ch.  288,  for  trucks  of 
over  ten  tons  weight  were  granted  and  rescinded  from  time  to 
time.  The  time  narrative  of  defendants’  witnesses  as  to  the 
operation  corresponds  fairly  accurately  with  the  actions  of  the 
Board  of  Works  Department  in  placing  streets  in  prohibited 
areas  for  the  operation  and  in  the  granting  and  rescinding  of 
permits.  As  there  appears  to  have  been  some  police  super- 
vision of  the  operations  as  well,  I am  inclined  to  the  view  that 
the  evidence  of  Mr.  Carr,  superintendent  of  The  Dual-Mixed 
Concrete  and  Materials  Company,  is  substantially  correct  on 
the  point  and  that  evidence  of  plaintiffs’  witnesses  as  to  the 
operation  commencing  in  July  of  1933  and  continuing  in  August 
of  1933  is  mistaken.  I think  that  the  operation  commenced 
in  April  of  1933,  was  fairly  heavy  until  June  24th,  1933,  was 
discontinued  until  August  5th,  1933,  and  continued  till  late  fall 
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of  1933  every  fifth  working  day.  In  1934,  the  operation  was 
carried  on  again  from  the  spring  until  the  fall,  going  over  Beech 
Avenue  every  fifth  working  day. 

There  can  be  no  question  about  the  right  of  The  Dual-Mixed 
Concrete  and  Materials  Company  to  operate  the  trucks  upon 
Beech  Avenue.  The  Highway  Traffic  Act,  supm^  and  the  muni- 
cipal by-laws  and  regulations  were  lived  up  to.  That  however 
does  not  absolve  it  from  liability  either  for  negligence  or  nuisance. 
The  defendants’  freedom  of  action  is  limited  by  their  responsi- 
bility towards  their  fellow  citizens.  In  other  words  legitimate 
use  of  one’s  own  property  is  subject  to  the  rule  of  “live  and 
let  live”  and  violation  of  that  rule  is  largely  a matter  of  degree, 
a free  translation  of  the  maxim  sic  utere  tuo  ut  alienum  non 
laedas. 

There  is  no  question  in  my  mind  that  the  continued  operation 
of  these  cement  mixing  trucks  did  cause  physical  injury  to 
the  plaintiffs’  property.  But  the  matter  is  complicated  by  the 
fact  that  the  plaintiffs’  house  is  built  on  filled  land  and  that 
settlement  and  cracking  had  taken  place,  and  probably  was 
still  in  process  of  taking  place,  at  the  time  the  operation  com- 
menced. A large  crack  in  the  south  wall  and  another  in  the 
north  wall  of  the  double  house  had  been  discovered  and  repaired 
as  early  as  1927.  Similar  cracks  had  taken  place  in  the  build- 
ings north  and  south  indicating  in  my  opinion  a general  settle- 
ment of  the  fill  causing  the  buildings  to  sag  to  the  west  to  a 
certain  extent.  Just  how  much  further  settlement  would  have 
taken  place  and  how  soon  it  would  have  taken  place  had  there 
been  no  truck  cement  mixer  operation  at  all  is  a pure  matter 
of  conjecture.  While  there  is  evidence  that  vibrations  were  felt, 
dishes  rattled  and  pictures  became  displaced  in  neighbouring 
houses  built  on  solid  ground,  there  is  no  evidence  of  any  serious 
physical  injury  to  them.  At  times,  since  reserving  judgment  in 
the  action,  I have  been  inclined  to  the  view  that  when  a person 
chooses  to  occupy  a house  built  on  filled  land  adjacent  to  a high- 
way, he  must  be  taken  to  assume  the  risk  of  what  may  occur  on 
the  highway  causing  vibration  and  consequential  damage.  As 
my  brother  Henderson  pointed  out  in  Bower  v.  Richardson 
Construction  Co.,  Ltd.,  [1938]  O.R.  181  at  p.  186,  it  is  not 
unusual  for  traffic  on  our  highways  to  produce  tremors  in  the 
walls  of  residences  situated  thereon  without  causing  physical 
injury.  To  give  effect  to  the  plaintiffs’  contention  here  is,  in 
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a sense,  to  put  a house  built  on  filled  land  in  the  same  category 
as  a normal  well-built  house  on  solid  ground  and  thereby  impose 
an  extra  special  obligation  on  the  defendant. 

However,  there  is  another  principle  involved.  Each  truck 
of  The  Dual-Mixed  Concrete  and  Materials  Company  is  in  a 
sense  a manufactory.  Unusual  vibration  is  caused  by  virtue 
of  the  motor  operating  the  mixer  and  by  the  operation  of  the 
mixer  itself.  It  is  a legitimate  operation,  of  course,  but  it 
produces  vibration  to  a degree  which  might  well  constitute  a 
nuisance  in  these  circumstances.  I am  not  referring  to  the 
mere  interference  with  the  plaintiffs’  enjoyment  of  their  prop- 
erty, because  I think  that  dwellers  in  cities  especially  have  got 
to  put  up  with  temporary  interferences  to  enjoyment  of  their 
property  without  being  able  to  recover  damages.  Modern  life 
could  not  go  on  if  this  were  not  the  case.  It  is  just  another 
phase  of  the  rule  of  “live  and  let  live”,  as  I call  it.  But  when 
physical  injury  to  a person’s  property  results,  that  is  another 
matter.  The  distinction  was  laid  down  by  Lord  Westbury  L.C. 
a long  time  ago  in  St.  Helenas  Smelting  Co.  v.  Tipping  (1865), 
11  H.L.  Cas.  641  and,  as  far  as  I know,  is  still  good  law. 

As  between  the  two  principles  involved,  I think  I should 
choose  the  one  which  fastens  liability  on  the  defendant  who 
operated  the  cement  mixing  trucks.  The  plaintiff  has  a perfect 
right  to  have  her  house  built  on  filled  land  free  from  trespass. 
I think  it  was  Rose  C.J.H.C.',  who  said  in  Aikman  v.  George 
Mills  d Co.,  Ltd.,  [1934]  O.R.  597,  that  the  convenience  of  the 
contractor  must  give  way  to  the  security  of  buildings.  The 
fact  that  the  plaintiffs’  house  is  in  an  abnormally  unstable  con- 
dition does  not  preclude  recovery,  although  it  has  a good  deal 
to  do  with  the  measure  of  damages.  See  Hoare  d Co.  v. 
Me  Alpine,  [1923]  1 Ch.  167.  That  case  was  decided  on  the 
doctrine  of  Rylands  v.  Fletcher  (1868),  L.R.  3 H.L.  330,  but  I 
think  the  principle  is  equally  applicable  in  nuisance. 

Of  late  years,  where  a defendant  has  been  found  liable  in 
this  class  of  case,  the  liability  frequently  has  been  based  on 
the  doctrine  of  Rylands  v.  Fletcher,  supra.  See  Bower  v. 
Richardson  Construction  Co.  Ltd.,  [1938]  O.R.  181,  apparently 
following  Hoare  d Co.  v.  McAlpine,  supra.  I do  not  incline 
to  the  view  that  this  case  falls  within  the  principle.  I rather 
base  the  liability  on  the  straight  doctrine  of  nuisance.  The 
cement  mixing  trucks  on  the  highway  are  in  a sense  in  the 
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same  category  as  a manufactory  established  close  to  the  plain- 
tiffs’ property.  If  the  business  of  a manufacturer  were  so  carried 
on  as  to  produce  vibrations  sufficient  to  cause  physical  injury 
to  the  plaintiffs’  property,  then,  no  matter  how  legitimate  the 
business,  the  manufacturer  would  be  liable  under  the  rule  of 
“live  and  let  live”.  It  is  largely  a question  of  degree  as  to 
whether  what  is  being  done  constitutes  a nuisance. 

To  assess  the  plaintiffs’  damages  is  something  of  a task. 
Dr.  Harkness  filed  an  estimate  of  the  cost  of  repairs  in  two 
sections.  The  second  section  was  an  estimate  of  the  cost  re- 
quired to  level  up  the  house,  but  if  I understood  his  evidence 
under  cross-examination,  the  repairs  dealt  with  in  the  second 
part  had  to  do  largely  with  damages  probably  caused  by  the 
natural  settlement  of  the  land,  and  this  before  the  truck  opera- 
tion commenced  at  all.  The  first  part  of  his  estimate  was 
reasonably  confined  to  the  cost  of  repairs  which  may  well  be 
ascribed  to  the  operation  of  the  trucks.  I discount  that  estimate 
to  some  extent.  I do  not  allow  the  plaintiff  any  damages  for  in- 
terferences with  comfortable  enjoyment  except  insofar  as  it 
arose  from  actual  physical  injury,  and  arrive  at  a total  amount 
of  $500.00. 

Both  defendants  pleaded  the  limitation  section  of  The  High- 
way Traffic  Act,  now  R.S.O.  1937,  ch.  288,  sec.  60.  The  section 
in  force  at  the  date  of  the  issue  of  the  writ  is  in  the  same 
words. 

“Subject  to  the  provisions  of  subsections  2 and  3 no  action 
shall  be  brought  against  a person  for  the  recovery  of  damages 
occasioned  by  a motor  vehicle  after  the  expiration  of  twelve 
months  from  the  time  when  the  damages  were  sustained.” 

Subsections  2 and  3 are  not  applicable  here  so  there  is  no 
necessity  to  discuss  them. 

The  writ  was  issued  on  the  18th  day  of  July,  1935.  Mr. 
McCarthy  contends  that  nothing  can  be  recovered  for  damages 
caused  prior  to  the  18th  day  of  July,  1934.  If  I have  to  give 
effect  to  the  contention,  it  would  be  serious  as  to  the  amount  of 
the  plaintiffs’  damages  and  perhaps  as  to  the  right  to  recover 
at  all,  because  I am  of  opinion  that  the  real  damage  was  probably 
caused  early  in  the  year  1933  when  the  truck  operation  was 
heaviest  and  not  nearly  so  reasonably  carried  out  as  it  was 
after  the  24th  day  of  June  of  that  year. 
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The  interpretation  to  be  put  on  the  limitation  section  is 
dealt  with  in  two  cases  decided  in  this  Court.  In  Harris  v. 
Yellow  Cab  Ltd.  (1926),  59  O.L.R.  8,  it  was  held  that  the 
limitation  section  applied  only  to  actions  arising  out  of  violations 
of  the  provisions  of  the  Act  itself  and  had  no  application  to 
actions  arising  at  common  law.  The  case  was  subsequently 
discussed  in  Hughes  v.  J.  H.  Watkins  & Co.  (1928),  61  O.L.R. 
587,  and  it  was  held  that  a common  law  right  to  damages, 
which  is  also  a right  within  the  purview  of  The  Highway 
Traffic  Act,  is  barred  by  the  limitation  section  if  not  brought 
within  the  period.  Grant  J.A.  discussing  the  effect  of  this 
section  put  his  conclusion  in  the  following  words,  at  p.  601: 

“My  conclusion  is  that  sec.  54  must,  in  its  application,  be 
interpreted  in  the  following  manner:  If  damages  are  occasioned 
by  a motor-vehicle  upon  a highway  under  circumstances  which 
give  a right  of  action  under,  or  by  reason  of  a violation  of, 
the  provisions  of  The  Highway  Traffic  Act,  even  though  the 
same  circumstances  give  a right  of  action  at  common  law  (and 
whether  based  upon  a breach  of  a contractual  obligation  or 
upon  tort)  the  right  of  action  is  barred  at  the  expiration  of 
. . . six  months,  [now  twelve  months  under  sec.  60].  If, 
however,  the  circumstances  are  such  as  would  give  a right 
of  action  at  common  law,  but  none  under  the  statute,  inasmuch 
as  the  case  does  not  come  within  the  scope  and  purview  of  the 
legislation,  nor  is  there  any  violation  of  its  provisions,  sec.  54 
of  the  Act  has  no  application.” 

The  right  to  damages  here  is  a common  law  right.  I cannot 
find  that  it  is  within  the  purview  of  The  Highway  Traffic  Act. 
Therefore  I am  of  opinion  that  this  defence  has  no  application. 

Another  important  matter  to  decide  is  whether  there  is 
any  liability  upon  the  main  contractor.  The  Northern  Construc- 
tion Company  and  J.  W.  Stewart  Limited.  It  will  be  remembered 
that  it  was  The  Dual-Mixed  Concrete  and  Materials  Company 
(for  the  purposes  of  this  action  The  Dufferin  Company)  which 
carried  on  the  actual  operation  giving  rise  to  the  damages. 
There  is  no  doubt  that  this  company  was  an  independent  con- 
tractor. The  contract  of  September  16th,  1932,  makes  this 
quite  plain.  The  principles  governing  liability  in  such  a situation 
are  laid  down  in  Halsbury’s  Laws  of  England,  2nd  ed.,  vol.  22, 
p.  239.  I summarize  as  follows:  If  the  person  em^ployed  to 

do  a particular  work  is  not  in  the  position  of  a servant,  but 
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is  an  independent  contractor,  the  employer  is  not,  as  a rule, 
responsible  for  any  tort  committed  by  him  in  the  course  of  his 
employment.  There  are  certain  exceptions  to  the  general  rule. 

1.  An  employer  who  personally  interferes  with  the  con- 
tractor or  his  servant,  and  in  fact  directs  the  manner  in  which 
the  work  is  to  be  done,  places  himself  in  the  position  of  a 
master  and  is  therefore  responsible  for  any  injury  occasioned 
to  a third  person  whilst  the  contractor  is  carrying  out  the 
employer’s  direction. 

2.  An  employer  who  employs  an  independent  contractor 
to  execute  a work  from  which  in  the  natural  course  of  things, 
injurious  consequences  to  others  must  be  expected  to  arise, 
unless  measures  are  adopted  by  which  such  consequences  may 
be  prevented,  is  bound  to  see  that  everything  is  done  which  is 
reasonably  necessary  to  avoid  those  consequences. 

3.  An  employer  who  is  under  a statutory  obligation  to 
execute  a certain  work  and  who  entrusts  the  execution  of  it 
to  an  independent  contractor  is  responsible  to  third  persons 
for  any  injury  sustained  by  them  in  consequence  of  the  improper 
execution  of  the  work  by  the  independent  contractor. 

4.  An  employer  who  employs  an  independent  contractor 
to  execute  work  which  is  in  itself  unlawful  is  responsible  to  third 
persons  for  any  injuries  sustained  by  them  in  consequence  of 
the  execution  of  the  work  by  the  independent  contractor. 

Clearly  The  Northern  Construction  Company  does  not  fall 
within  the  exceptions  1,  3 and  4.  The  question  is  whether  it 
falls  within  the  exception  2.  In  Aikman  v.  George  Mills  & Co., 
Ltd.,  [1934]  O.R.  597,  Rose  C.J.H.C.  held  that  the  main  con- 
tractor was  within  the  exception,  because  the  work  on  which 
the  sub-contractor  was  engaged  was  inherently  dangerous  to 
third  parties.  That  was  a case  of  blasting  with  dynamite.  In 
Matania  v.  National  Provincial  Bank,  [1936]  2 All  E.R.  633, 
it  was  held  that  the  defence  of  independent  contractor  in  nuis- 
ance is  not  available  where  the  operation  to  be  performed 
clearly  involves  in  its  very  nature  the  risk  of  damage  being 
done  the  plaintiff.  That  was  a case  of  repairs  being  done  in 
a part  of  a building  contiguous  to  the  part  occupied  by  the 
plaintiff  and  involving  dust  and  noise.  The  Matania  case  has 
raised  some  doubt  in  my  mind  as  to  what  the  proper  con- 
clusion should  be  here.  However  the  contract  here  merely 
provided  for  the  supply  of  concrete  at  the  contractor’s  hopper 
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at  the  site  of  the  work.  Nothing  is  provided  as  to  the  method 
to  be  employed.  The  sub-contractor  might  have  used  any 
means  of  conveyance  as  far  as  the  contract  is  concerned.  The 
contractor  had  no  reason,  as  I see  it,  to  anticipate  trouble  to 
third  parties  either  from  the  contract  itself  or  from  the  nature 
of  the  work.  Therefore,  I think  The  Northern  Construction 
Company  is  governed  by  the  general  rule  and  has  no  liability. 

The  plaintiffs  may  have  judgment  against  The  Dufferin 
Paving  & Crushed  Stone  Limited  for  $500.00  and  costs  on  the 
County  Court  scale  without  set-off.  As  against  Northern  Con- 
struction Company  and  J.  W.  Stewart  Limited  the  action  is 
dismissed  with  costs. 

Judgment  for  the  plaintiffs  against  The  Dufferin  Paving 
and  Crushed  Stone  Co.  Ltd.  with  costs;  action  dismissed  with 
costs  as  against  Northern  Construction  Company  and  J.  W. 
Stewart  Ltd. 


[GREENE  J.] 

Harten  v,  Grenville  Patron  Mutual  Fire  Insurance  Company. 

Insurance — Fire — Statutory  conditions — Variation — Action  on  policy — 
Misrepresentation  of  material  fact  as  to  some  of  the  property 
covered  by  policy — The  Insurance  Act,  R.S.O.  1927,  ch.  222,  sec. 
98(1). 

Section  98(1)  of  The  Insurance  Act,  R.S.O.  1927,  ch.  222,  prescribes 
certain  statutory  conditions  in  fire  insurance  policies  and  provides 
that  “the  conditions  set  forth  in  this  section  shall  be  deemed  to 
be  part  of  every  contract  in  force  in  Ontario  . . . and  ...  no 
variation,  omission  or  addition  thereto  shall  be  binding  on  the 
insured”. 

Section  98(1)  of  The  Insurance  Act  was  enacted  for  the  protection  of 
the  insured  and  says  in  positive  language  what  the  contract  of  fire 
insurance  shall  be  insofar  as  the  same  is  governed  by  statutory 
conditions.  Consequently,  it  was  held  that  a provision  in  the  applica- 
tion for  the  policy  sued  upon  dealing  with  the  effect  of  misrepre- 
sentation by  the  insured,  which  provision  was  made  a part  of  the 
policy,  could  not  be  relied  upon  by  the  insurer  in  an  action  on  the 
policy  insofar  as  the  provision  in  the  policy  was  inconsistent  with 
or  varied  from  statutory  condition  No.  1 set  out  in  sec.  98:  Holdaway 
V.  British  Crown  Assurance  Corpn.  Ltd.  (1925),  57  O.L.R.  70  and 
St.  Regis  Pastry  Shop  et  al.  v.  Continental  Casualty  Co.  (1928),  63 
O.L.R.  337,  distinguished. 

An  action  on  a policy  of  fire  insurance. 

The  action  was  tried  by  Greene  J.  without  a jury  at  Ottawa. 
Duncan  Mcllraith,  for  the  plaintiff. 

J.  D.  Watt,  for  the  defendant. 
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February  12th,  1938.  Greene  J.: — The  plaintiff  sues  under 
a policy  of  fire  insurance  issued  pursuant  to  a written  application. 

The  application  form  sets  out  a number  of  questions  which 
the  plaintiff  has  answered  and  contains  the  following  clause: 

“It  is  also  understood  and  agreed  as  a basis  of  the  proposed 
insurance  contract  that  the  foregoing  answers  are  regarded  as 
material  representations  and  facts,  and  that  any  untruthful 
answer  or  any  suppression  of  material  facts  shall  work  a for- 
feiture of  the  insurance,  and  that  if  the  agent  of  the  company 
fills  up  this  application  he  will  in  that  case  be  the  agent  of 
the  applicant  and  not  the  agent  of  the  company.” 

The  policy  is  expressed  to  be  made  “subject  to  the  material 
representations,  covenants,  warranties,  in  the  application  of  the 
insured  for  this  policy,  and  to  the  statutory  conditions,  stipula- 
tions and  conditions  herein  contained  or  endorsed  thereon.” 

The  plaintiff’s  claim  for  loss  is  as  follows: 

1.  Barn  $1,850.00 

2.  Contents  of  barn  consisting  of  farm  produce  300.00 

3.  Livestock  (pigs  and  hens)  59.00 

Question  7 in  the  application  form  and  the  answer  thereto 

are:  “7.  Has  the  property  or  any  part  of  it  been  subject  to 

dispute  or  litigation?  A.  No.” 

I find  as  a fact  that  the  answer  to  question  7 is  false,  but 
that  it  only  affects  a small  item  of  livestock  valued  at  $59.00 
as  mentioned  above,  and  is  not  false  in  regard  to  the  other 
two  items  in  the  claim. 

Statutory  condition  No.  1,  R.S.O.  1927,  ch.  222,  sec.  98, 
reads : 

“If  any  person  applying  for  insurance  falsely  describes  the 
property  to  the  prejudice  of  the  insurer,  or  misrepresents  or 
fraudulently  omits  to  communicate  any  circumstance  which  is 
material  to  be  made  known  to  the  insurer  in  order  to  enable  it 
to  judge  of  the  risk  to  be  undertaken,  the  contract  shall  be  void 
as  to  the  property  in  respect  of  which  the  misrepresentation  or 
omission  is  made.” 

Under  this  condition  the  plaintiff’s  claim  fails  as  to  item 
3 ($59.00). 

The  defendant,  relying  on  the  term  quoted  above  from  the 
application,  goes  further  and  says  that  the  answer  to  question 
7 being  false,  the  whole  policy  is  null  and  void. 
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The  plaintiff  relies  on  sec.  98(1)  of  The  Insurance  Act, 
R.S.O.  1927,  ch.  222.  This  section  sets  up  the  statutory  con- 
dition and  the  words  pertinent  to  this  action  are:  “The  condi- 

tions set  forth  in  this  section  shall  be  deemed  to  be  part  of 
every  contract  in  force  in  Ontario,  . . . and  ...  no  variation, 
omission  or  addition  thereto  shall  be  binding  on  the  insured.” 
Clearly,  under  the  wording  of  statutory  conditions  No.  1, 
quoted  above,  apart  from  the  possible  effect  of  the  clause  in 
the  application,  the  result  of  the  false  answer  to  question  7 
would  be  to  invalidate  the  policy  only  insofar  as  the  claim  for 
$59.00  is  concerned. 

Counsel  for  the  defendant  cited  Dawsons  Limited  v.  Bonnin, 
[1922]  2 A.C.  413,  in  which  the  facts  are  very  similar  to  the 
case  at  bar.  The  misrepresentation  was  held  by  the  House  of 
Lords  to  be  not  material  within  the  meaning  of  the  fourth 
condition  endorsed  on  the  policy,  which  condition  was:  “material 
misstatement  or  concealment  of  any  circumstance  by  the  insured 
material  to  assessing  the  premium  herein,  or  in  connection  with 
any  claim,  shall  render  the  policy  void.” 

The  policy  recited  that  the  insured  had  subscribed  and  de- 
livered to  the  insurers  a proposal  form  “which  proposal  shall 
be  the  basis  of  this  contract  and  be  held  as  incorporated  herein.” 
After  stating  that  the  misrepresentation  was  not  in  the 
ordinary  sense  a material  one.  Viscount  Haldane  says,  at  p. 
421: 

“But  that  does  not  dispose  of  the  case.  For  if  the  respond- 
ents can  show  that  they  contracted  to  get  an  accurate  answer 
to  this  question,  and  to  make  the  validity  of  the  policy  con- 
ditional on  that  answer  being  accurate,  whether  the  answer 
was  of  material  importance  or  not,  the  fulfilment  of  this  con- 
tract is  a condition  of  the  appellants  being  able  to  recover. 

“My  Lords,  for  this  reason  it  appears  to  me  that  the  question 
which  really  lies  at  the  root  of  the  matter  in  dispute  is  one  of 
construction  simply.  I do  not  look  on  the  fourth  condition 
appended  to  the  policy  as  what  is  important  for  this  purpose, 
for  that  condition  extends  to  classes  of  possible  misstatements 
and  concealments  which  go  beyond  those  to  which  the  proposal 
statements  are  confined.  On  the  other  hand,  they  relate  to 
any  such  as  may  be  actually  material  in  assessing  the  premium, 
as  distinguished  from  such  as  are  made  by  special  stipulation 
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as  to  accuracy  conditions  of  the  validity  of  the  general  contract 
of  insurance.  If  there  are  statements  in  the  answers  to  the 
questions  in  the  proposal  form  which  are  in  this  way  con- 
stituted by  special  stipulation  conditions,  they  are  therefore 
unaffected  by  the  subsequent  and  independent  condition  depend- 
ent on  materiality.” 

Lord  Dunedin  said  (p.  435)  that  when  certain  statements 
are  said  to  be  the  “basis  of  the  contract  and  incorporated 
therewith”  it  was  equivalent  to  saying  that  these  statements 
are  held  to  be  contractually  material.  “It  must  mean  that  the 
parties  held  that  these  statements  are  fundamental — i.e.,  go  to 
the  root  of  the  contract — and  that  consequently  if  the  statements 
are  untrue  the  contract  is  not  binding.” 

The  policy  was  held  to  be  void.  There  was  no  suggestion, 
however,  of  there  being  any  statutory  provision  similar  to  sec. 
98(1)  quoted  above.  Apart  from  the  statute  Dawsons,  Ltd.  v. 
Bonnin  would,  in  my  opinion,  be  binding  on  me  in  this  case, 
and  it  would  be  necessary  to  dismiss  the  present  action. 

To  give  effect  to  the  contention  of  the  defendant  in  this 
connection  would  be  tantamount  to  allowing  a variation  of 
statutory  condition  No.  1.  Such  condition  provides  that  the 
policy  “shall  be  void  as  to  the  property  in  respect  of  which 
the  misrepresentation  ...  is  made.”  If  the  clause  contained 
in  the  application  form  is  effective,  the  misrepresentation  here 
as  to  a trifling  portion  of  the  policy  would  render  the  whole 
policy  void. 

The  defendant’s  position  is  that  the  plaintiff  has  adopted 
the  contract  and  now,  coming  in  to  Court  relying  on  such 
contract,  cannot  be  heard  to  contradict  one  of  the  plain  terms 
of  the  same.  That  contention  was  upheld  in  the  case  of  Holda- 
way  V.  British  Crown  Assurance  Corpn.  Ltd.  (1925),  57  O.L.R. 
70,  when  the  form  of  statutory  prohibition  was  (198d(l),  as 
enacted  by  1922,  12-13  Geo.  V,  ch.  61  (Ont.)  ) “ . . . an  insurer 
shall  not  effect  a contract  of  automobile  insurance  unless  such 
insurer  has  received  an  application  therefor  in  writing  signed 
by  the  insured,  or  by  his  agent,  authorized  in  writing  signed 
by  the  insured.”  It  will  be  noted  that  the  legislation  did  not 
say  what  the  effect  would  be  if  the  prohibition  were  ignored. 
Latchford  C.J.,  in  delivering  the  judgment  of  the  Court  said, 
at  p.  83: 
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“The  section  appears  to  me  to  be  enacted  for  the  protection 
of  both  the  insurer  and  the  assured.  If  both  choose,  as  in 
the  present  case,  not  to  rely  on  the  prohibition  which  it  contains, 
it  may,  in  my  opinion,  be  wholly  disregarded,  . . . ”. 

The  Court  found  that  the  insured  made  material  misrepre- 
sentations, although  not  in  writing,  and  voided  the  policy. 

The  Holdaway  case  is  considered  in  St.  Regis  Pastry  Shop 
and  Baumgartner  v.  Continental  Casualty  Co.  (1928),  63  O.L.R. 
337.  The  legislation  under  consideration  was  sec.  171(1)  of 
The  Insurance  Act,  R.S.O.  1927,  ch.  222,  which  reads  “No 
insurer  shall  make  any  contract  for  a period  exceeding  fourteen 
days  without  a written  application  therefor,  signed  by  the 
applicant  or  his  agent,  duly  authorized  in  writing,  and  no  state- 
ment of  the  applicant  shall  be  used  in  defence  of  a claim  under 
any  contract  unless  it  is  contained  in  such  a written  and  signed 
application.” 

The  principle  of  the  section  is  the  same  exactly  as  that 
considered  in  the  Holdaway  case  but  “teeth”  have  been  put  into 
it  by  providing  that  no  statement  of  the  applicant  shall  be  set 
up  against  him  unless  contained  in  the  signed  application.  In 
both  the  Holdaway  case  and  the  St.  Regis  case  the  misrepre- 
sentations complained  of  were  set  out  on  the  face  of  the  policy 
although  in  neither  case  signed  by  the  insured.  It  was  argued 
in  the  St.  Regis  case  that  the  added  words  had  displaced  the 
effect  of  the  decision  in  the  Holdaway  case,  and  Rose  J.  (now 
C.J.H.C.)  in  discussing  that  says,  at  p.  340: 

“I  do  not  think  those  added  words  have  had  the  effect 
contended  for.  Exactly  what  their  full  effect  may  be  I do  not 
know.  One  effect  obviously  is  that  the  insurer  is  declared  to 
be  unable  to  take  advantage  of  misstatements  made  by  the 
assured  otherwise  than  in  a written  and  signed  application;  that 
is  to  say,  the  words  seem  to  exclude  the  effect  of  parol  mis- 
representations. Whether  they  go  any  farther  than  that  I do 
not  know,  but  I do  not  think  they  can  possibly  be  held  to 
exclude  the  effect  of  misstatements  set  forth  on  the  face  of 
the  policy  in  the  way  in  which  they  are  set  forth  in  the  present 
case,  where,  the  policy  being  one  of  those  prohibited  policies, 
the  assured  chooses  to  accept  it  and  to  rely  upon  it  as  evidencing 
the  contract  upon  which  he  sues.” 

Counsel  for  the  defendant  company  argued  very  strongly 
that  the  case  at  bar  was  governed  by  the  decision  in  the  St. 
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Regis  case  and  was  even  stronger  than  the  8t.  Regis  case,  in 
that  the  plaintiff  in  this  case  had  actually  made  an  untruthful 
answer  in  writing,  and  the  contract  provided  that  all  answers 
were  to  be  regarded  as  material  representations. 

The  enactment  under  consideration  now  (sec.  98(1))  has 
gone  much  farther  than  those  considered  in  the  cited  cases.  It 
seems  to  have  been  enacted  for  the  protection  of  the  insured, 
and  instead  of  merely  going  to  the  method  of  the  formation  of 
the  contract,  it  says,  in  positive  language,  what  the  contract 
shall  be  insofar  as  the  same  is  governed  by  statutory  conditions. 
The  enactments  considered  in  the  Holdaway  and  St.  Regis  cases 
only  deal  with  certain  formalities  prior  to  the  formation  of  a bind- 
ing contract.  The  legislation  under  consideration  here  says  defin- 
itely what  the  contract  shall  be  as  regards  all  aspects  of  the  same 
governed  by  the  conditions  set  forth  in  the  statute.  For  this 
reason,  it  seems  to  me,  that  these  cases  do  not  assist  in  arriving 
at  a decision  in  the  present  case.  The  section  says  that  the 
statutory  conditions  shall  not  be  varied.  The  plain  purport  of 
the  application  and  the  policy  together  is  an  attempt  to  vary 
statutory  condition  number  one.  It  does  not  seem  to  me  that 
the  expedient  of  making  the  variation  by  means  of  a clause  in 
the  application  form  can  be  adopted  to  defeat  the  plain  word- 
ing of  the  section.  The  defence  raised  in  this  connection  must 
fail,  and  the  policy  must  be  dealt  with  in  the  light  of  the  statutory 
conditions  as  endorsed  thereon  and  not  with  the  variation  sought 
to  be  effected  through  the  application  form. 

The  application  was  dated  September  26th,  1934,  and  the 
policy  was  dated  the  23rd  day  of  October,  1934.  In  the  mean- 
time, namely,  on  the  16th  day  of  October,  1934,  a writ  was 
issued  against  the  plaintiff  asking  to  have  set  aside  the  deed 
under  which  she  claimed  title  to  the  lands  on  which  the  insured 
buildings  were  situate.  The  defendant  argues  that  the  answer 
to  question  7 above  set  out  is  a continuing  representation  up 
to  the  date  of  issue  of  the  policy,  and,  litigation  having  com- 
menced prior  to  that  date,  that  the  negative  answer  to  question 
7 must  be  held  to  be  a false  misrepresentation  with  the  effect 
of  voiding  the  insurance  on  the  buildings.  The  answer  was  not 
false  when  it  was  made  (except  as  regards  chattels  dealt  with 
above)  and  it  seems  to  me  that  all  that  can  be  said  is  that  the 
plaintiff  omitted  to  disclose  this  later  circumstance  to  the  com- 
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pany.  The  duty  to  disclose  is  dealt  with  in  Welford  and  Otter- 
Barry’s  Fire  Insurance,  3rd  ed.,  at  p.  128,  as  follows: 

“The  duty  to  make  a full  disclosure  attaches  at  the  com- 
mencement of  the  negotiations,  and  continues  right  down  to 
the  completion  of  a binding  contract.  The  assured  does  not 
therefore  discharge  this  duty  merely  by  disclosing  such  facts 
as  are  within  his  knowledge  at  the  time  when  he  makes  his 
proposal  for  insurance;  he  must  equally  disclose  every  material 
fact  which  may  come  to  his  knowledge  at  any  stage  of  the 
negotiations,  whether  or  not  his  proposal  has  been  forwarded 
to  the  insurers”. 

In  Ontario  this  general  principle  has  been  very  much  cut 
down  by  the  insertion  a few  years  ago  of  the  word  “fraudulently” 
in  statutory  condition  No.  1 so  that  the  governing  words  are 
now  “fraudulently  omits”. 

In  Kadishewitz  v.  Laurentian  Insurance  Co.,  [1931]  O.R. 
529,  and  in  Taylor  v.  London  Assurance  Corpn.,  et  al.,  [1935] 
S.C.R.  422,  it  was  held  that  “fraudulently”  meant  real  fraud 
in  the  sense  of  fraudulent  intention  as  opposed  to  “constructive” 
or  “legal”  fraud. 

No  attempt  was  made  at  the  trial  to  show  any  fraudulent 
intention  on  the  part  of  the  present  plaintiff  in  omitting  to 
disclose  any  facts  to  the  company. 

The  defendant  further  alleges  that  the  answers  to  questions 
1 and  2,  as  follows: 

“1.  Is  real  estate  held  by  deed?  Yes. 

If  not,  what  is  your  title?  Owner. 

2.  When  purchased?  Inherited” 
constitute  a false  statement. 

On  another  portion  of  the  policy  just  above  the  above 
questions,  is  written  in  by  the  agent  the  following:  “This 

property  has  been  given  to  Mrs.  Harten  by  her  father.  They 
expect  to  move  on  this  place  in  the  Spring:  in  the  meantime 
Mr.  Johnston  is  working  it  on  share  basis”,  and  the  initials  of 
the  agent  are  placed  below  this  note. 

The  plaintiff  obtained  a conveyance  from  her  father  upon 
trust  to  pay  his  debts  and  maintain  him  for  his  lifetime,  and 
after  the  death  of  the  grantor  the  plaintiff  was  to  be  entitled 
to  the  balance  of  the  trust,  which  included  all  the  personal 
property  of  the  father,  as  well  as  the  farm  property  covered 
by  the  conveyance. 
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Taking  the  two  answers  above,  together  with  the  note  by 
the  agent,  I cannot  find  that  the  applicant  made  an  untruthful 
answer  within  the  meaning  of  the  clause  in  the  application 
quoted  above. 

The  defendant  further  alleges  that  the  plaintiff  made  a 
wilfully  false  statement  in  the  proofs  of  loss  in  alleging  that 
the  property  purported  to  be  insured,  belonged  to  her  solely 
at  the  time  of  the  loss  and  that  consequently  the  claim  is 
vitiated  under  statutory  condition  No.  16  which  is: 

“16.  Any  fraud  or  wilfully  false  statement  in  a statutory 
declaration,  in  relation  to  any  of  the  above  particulars,  shall 
vitiate  the  claim  of  the  person  making  the  declaration.” 

Statutory  condition  No.  16  as  its  wording  shows  is  confined 
to  the  particulars  set  forth  in  condition  No.  15,  and  the  alleged 
false  statement  is  not  one  of  the  matters  provided  for  by  statu- 
tory condition  No.  15.  I,  consequently,  cannot  give  effect  to  the 
defence  raised  in  this  regard. 

There  will  be  judgment  for  the  plaintiff  for  the  amount  of 
the  first  two  items  in  her  claim,  namely,  $2,150,  together  with 
interest  at  5 per  cent,  per  annum  to  run  from  60  days  after 
completion  of  proofs  of  loss.  The  plaintiff  is  entitled  to  her 
costs  of  action. 

Judgment  for  the  'plaintiff  'with  costs. 
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[McTAGUE  J.] 

Proprietary  Mines  Limited  v*  MacKay, 

MacKay  v*  Proprietary  Mines  Ltd*,  et  aL 

Companies  — Promoters  — Transaction  with  company  — Disclosure  of 

interest — Independent  hoard  of  directors — Rescission — Accounting. 

Unless  the  circumstances  are  similar  to  those  dealt  with  in  Salomon  v. 
Salomon  and  Co.,  [1897]  A.C.  22,  a promoter  in  a transaction  with 
his  company  must  make  full  disclosure  of  all  material  facts  relating 
to  his  interest  in  the  transaction  or  the  Court  will  not  permit  the 
transaction  to  stand  and  it  would  appear  that  such  disclosure  must 
be  made  by  a promoter  to  directors  who  are  not  merely  the  tools 
of  the  promoter.  A promoter’s  duty  to  disclose  must  enure  to  the 
benefit  of  future  shareholders  and  compliance  with  the  duty  to 
disclose  cannot  be  a mere  formality:  Erlanger  v.  New  Sombrero 
Phosphate  Co.  (1878),  3 App.  Cas.  1218,  applied. 

Where  a promoter  does  not  make  such  disclosure  in  a transaction  with 
his  company,  the  company  is  entitled  to  rescission  of  the  transaction 
if  it  can  make  restitutio  in  integrum.  Unless  the  evidence  establishes 
the  relationship  of  principal  and  agent  between  the  company  and 
the  promoter  at  the  time  of  the  acquisition  by  the  promoter  of  the 
assets  subsequently  transferred  to  the  company,  an  accounting  of 
profits  will  not  be  granted  and  all  the  Court  can  do  is  grant  rescission 
if  rescission  be  possible. 

Actions  for  declarations  and  incidental  relief  as  to  the 
ownership  of  shares  in  a limited  company. 

The  actions  were  tried  together  by  McTague  J.  without  a 
jury  at  Toronto. 

G.  W.  Mason,  K.C.,  for  Proprietary  Mines  Ltd. 

I.  F.  Hellmuth,  K.C.,  and  F.  T.  Watson,  for  George  A.  MacKay. 

Peter  White,  K.C.,  and  Thomas  Moss,  K.C.,  for  Canadian 

Reserve  Mines  Ltd. 

J.  E.  Corcoran,  K.C.,  for  John  M.  Godfrey. 

June  20th,  1938.  McTague  J.: — The  two  actions  were  tried 
together  at  Toronto.  In  the  first  action  the  main  relief  sought 
by  the  plaintiff  is  a declaration  that  some  183,000  shares  of  its 
stock  issued  to  MacKay  were  not  properly  issued,  and  for  an 
accounting  and  cancellation  of  such  number  of  these  shares  as 
it  is  found  that  MacKay  is  not  entitled  to.  In  addition,  the 
plaintiff  company  has  many  prayers  for  subsidiary  relief  which 
will  be  dealt  with  later,  mostly  for  accounting  in  connection 
with  various  other  transactions  between  MacKay  and  the  com- 
pany and  for  delivery  up  by  MacKay  of  various  records  of 
other  mining  companies  alleged  to  be  withheld  improperly  by 
MacKay  against  Proprietary  Mines  Limited  as  owner  of  the 
majority  shares  in  the  various  companies  in  question. 
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In  the  second  action  MacKay  sues  for  a declaration  that  some 
274,954  shares  of  Proprietary  Mines  Limited  were  obtained  from 
him  and  cancelled  by  the  company  at  the  direction  of  the  de- 
fendant Godfrey  as  Ontario  Securities  Commissioner  by  fraud 
and  duress,  and  for  an  order  rectifying  the  share  register  so 
as  to  restore  the  shares  to  his  name  in  the  company’s  records. 

As  to  Canadian  Reserve  Mines  Limited,  a similar  declaration 
is  asked  in  respect  to  500,000  shares  in  that  company.  In 
addition  there  is  a claim  for  damages,  and  by  way  of  alternative 
relief,  a large  sum  in  damages  is  sought  against  all  three 
defendants. 

The  defendant  Proprietary  Mines  pleads  that  the  274,954 
shares  is  part  of  some  275,000  shares  issued  to  the  plaintiff 
as  payment  for  certain  mining  claims  in  circumstances  where 
the  plaintiff  was  in  a fiduciary  relationship  and  failed  to  make 
adequate  disclosure  of  a secret  profit,  and  are  therefore  subject 
to  cancellation. 

Canadian  Reserve  Mines  Limited  by  way  of  counterclaim 
asks  for  an  accounting  with  respect  to  various  transactions 
between  MacKay  and  itself  designed  ultimately  to  have  the 
effect  of  cancelling  out  a large  proportion  of  the  500,000  shares 
claimed  by  the  plaintiff  in  the  statement  of  claim,  and  in  addi- 
tion asks  for  cancellation  of  some  270,000  shares  alleged  to 
have  been  obtained  by  the  plaintiff  as  secret  profit  in  the  sale 
of  certain  mining  claims  to  the  company  when  the  plaintiff 
was  in  a fiduciary  relationship  to  it. 

The  defence  of  Mr.  Godfrey  is  hona  fides  of  action,  and 
the  protection  of  The  Securities  Act,  R.S.O.  1937,  ch.  265,  and 
The  Public  Authorities  Protection  Act,  R.S.O.  1937,  ch.  135. 

To  understand  the  issues  involved  it  is  I think  necessary 
to  deal  with  Dr.  MacKay’s  association  with  the  mining  industry. 
He  appears  to  have  become  interested  first  in  the  early  days 
of  the  Cobalt  discovery  about  1903.  Some  two  or  three  years 
later  he  acquired  some  mining  claims  in  the  Larder  Lake 
area  which  he  subsequently  sold  to  the  Tourenie  (Old  Indian) 
Mining  Company,  Limited,  a company  promoted  by  himself  and 
some  associates.  This  was  in  1907.  This  was  the  nucleus  from 
which,  over  a period  of  years,  grew  the  “realm”  (I  use 
Dr.  MacKay’s  word)  ultimately  owned  by  Proprietary  Mines 
Limited.  Tourenie  expanded  by  acquiring  the  assets  of  its 
neighbour.  Larder  Lake  Proprietary  Mines  Limited,  and  later 
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entered  into  a consolidation  with  another  neighbour,  Harris 
Maxwell  Larder  Gold  Mining  Company  Limited  to  form  Gold- 
fields Limited.  This  was  accomplished  in  the  first  instance  by 
exchange  of  shares.  Goldfields  Limited  had  a more  or  less 
uneventful  existence,  and  then  a new  company.  Associated  Gold- 
fields Limited,  was  incorporated,  acquiring  additional  properties 
known  as  the  Dr.  Reddick  claims  and  the  Kerr- Addison  claims. 
Once  again  an  exchange  of  shares  was  the  means  employed 
of  carrying  the  amalgamation  into  effect.  Subsequently  Cana- 
dian Associated  Goldfields  Limited  came  into  existence  and 
again  there  was  an  exchange  of  shares. 

I have  attempted  only  to  give  a bare  outline  of  the  history 
of  the  Larder  Lake  properties.  It  might  be  well  to  mention 
that  one  or  other  of  the  companies  obtained  power  develop- 
ments at  Corset  Falls,  at  Raven  River  and  The  Wendigo  Power 
Company  Limited.  In  addition  to  that  they  also  acquired  the 
Costello  claims  which  were  a most  important  factor  in  subse- 
quent developments  in  this  litigation. 

One  could  not  listen  to  Dr.  MacKay’s  evidence  on  these 
matters  without  concluding  that  through  the  piece  he  was 
the  directing  genius  in  all  the  various  acquisitions  and  amalga- 
mations. He  personally  acquired  the  assets  of  Larder  Lake 
Proprietary,  the  Raven  River  development,  the  Kerr-Addison 
claims,  the  Costello  claims,  the  shares  in  Wendigo  Power,  and 
was  largely  instrumental  in  obtaining  the  Dr.  Reddick  claims, 
although  he  gives  the  credit  to  his  brother  R.  W.  MacKay  in 
the  latter  case.  According  to  the  evidence  of  Dr.  MacKay  all 
these  properties,  except  the  Reddick  claims,  were  transferred  to 
the  various  companies  at  cost.  The  Reddick  claims  were 
turned  in  at  a large  profit  in  shares  which  perhaps  is  the  reason 
why  Dr.  MacKay  denies  paternity  in  this  particular  instance. 

It  is  a perfectly  justifiable  inference,  I consider,  from  the 
evidence  that  Dr.  MacKay  was  “Pater  Aeneas”  throughout  the 
picture.  His  habit  as  president  and  general  manager  of  the 
companies,  or  in  whatever  position  he  happened  to  be,  was  to 
acquire  properties  himself,  say  to  his  directors  “it  is  good  for 
us  to  have  this  property  which  I have  acquired”  and  the 
directors  obliged.  In  addition  to  this,  he  appears  to  have 
charged  himself  with  the  responsibility  of  selling  the  com- 
panies’ shares,  on  more  than  one  occasion  selling  his  own  shares 
and  putting  some  of  the  money  into  the  companies’  development 
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work,  and  then  expecting  a chorus  of  gratitude  from  his  direc- 
tors. And  in  this,  too,  the  directors  invariably  obliged,  always 
refraining  from  asking  any  business-like  accounting.  Since  Dr. 
MacKay  was  accustomed  to  such  an  atmosphere  for  years,  his 
indignation  at  later  dates,  when  question  was  raised  as  to  his 
profit  on  certain  transactions,  is  not  difficult  to  understand. 
The  “realm”  was  his,  erected  piece  by  piece  by  his  own  personal 
effort,  and  he  expected  the  world,  and  particularly  his  associates, 
so  to  understand.  His  shareholders  were  the  objects  of  his 
paternalistic  benevolence;  their  legal  rights  were  eventually  lost 
sight  of  when  times  became  difficult. 

Canadian  Associated  Goldfields  Limited  had  anything  but 
a profitable  history.  Some  effort  was  made  to  bring  some  of  its 
property  into  profitable  production  but  without  success.  In 
fairness  to  Dr.  MacKay  as  president  and  general  manager,  I 
should  mention  in  this  connection  that  the  price  of  gold  was 
much  lower  than  the  later  Roosevelt  price  which  apparently  now 
successful  operators  of  some  of  the  same  properties  are  able 
to  obtain.  At  any  rate,  the  company  in  March,  1928,  went  into 
bankruptcy  and  Mr.  G.  T.  Clarkson  became  trustee.  The  ordin- 
ary creditors  of  the  company  were  divided  into  two  classes, 
ordinary  trade  creditors  and  shareholders  who  had  become 
creditors  as  the  result  of  having  purchased  unsecured  promissory 
notes  of  the  company  in  fairly  large  amounts. 

Prior  to  the  first  meeting  of  creditors.  Dr.  MacKay  had 
conferences  with  various  of  the  shareholder  creditors  and  cir- 
cularized others  with  the  result  that  he  obtained  sufficient  proxies 
to  control  the  meeting.  At  an  informal  meeting  following  the 
formal  creditors’  meeting,  a committee  was  appointed  to  con- 
sider ways  and  means  of  getting  the  assets  out  of  the  hands 
of  the  trustee.  This  led  to  the  incorporation  of  Holders  Cor- 
poration Limited,  the  object  being  to  sell  sufficient  shares  to 
raise  enough  money  to  pay  the  liquidation  expenses,  secured 
creditors,  and  preferred  creditors,  and  obtain  a conveyance  from 
the  trustee.  Holders  Corporation  was  to  be  secured  for  its 
advances  by  a mortgage  on  the  assets  purchased.  This  scheme 
eventually  came  to  nought  although  a considerable  sum  of 
money  was  raised.  It  was  found  that  sales  of  Holders  Cor- 
poration Limited  stock  were  too  slow.  The  committee  then 
decided  upon  a new  plan.  Goldfield  Creditors  Syndicate  was 
organized,  and  the  money  raised  by  Holders  Corporation  Limited 
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was  turned  over  to  the  syndicate,  less  commission  and  pro- 
motion expenses  already  paid.  The  syndicate  then  proceeded 
to  raise  more  money  by  sale  of  units,  and  in  January,  1930,  one 
Barley,  on  behalf  of  the  syndicate,  entered  into  an  agreement 
with  Clarkson  to  purchase  the  assets,  the  agreement  being 
approved  by  the  Bankruptcy  Court.  At  a meeting  held  by  the 
syndicate  on  January  20th,  1930,  it  was  decided  to  incorpor- 
ate Proprietary  Mines  Limited  with  a capital  of  one  million 
shares,  no  par  value,  and  use  it  to  take  the  conveyance  from 
Clarkson  under  the  Barley  agreement.  Among  other  matters 
it  was  decided  by  the  syndicate  committee  that  one  share  of 
Proprietary  Mines  Limited  should  be  allotted  to  all  creditors, 
other  than  preferred  creditors,  as  set  out  in  Clarkson’s  state- 
ment of  November  14,  1929,  for  each  dollar  of  the  creditor’s 
claim.  On  January  27th,  1930,  the  syndicate  committee  auth- 
orized the  appointment  of  a sub-committee  composed  of  Barley, 
one  French,  and  MacKay  to  obtain  the  charter.  On  March  10th, 
1930,  a further  meeting  of  the  syndicate  committee  was  held, 
and  the  sub-committee  reported  financial  arrangements  which 
it  had  been  able  to  make  with  a solicitor  member  of  the  syndi- 
cate, Mr.  R.  G.  McLelland,  for  the  incorporation  of  the  company. 
Letters  patent  were  obtained  through  Mr.  McLelland  on  March 
14,  1930. 

Shortly  after  incorporation,  the  directors  of  the  company 
passed  the  usual  by-laws,  including  by-law  No.  8,  purporting 
to  ratify  a certain  agreement  between  the  company  and  Gold- 
field Creditors  Syndicate,  and  providing  for  the  allotment  of 
some  700,000  shares  to  Goldfield  Creditors  Syndicate  or  its 
nominees.  The  agreement  in  question  was  not  produced  at  the 
trial,  but  I think  it  is  fair  to  assume  from  secondary  evidence 
that  the  allotment  provided  for  was  to  ordinary  creditors  of 
Canadian  Associated  Goldfields  Limited  who  assigned  their  claims 
to  Proprietary  Mines  Limited  and  agreed  to  take  shares  in  lieu 
of  claiming  against  the  trustee  in  bankruptcy.  In  Dr.  MacKay’s 
case  a claim  had  been  filed  with  the  trustee  for  approximately 
$183,000.00.  MacKay  assigned  this  claim  to  Proprietary  Mines 
Limited  except  as  to  the  sum  of  $100.00,  and  there  was  set  up 
in  the  share  ledger  of  the  company  a credit  for  an  equal  number 
of  shares  in  MacKay’s  favour.  Subsequently  the  company 
entered  into,  and  delivered  to  the  trustee  a waiver  of  any  right 
of  dividends  on  the  part  of  the  claim  assigned,  and,  eventually. 
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when  the  trustee  was  finally  paid  the  balance  of  the  purchase 
price,  a dividend  was  paid  by  the  trustee  to  MacKay  on  the 
unassigned  portion  of  the  claim  amounting  to  $100.00.  This  was 
all  done  in  the  face  of  the  fact  that  the  validity  of  MacKay’s 
claim  against  Canadian  Associated  Goldfields  Limited  was  never 
passed  on  by  the  trustee.  However,  neither  did  the  trustee 
ever  take  any  steps  to  disallow  it. 

There  is  no  doubt  that,  on  the  evidence  adduced  before  me, 
MacKay’s  claim  was  a very  questionable  one.  The  major  part 
of  it  is  made  up  of  the  sum  of  $130,000.00,  said  to  have  been 
paid  into  the  company  by  MacKay  from  sales  of  his  own  per- 
sonal shares  in  Canadian  Associated  Goldfields.  MacKay’s  ex- 
planation of  the  transaction  is  that  the  company  had  to  obtain 
money  for  development  work  and  that  it  was  impossible  to 
sell  the  company’s  shares  at  par  value  and  no  discount  by-law 
had  been  passed.  Therefore  the  directors,  MacKay  being  one 
of  them,  authorized  MacKay  to  sell  his  own  shares  at  less  than 
par  and  turn  the  proceeds  into  the  company,  the  understanding 
being  that  eventually  a discount  by-law  would  be  passed  and 
MacKay  would  be  reimbursed  with  shares  from  the  company’s 
treasury  to  an  amount  equal  to  the  number  of  shares  so  sold. 
Quite  obviously  the  transaction  was  a straight  evasion  of  the 
requirements  of  The  Companies  Act,  R.S.O.  1937,  ch.  251,  and 
MacKay  is  entitled  to  no  approbation  for  the  course  followed. 
At  the  time  of  the  bankruptcy,  while  a discount  by-law  had 
been  passed,  the  filing  required  by  the  Act  had  not  been  made, 
so  we  find  Dr.  MacKay  claiming  as  a creditor  although  no  one 
had  ever  understood  that  his  position  was  to  be  other  than 
that  of  a shareholder  at  any  time.  So  much  as  to  the  major  part 
of  his  claim.  The  rest  of  it  would  bear  scrutiny  as  well. 

This  brings  us  to  a consideration  of  Dr.  MacKay’s  relation- 
ship to  Proprietary  Mines  Limited  at  the  time  of  the  transaction 
in  question.  On  the  evidence  I have  no  hesitation  in  finding 
that  MacKay  was  the  prime  mover  in  connection  with  the 
incorporation  of  the  company.  It  was  he,  I think,  who  pro- 
pounded the  scheme  to  take  Canadian  Associated  Goldfields 
Limited  out  of  bankruptcy,  and  secured  the  support  of  the 
other  shareholder  creditors  who,  as  he  puts  it,  “looked  to  him 
for  leadership  and  guidance”.  It  is  easy  to  label  a man  in  his 
position  a “promoter”  without  much  concern  about  the  matter. 
I have  in  mind  the  expression  of  Lindley  L.J.  in  Lydney  and 
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Wigpool  Iron  Ore  Co.  v.  Bird  (1886),  33  Ch.  D.  85,  at  p.  93: 

“ . . . for  the  word  ‘promoter’  is  ambiguous,  and  it  is  necessary 
to  ascertain  in  each  case  what  the  so-called  promoter  really 
did  before  his  legal  liabilities  can  be  accurately  ascertained.  In 
every  case  it  is  better  to  look  at  the  facts  and  ascertain  and 
describe  them  as  they  are.”  Later,  I may  be  reduced  to  the 
use  of  the  generality  “fiduciary  relationship”,  but  at  the  time 
of  the  particular  transaction  being  examined,  I am  rash  enough 
to  say  that  Dr.  MacKay  was  definitely  a promoter. 

It  is,  I think,  trite  law  that  a promoter  in  a transaction  with 
his  company,  unless  the  circumstances  are  similar  to  those 
dealt  with  in  Salomon  v.  Salomon,  [1897]  A.C.  22,  must  make 
full  disclosure  of  all  material  facts  relating  to  his  interest  or 
the  Court  will  not  permit  the  transaction  to  stand.  In  addition 
to  this  general  proposition,  the  case  here  is  further  involved  by 
the  nature  of  the  directorate  in  office  at  the  time  of  the  transac- 
tion. The  directors  of  the  company  under  whose  regime  the 
transaction  was  carried  out  were  Davis,  Dodds  and  one  H.  A. 
Thompson.  The  evidence  I think  establishes  that  all  three  re- 
ceived their  share  qualifications  from  MacKay.  Davis  was  used 
by  MacKay  in  other  transactions  as  his  nominee.  Dodds  had 
nothing  but  a nominal  interest,  and  Thompson  was  a man 
“around  MacKay ’s  office”.  Even  if  full  disclosure  of  all  material 
facts  had  been  made  by  MacKay,  and  I do  not  think  it  was,  I 
doubt  if  it  would  have  been  good  when  made  to  a board  of 
directors  such  as  this  one  was.  After  all,  in  cases  of  this 
kind,  the  duty  to  disclose  must  enure  to  the  benefit  of  future 
shareholders,  and  compliance  cannot  be  a mere  formality,  as 
it  must  be  when  made  to  directors  who  are  merely  the  tools 
of  the  promoter.  In  Erlang er  v.  New  Sombrero  Phosphate  Co. 
(1878),  3 App.  Cas.  1218,  Lord  O’Hagan,  at  p.  1255,  deals  with 
the  question  in  these  words : 

“The  power  to  nominate  a directorate  is  manifestly  capable 
of  great  abuse,  and  may  involve,  in  the  misuse  of  it,  very  evil 
consequences  to  multitudes  of  people  who  have  little  capacity  to 
guard  themselves.  Such  a power  may  or  may  not  have  been 
wisely  permitted  to  exist.  I venture  to  have  doubts  upon  the 
point.  It  tempts  too  much  to  fraudulent  contrivance  and  mis- 
chievous deception;  and,  at  least,  it  should  be  watched  with 
jealousy  and  restrained  from  employment  in  such  a way  as 
to  mislead  the  ignorant  and  the  unwary.  In  all  such  cases 
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the  directorate  nominated  by  the  promoters  should  stand  between 
them  and  the  public,  with  such  independence  and  intelligence, 
that  they  may  be  expected  to  deal  fairly,  impartially,  and  with 
adequate  knowledge  in  the  affairs  submitted  to  their  control. 
If  they  have  not  those  qualities,  they  are  unworthy  of  trust. 
They  are  the  betrayers  and  not  the  guardians  of  the  company 
they  govern,  and  their  acts  should  not  receive  the  sanction 
of  a Court  of  justice.” 

While  Wegenast  on  Canadian  Companies,  at  p.  741,  expresses 
doubt  as  to  whether  English  decisions  based  on  incorporation 
by  memorandum  of  association  and  not  by  letters  patent  as  to 
the  obligation  of  promoters  to  nominate  independent  boards 
of  directors  are  applicable  in  Ontario,  I rather  take  the  view 
that  if  de  facto  a person  is  a promoter,  and  if  he  does  actually 
nominate  directors,  then  the  English  law  is  perfectly  applicable 
in  spite  of  the  nominal  intervention  by  the  Crown  in  naming 
provisional  directors  in  the  letters  patent  under  our  system. 
See  In  re  Hess  Manufacturing  Co.  (1894),  23  S.C.R.  644,  at  pp. 
657  and  658. 

The  greatest  difficulty  on  the  particular  issue  being  deter- 
mined here  is  to  decide  on  the  particular  form  of  relief  the 
company  is  entitled  to.  The  case  as  framed  with  amendments 
asked  by  Mr.  Mason  during  argument  (which  I am  disposed 
to  allow)  is  for  rescission,  on  accounting,  and  damages.  There 
is  no  doubt  in  my  mind  about  the  company  being  entitled  to 
rescission  if  it  is  able  to  make  restitutio  in  integrum.  I entertain 
very  grave  doubts  as  to  its  right  to  damages  or  an  accounting. 
Essentially  what  took  place  here  was  a purchase  of  the  assets 
of  Canadian  Associated  Goldfields  Limited  from  the  trustee  in 
bankruptcy  and  certain  creditors,  because  the  consideration  paid 
the  trustee  was  dependent  upon  Proprietary  Mines  Limited’s 
being  able  to  procure  assignments  of  creditors’  claims  for  shares 
of  its  stock.  In  other  words.  Dr.  MacKay  had  a claim,  even 
if  its  validity  had  not  been  tested,  against  all  the  assets  pur- 
chased from  the  trustee.  Even  if  MacKay  was  a promoter  and 
arranged  the  whole  transaction  for  his  own  benefit,  he  cannot 
now  be  restored  to  his  former  position,  because,  in  the  mean- 
time, the  company  has  alienated  certain  of  those  assets  to  other 
companies,  and  the  trustee  in  bankruptcy  has  been  discharged. 
Mr.  Mason  argues  that  Dr.  MacKay  cannot  be  harmed  if  an 
accounting  is  granted,  because  he  will  be  entitled  now  to 


516 


Ontario  Reports. 


[1938] 


whatever  he  was  entitled  to  at  the  time  of  the  transaction. 
However  I am  not  convinced  that  that  is  the  proper  principle 
for  consideration.  The  correct  principle  is  dealt  with  in  Dom- 
inion Royalty  Corpn.  v.  Goffatt,  [1935]  O.R.  169.  If  there  is  a 
right  to  rescission  it  is  conditional  upon  the  plaintiff’s  being  in 
a position  to  offer  restitutio  in  integrum  and  upon  formal  tender 
of  the  restitution.  It  is  true  that  in  the  judgments  of  Hasten 
J.A.  and  Davis  J.A.  it  was  intimated  that,  if  the  plaintiff  in 
that  case  had  asked  for  damages  or  an  accounting,  and  had 
directed  its  evidence  at  the  trial  to  such  matters,  relief  might 
have  been  given.  In  the  circumstances  of  the  case  no  doubt 
such  a view  was  a perfectly  correct  one.  There  the  reasons 
for  judgment  seem  to  indicate  that  when  Goffatt  purchased 
the  oil  leases  he  was  at  that  very  time  intending  to  sell  them 
to  the  company.  In  reality,  he  was  purchasing  for  the  company. 
But  here  the  situation  is  different.  MacKay,  when  he  asserted 
his  rights  as  a creditor  against  Canadian  Associated  Goldfields 
Limited,  had  no  thought  towards  or  connection  with  Proprietary 
Mines  Limited.  It  was  his  own  personal  claim  to  do  with  what 
he  liked.  When  he  sold  it  to  Proprietary  Mines  Limited  in  the 
circumstances  of  his  fiduciary  relationship,  it  was  his  duty  to 
disclose  all  material  facts  or  run  the  risk  of  having  the  transac- 
tion rescinded  if  restitutio  in  integrum  could  be  made.  But  I 
do  not  think  the  company  is  entitled  to  have  the  promoter  account 
for  his  profit  if  the  evidence  fails  to  establish  that  at  the  time 
of  acquiring  the  property  it  was  acquired  for  the  company.  See 
Ladywell  Mining  Co.  v.  Brookes  (1887),  35  Ch.  D.  400,  and  In 
re  Cape  Breton  Co.  (1885),  29  Ch.  D.  795.  In  Erlanger  v.  New 
Sombrero  Phosphate  Co.  {supra),  Lord  Cairns  L.C.  dealt  with 
somewhat  the  same  situation.  His  words  are  quoted  by  Cotton 
L. J.  in  the  Ladywell  Mining  case : 

“ T stop  at  this  point  for  the  purpose  of  saying  that  I think 
it  to  be  clear  that  the  syndicate  in  entering  into  this  contract 
acted  on  behalf  of  themselves  alone,  and  did  not  at  that  time 
act  in,  or  occupy,  any  fiduciary  position  whatever.  It  may 
well  be  that  the  prevailing  idea  in  their  mind  was,  not  to  retain 
or  work  the  island,  but  to  sell  it  again  at  an  increase  of  price, 
and  very  possibly,  to  promote  or  get  up  a company  to  pur- 
chase the  island  from  them;  but  they  were,  as  it  seems  to 
me,  after  their  purchase  was  made,  perfectly  free  to  do  with 
the  island  whatever  they  liked;  to  use  it  as  they  liked,  and  to 
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sell  it  how,  and  to  whom,  and  for  what  price  they  liked.  The 
part  of  the  case  of  the  respondents  which,  as  an  alternative, 
sought  to  make  the  appellants  account  for  the  profit  which 
they  made  on  the  resale  of  the  property  to  the  respondents,  on 
an  allegation  that  the  appellants  acted  in  a fiduciary  position 
at  the  time  they  made  the  contract  of  the  30th  of  August,  1871’ 
(that  was  the  contract  to  buy  the  island),  ‘is  not,  as  I think, 
capable  of  being  supported,  and  this,  as  I understand,  was  the 
view  of  all  the  Judges  in  the  Courts  below.’  ” 

I apprehend  that,  if  rescission  had  been  impossible  in  the 
Erlang er  case,  no  judgment  would  have  been  given  for  an  ac- 
counting of  profits.  As  Cotton  L.J.  points  out  in  the  Lady  well 
Mining  case  the  position  would  be  very  different  if  the  evi- 
dence was  such  as  to  enable  the  company  to  say  “You  were 
acting  for  us;  you  were  in  a fiduciary  position  as  regards  this 
property,  and  now,  therefore,  as  you  have  purported  to  sell 
this  to  us  we  are  entitled  to  take  it  at  the  price  you  originally 
gave  for  it.”  If  the  evidence  establishes  the  relationship  of 
principal  and  agent  at  the  time  of  the  purchase,  an  accounting 
will  be  granted,  but  if  not,  then  all  the  Court  can  do  is  to  grant 
rescission.  Lindley  in  Law  on  Companies,  6th  ed.,  vol.  1,  at  p. 
501,  summarizes  an  example  thus: 

“The  fact  that  the  company  is  buying  from  its  promoters  is 
not  disclosed  to  the  company  or  to  such  of  its  directors  as  do  not 
profit  by  the  transaction,  and  on  this  ground  the  company 
can  rescind  the  contract  of  purchase;  but  if  the  decisions  about 
to  be  referred  to  are  correct,  the  company  has  no  other  remedy”; 
and  reference  is  then  made  to  Ladywell  Mining  Co.  v.  Brookes 
{supra)  and  Re  Cape  Breton  Co.  {supra) . 

Naturally,  having  taken  the  view  I have  with  reference  to 
the  facts,  my  inclination  is  to  give  the  company  some  relief 
if  the  law  permits  me  to  do  so.  I have  considered  whether 
I could  not  put  the  transaction  in  the  category  of  an  actual 
fraud.  The  evidence  does  not,  I think,  point  to  all  the  neces- 
sary elements  requisite  for  such  a finding.  Besides  fraud  is 
not  pleaded.  Then,  again,  I have  tried  to  distinguish  between 
a claim  in  bankruptcy  and  physical  properties  such  as  were 
almost  invariably  concerned  in  the  various  cases  cited.  I must 
confess  an  inability  to  distinguish  in  such  a way  as  justifies  me 
in  departing  from  what  I consider  well-known  principles,  especi- 
ally when  Mr.  Mason  admits  that  at  least  part  of  the  claim 
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is  good.  I feel  I should  be  on  most  dangerous  ground  in  holding 
that  a claim  against  a bankrupt  estate  is  a particular  species 
of  property  so  different  from  other  types  of  properties  sold  by 
promoters  to  companies  that  a new  and  different  principle  applies. 
MacKay  had  a claim  against  a third  party,  the  trustee  in  bank- 
ruptcy of  Canadian  Associated  Goldfields  Limited,  and  against 
all  of  the  properties  vested  in  the  trustee.  If  his  claim  were 
against  Proprietary  Mines  Limited,  conceivably  the  situation 
might  be  different,  although  I am  far  from  holding  so.  The 
acquiring  of  his  claim  was  all  part  and  parcel  of  one  transaction, 
and  his  position  cannot  be  restored  now. 

Since  I am  of  opinion  that  restitutio  in  integrum  cannot  be 
made,  I feel  I must  hold  that  Proprietary  Mines  Limited  is 
not  entitled  to  any  of  the  relief  claimed  in  this  branch  of  the 
action. 

Before  parting  with  the  subject,  I might  say  I have  some 
consolation  in  the  fact  that  after  September,  1934,  when  MacKay 
never  could  have  been  said  to  be  the  dominating  infiuence  in 
the  company’s  affairs,  the  company,  though  well  aware  of  the 
situation  now  complained  of,  took  no  steps  for  over  a year  to 
do  anything  about  it.  In  fact  it  stood  by  and  permitted  the 
trustee  in  bankruptcy  to  obtain  his  discharge  from  the  Court 
thus  acquiescing  in  the  effective  abolition  of  the  one  forum 
where  the  validity  of  the  claim  could  have  been  contested  with 
despatch.  I do  not  think  it  can  be  allowed  to  invoke  this  Court 
for  relief  which  the  Bankruptcy  Court  might  have  dealt  with. 
So  much  for  the  transaction  complained  of  at  the  time  of  the 
birth  of  Proprietary  Mines  Limited. 

MacKay  never  became  a director  of  the  company.  At  a 
meeting  of  directors,  on  the  21st  day  of  May,  1930,  he  was 
appointed  general  manager  for  one  year.  My  best  recollection 
is  that  the  appointment  was  never  renewed,  but  he  continued 
to  act  in  that  capacity  from  year  to  year  until  difficulties  arose 
between  MacKay  and  Canadian  Reserve  Mines  Limited,  Pro- 
prietary’s subsidiary,  sometime  in  September,  1934.  To  obtain 
a proper  notion  of  MacKay’s  relationship  to  the  company,  aside 
from  his  nominal  position  as  general  manager,  it  is  necessary 
to  examine  certain  facts  appearing  from  the  evidence.  In  the 
first  place  I have  already  found  that  MacKay  was  the  directing 
genius  in  the  promotion  of  the  company.  He  operated  a broker- 
age business  in  bonds  under  the  name  of  MacKay  & MacKay 
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in  the  C.P.R.  Building  in  Toronto.  Part  of  the  office  was  occu- 
pied by  Proprietary  Mines  Limited.  The  directors  of  the  com- 
pany were  stock  salesmen  employed  by  MacKay  and  qualified 
as  directors  with  MacKay’s  shares.  MacKay’s  brother  kept  the 
books,  such  as  they  were.  At  the  very  outset  of  the  company’s 
existence,  MacKay  commenced  a selling  campaign  of  the  com- 
pany’s shares.  Literature  and  subscription  blanks  in  the  com- 
pany’s name,  calculated  to  impress  the  prospective  purchaser 
with  the  idea  that  he  was  purchasing  treasury  shares,  were 
got  out,  and  salesmen,  including  at  least  two  of  the  company’s 
directors,  Thomson  and  McGregor,  were  sent  on  the  road.  The 
whole  campaign  had  the  appearance  of  quite  an  energetic  one  to 
dispose  of  the  company’s  shares,  and  quite  a number  of  pur- 
chasers were  obtained.  The  salesmen  thought  they  were  selling 
treasury  shares  and  the  purchasers  thought  they  were  purchas- 
ing them.  In  the  majority  of  cases  purchasers’  cheques  were 
made  payable  to  MacKay  & MacKay.  MacKay  & MacKay  paid 
the  commission  and  pocketed  the  proceeds.  Then  what  hap- 
pened was  this : MacKay’s  brother  received  a direction  instructing 
the  company  to  deliver  the  requisite  number  of  shares  to  the 
purchaser  and  debit  MacKay’s  allotment  account.  In  many 
instances  the  very  men  who  had  made  the  sale  signed  the  certi- 
ficates as  officers  of  the  company,  and  the  process  went  merrily 
on,  the  purchasers  receiving  their  certificates  but  the  com- 
pany receiving  no  accounting.  MacKay  seemed  to  see  no 
breach  of  duty  on  his  part  in  these  transactions.  His  very 
simple  proposition  is  that  the  shares  were  his  property  and 
he  could  do  as  he  wished  with  them.  There  is  no  doubt  that 
the  position  is  as  sound  as  it  is  simple  in  ordinary  circumstances. 
But  circumstances  alter  cases,  and  in  these,  aside  from  any 
rights  purchasers  of  shares  might  have,  I think  the  relationship 
of  MacKay  to  the  company  was  such  that  he  cannot  be  allowed 
to  take  advantage  of  it  in  the  way  he  has.  Whether  one 
regards  it  as  a breach  of  duty  which  entitles  the  company 
to  damages,  or  a breach  of  fiduciary  relationship  which  puts 
MacKay  in  the  position  of  a trustee  bound  to  account,  the  result 
would  be  the  same. 

There  should  be  a reference  to  the  Master  to  ascertain  what 
number  of  shares  were  sold  by  MacKay  in  the  circumstances 
described,  and  the  company  should  have  judgment  for  any 
profit  over  and  above  the  selling  price  of  shares  by  the  com- 
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pany  at  the  relevant  times,  less  any  amounts  advanced  by 
MacKay  to  the  company  for  which  he  did  not  receive  addi- 
tional shares  or  other  consideration. 

At  the  same  time  as  MacKay  was  putting  on  his  campaign 
for  the  disposal  of  his  own  shares,  he  was  selling  treasury  shares 
as  well  and  receiving  money  for  them.  There  is  evidence  that 
the  proceeds  from  the  sale  of  these  shares  were  not  all  accounted 
for.  There  should  be  a reference  to  the  Master  as  well  on 
this  matter,  and  the  company  should  have  judgment  for  any 
amount  received  by  MacKay  and  not  paid  to  the  company,  less 
legitimate  selling  expenses  not  to  exceed  in  any  event  25  per 
cent,  of  the  selling  price. 

The  company  has  prayed  for  delivery  up  of  certain  personal 
property  still  retained  by  MacKay  and  the  property  of  the  com- 
pany or  its  predecessors  or  subsidiaries.  The  judgment  may  con- 
tain a provision  to  give  effect  to  the  prayer,  limited,  of  course, 
to  such  property  as  is  in  the  custody  of  the  defendant.  The  pro- 
vision should  be  limited  to  the  things  enumerated  in  items 
(a),  (b),  (c)  and  (d)  of  Prayer  No.  11.  The  alternative  claims 
for  damages  contained  in  Prayers  Nos.  12  and  13,  I give  no 
effect  to,  because  I have  already  given  judgment  for  accounting 
on  two  of  the  matters  to  which  the  prayers  relate,  and  I have 
also  indicated  I do  not  believe  the  company  is  entitled  to  dam- 
ages in  respect  of  the  original  allotment  of  some  183,000  shares. 

This  brings  us  to  the  second  action  in  which  MacKay  is 
plaintiff  and  Proprietary  Mines  Limited,  Canadian  Reserve  Mines 
Limited  and  John  M.  Godfrey  are  defendants. 

The  plaintiff  as  against  Proprietary  Mines  Limited  asks  for 
a declaration  that  certain  certificates  making  a total  of  274,- 
154  shares  were  obtained  from  the  plaintiff  by  fraud  and  duress, 
and  for  redelivery  to  the  plaintiff  of  the  shares  and  for  a manda- 
tory order  directing  Proprietary  Mines  Limited  to  rectify  its 
share  register  so  as  to  delete  any  entries  purporting  to  show 
that  the  shares  have  been  surrendered  or  cancelled.  Similar 
relief  is  sought  against  Canadian  Reserve  Mines  Limited  with 
respect  to  certificates  totalling  500,000  shares.  In  addition,  a 
very  large  claim  for  damages  is  made  against  all  three  defen- 
dants. 

According  to  the  statement  of  claim,  it  would  appear  that 
both  the  defendant  companies  had  been  in  negotiation  with 
representatives  of  well  known  mining  interests  to  dispose  of 
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or  work  out  a financial  deal  for  the  development  of  certain 
of  their  properties.  MacKay  held  very  large  amounts  of  stock 
in  both  companies  and  was  not  favourably  disposed.  Complaint 
was  made  to  Mr.  J.  M.  Godfrey,  K.C.,  then  Ontario  Securities 
Commissioner,  as  to  the  affairs  of  the  companies  and  the  conduct 
of  MacKay  with  respect  thereto.  The  Securities  Commissioner 
issued  an  appointment,  and  an  inquiry  was  held  on  the  12th, 
13th,  14th  and  15th  days  of  March,  1935;  and  on  the  1st  day 
of  May,  1935,  the  Commissioner  issued  his  report.  I quote 
from  the  report  in  part  as  follows : 

“The  investigation  disclosed:  First,  that  Dr.  MacKay, 

although  not  a director  of  either  company,  was  acting  in  a 
fiduciary  position  with  regard  to  both  companies.  He  was 
general  agent  of  Canadian  Reserve  Mines  for  the  sale  of  its 
stock  and  was  general  manager  of  Proprietary  Mines  Limited. 
Occupying  these  positions,  he  could  not  derive  any  secret  profit 
from  them,  or  take  advantage  of  the  situation  to  put  himself 
in  a better  position  than  the  other  shareholders. 

“The  evidence  disclosed  that  the  directors  of  both  these  com- 
panies were  practically  nominees  of  Dr.  MacKay  and  had  been 
more  or  less  under  his  control.  The  capitalization  of  Proprietary 
Mines  Limited  was  one  million  shares  without  par  value.  Of 
these  there  had  been  issued  892,082  shares.  With  the  exception 
of  275,000  shares  hereinafter  referred  to  these  shares  had  been 
issued  to  the  creditors  of  Canadian  Associated  Goldfields,  for 
cash,  and  in  payment  of  wages.  Of  the  amount  issued  to  the 
creditors  of  the  associated  company  Dr.  MacKay  had  received 
183,542  shares.  In  the  month  of  May,  1934,  Dr.  MacKay  ap- 
proached the  directors  of  the  Proprietary  Company  and  insisted 
that  they  should  issue  to  him  275,000  shares  for  three  unde- 
veloped mining  claims  known  as  the  Richardson  claims.  The 
directors  demurred  but  under  pressure  from  Dr.  MacKay  they 
finally  agreed.  No  regular  directors’  meeting  was  held,  but 
they  signed  a minute  which  had  been  prepared  by  Dr.  MacKay 
of  what  purported  to  be  a meeting  of  directors.  The  directors 
stated  that  Dr.  MacKay  had  threatened  that  he  would  prevent 
the  consummation  of  a deal  then  pending  with  Noranda  if  these 
shares  were  not  transferred  to  him.  It  was  disclosed  in  the 
evidence  that  Dr.  MacKay  had  purchased  these  claims  some 
years  before  for  $5,000.00.  As  they  were  totally  undeveloped 
the  issuance  of  this  large  block  of  stock  was  clearly  a breach 
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of  trust  on  the  part  of  Dr.  MacKay.  At  the  time  these  shares 
were  being  sold  to  the  public  at  fifty  cents  a share  and  it  is 
said  that  at  the  same  time  Dr.  MacKay  was  disposing  of  a large 
quantity  of  his  own  stock  in  the  United  States  at  a considerably 
higher  price. 

“It  also  appeared  from  the  evidence  that  at  the  suggestion 
of  the  Noranda  Company  the  directors  of  Canadian  Reserve 
Mines  Limited,  in  order  to  round  out  the  Crown  Reserve  proper- 
ties, had  been  requested  to  purchase  a group  of  claims  known  as 
the  Kitchener  Kirkland.  It  was  clearly  Dr.  MacKay’s  duty, 
acting  as  general  agent  for  the  Canadian  Reserve  Company,  to 
purchase  these  claims  for  the  smallest  possible  consideration  and 
he  was  not  entitled  to  make  a private  profit  on  the  transaction. 
He,  however,  got  an  option  on  these  claims  for  80,000  shares  of 
the  Canadian  Reserve  Company  and  transferred  the  claims  to 
the  Canadian  Reserve  Company  for  350,000  shares,  making  a 
clear  profit  on  the  transaction  of  270,000  shares. 

“In  addition,  he  had  purchased  for  $7,000.00  the  holdings 
of  Leo  Erinhaus  in  the  Crown  Reserve  Consolidated  Mines  Com- 
pany. For  this  $7,000.00  expenditure  he  received  500,000  shares 
of  Crown  Reserve  Consolidated  stock.  By  the  arrangement  made 
between  the  Canadian  Reserve  Company  and  the  Crown  Reserve 
Company,  holders  of  shares  in  Crown  Reserve  were  entitled  to 
transfer  their  stock  in  the  ratio  of  five  shares  of  Crown  Reserve 
for  one  share  of  Canadian  Reserve.  Dr.  MacKay,  having  con- 
trol of  the  directorate  of  Canadian  Reserve,  arranged  to  have 
the  transfer  of  his  500,000  shares  put  through  on  a basis  of  one 
for  one,  thus  clearly  taking  an  undue  advantage  over  the  other 
shareholders  of  Crown  Reserve.  Incidentally  it  might  be  stated 
that  he  was  a director  and  the  president  of  the  Crown  Reserve 
Company. 

“Under  all  these  circumstances  it  seemed  clear  that  Dr. 
MacKay  had  used  his  position  illegally  to  appropriate  to  himself 
large  holdings  in  three  companies  which  in  effect  gave  him  con- 
trol of  both  companies.  In  view  of  these  disclosures  and  at  the 
suggestion  of  the  Commission,  Dr.  MacKay  agreed  to  return, 
and  has  returned  to  the  treasury  of  the  Canadian  Reserve  Com- 
pany 500,000  shares  and  to  the  treasury  of  the  Proprietary  Com- 
pany 275,000  shares.” 

It  is  quite  evident  that  the  Commissioner  was  under  the  im- 
pression that  MacKay  had  voluntarily  surrendered  the  shares 
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in  question.  MacKay  puts  quite  another  construction  on  the 
matter.  His  contention  is  that  the  shares  were  obtained  from 
him  by  threats  of  criminal  proceedings.  There  can  be  no  ques- 
tion from  a perusal  of  the  transcript  of  the  proceedings  (exhibit 
235)  that  the  Commissioner  threatened  MacKay  with  criminal 
proceedings  if  he  did  not  surrender  some  of  his  shares  and 
“make  this  thing  right”.  To  give  MacKay  the  relief  sought,  the 
whole  matter,  as  I see  it,  is  whether  he  suffered  any  damage  as 
a result  of  what  took  place,  or,  to  put  it  another  way,  whether 
he  was  legally  entitled  to  the  shares  in  question  or  not. 

Canadian  Reserve  Mines  Limited  was  incorporated  the  10th 
day  of  December,  1932.  The  purpose  of  its  incorporation  was 
so  that  Proprietary  Mines  Limited  would  transfer  to  it  certain 
of  its  property.  The  Costello  claims  and  the  subsidiary  would 
go  on  and  develop  that  property,  largely  in  the  interests  of 
Proprietary  Mines  Limited  as  its  majority  shareholder.  The 
early  history  of  Canadian  Reserve  Mines  Limited  was  not  unlike 
that  of  Proprietary  Mines  Limited.  For  the  first  year  nothing 
was  done  except  sell  stock,  and  this  matter  was  entrusted 
entirely  to  MacKay.  On  the  16th  day  of  February,  1933,  Mac- 
Kay was  appointed  “organizer  or  general  agent  for  the  sale 
of  the  company’s  stock.”  One  could  not  listen  to  the  mass  of 
evidence  on  the  company’s  activities  without  concluding  that 
MacKay  was  its  directing  genius  regardless  of  his  particular 
title.  He  unquestionably  dominated  it  even  though  not  a direc- 
tor, just  as  he  completely  dominated  Proprietary  Mines  Limited. 

Early  in  the  year  1934,  Canadian  Reserve  Mines  Limited 
gave  an  option  on  its  properties  to  one  Howard  J.  Jewell,  said 
to  be  acting  on  behalf  of  Noranda  Mines  Ltd.  Little  doubt  seems 
to  have  been  entertained  by  those  connected  both  with  Pro- 
prietary Mines  Limited  and  Canadian  Reserve  Mines  Limited 
that  the  option  would  be  exercised.  Mr.  Clarkson  would  be 
paid  off  the  balance  still  owing  him  on  the  Barley  agreement, 
and  the  companies  would  shortly  be  on  a profitable  basis  with- 
out the  large  load  of  debt  under  which  they  had  been  struggling. 

Just  at  this  stage  there  appears  in  the  minutes  of  Proprietary 
Mines  Limited  of  May  10th,  1934,  a minute  to  the  effect  that 
the  owners  of  claims  L.M.  30,  L.M.  31  and  L.M.  32  agree  to 
sell  them  to  the  company  for  275,000  shares  of  its  capital 
stock,  and  a further  minute  of  the  allotment  of  the  stock  is 
as  follows: 


524 


Ontario  Reports. 


[1938] 


“To  Herbert  V.  Simpson,  Owen  Sound — 75,000  shares. 

To  Alex  Smythe,  Owen  Sound-^75,000  shares. 

To  H.  W.  Swift,  Owen  Sound — 75,000  shares. 

To  Norman  Vale,  Owen  Sound — 50,000  shares.” 

The  evidence  satisfies  me  that  there  was  no  real  directors’ 
meeting  at  all  on  May  10th,  1934,  but  that  the  minutes  which 
I have  referred  to  were  prepared  in  advance  and  presented 
to  the  directors  for  signature.  Two  of  the  directors  who  gave 
evidence  were  Thomson  and  McGregor.  There  is  no  doubt  that 
at  this  particular  time  they  were  MacKay’s  men.  They  had 
been  selling  stock  for  him  for  years.  It  was  MacKay  who 
insisted  to  them  that  they  should  put  this  deal  through  on 
behalf  of  the  company,  and  they  yielded.  As  a matter  of  fact 
claims  L.M.  30,  L.M.  31  and  L.M.  32  were  owned  by  MacKay 
himself.  He  had  acquired  them  in  1928  for  the  sum  of  $5,000.00. 
Simpson,  Smythe,  Swift  and  Vale  were  admittedly  MacKay’s 
nominees.  MacKay  says  he  disclosed  that  he  was  the  owner  of 
the  claims,  but  McGregor  and  Thomson  deny  this,  and  I accept 
their  denial  as  being  the  truth.  I really  do  not  think  that  par- 
ticular phase  of  the  matter  is  so  very  important,  because  even 
if  there  were  disclosure  it  was  not  to  the  company  but  only 
to  a board  of  directors  nominated  and  qualified  by  MacKay. 
MacKay  was  general  manager  of  Proprietary  Mines  Limited 
at  the  time  and  really  the  directing  genius  of  the  company. 
The  transaction  is  one  which  cannot  stand  if  restitutio  in 
integrum  can  be  made,  regardless  of  the  value  of  the  claims,  and 
on  the  evidence  their  value  is  very  questionable  indeed. 

At  the  trial,  a conveyance  was  tendered  and  refused  by 
MacKay.  The  whole  transaction  was  intended  to  give  MacKay 
share  control  of  Proprietary  Mines  Limited,  which  in  turn  con- 
trolled Canadian  Reserve  Mines  Limited,  and  allow  him  to 
profit  thereby. 

After  the  investigation  held  by  Mr.  Godfrey,  MacKay,  accord- 
ing to  his  own  statement  of  claim,  delivered  certificates  for 
274,154  shares  of  the  275,000  shares  in  question  to  the  Securities 
Commissioner,  who,  in  turn,  delivered  them  to  the  company 
which  cancelled  them. 

According  to  the  company’s  statement  of  defence,  the  num- 
ber of  shares  delivered  and  cancelled  was  274,954  shares.  What- 
ever the  amount  actually  is,  MacKay  is  not  entitled  to  any 
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relief  against  Proprietary  Mines  Limited  and  his  action  as 
against  that  company  is  dismissed  with  costs.  He  is  to  be 
entitled,  of  course,  to  a reconveyance  of  the  mining  claims  in 
question.  If  the  form  of  the  conveyance  is  questioned,  either 
party  may  bring  the  matter  before  the  Master. 

A somewhat  similar  transaction  is  involved  in  the  action 
against  Canadian  Reserve  Mines  Limited.  Certificates  for  270,- 
000  shares  were  among  those  purported  to  be  cancelled  by  that 
company  after  delivery  to  the  Securities  Commissioner.  On 
the  26th  day  of  February,  1934,  during  the  pendency  of  the 
Jewell  or  Noranda  option,  minutes  of  a directors’  meeting  dis- 
closes a report  to  the  meeting  by  E.  M.  Thomson  that  Jewell 
had  advised  that  it  was  a condition  precedent  to  the  exercise 
of  his  option  that  mining  claims  Nos.  8045,  8046  and  8047  be 
acquired  by  the  company  and  that  MacKay  controlled  these 
claims.  The  minute  goes  on  to  say  that  MacKay  advised  the 
Board  that  these  could  be  acquired  for  350,000  shares  of  the 
company’s  stock.  An  agreement  was  then  authorized  for  the 
purchase  of  the  claims  upon  that  basis.  These  mining  claims 
had  been  the  property  of  a company  known  as  Kitchener  Kirk- 
land Mines,  Limited.  Some  months  before  MacKay  “organizer 
and  agent  for  the  sale  of  the  company’s  stock”  had  entered  into 
an  agreement  with  Kitchener  Kirkland  Mines  Limited  for  the 
purchase  of  these  claims  for  80,000  shares  of  Canadian  Reserve 
Mines  Limited.  While  MacKay  states  that  this  was  a purely 
personal  transaction,  the  directors  of  Kitchener  Kirkland  Mines 
Limited  were  certainly  of  the  impression  that  the  purchase  was 
on  behalf  of  Canadian  Reserve  Mines  Limited,  and  I hold  the 
view  that  it  was  so  represented  to  them  by  MacKay.  MacKay 
was  in  a fiduciary  relationship,  not  only  in  selling  the  claims 
to  the  company,  but  in  acquiring  them  as  well,  and  not  only  failed 
to  disclose  his  profit  but  misrepresented  the  ownership  of  the 
claims  to  the  directors.  In  this  transaction  he  was  in  the  posi- 
tion described  by  Cotton  L.J.  in  the  Lady  well  Mining  case  (1887) , 
35  Ch.  D.  400,  hereinbefore  quoted,  and  cannot  retain  his  profit 
of  270,000  shares. 

On  the  16th  day  of  February,  1933,  a resolution  was  passed 
by  the  board  of  directors  providing  for  the  acquiring  of  shares 
of  Crown  Reserve  Consolidated  Gold  Mines  Limited  on  the 
basis  of  five  shares  of  Crown  Reserve  for  one  share  of  Canadian 
Reserve.  In  addition  it  was  further  provided  that  in  the  event 
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of  Crown  Reserve  shareholders  purchasing  shares  of  Canadian 
Reserve,  they  would  have  the  additional  privilege  of  exchanging 
their  Crown  Reserve  shares  on  the  basis  of  one  for  one.  While 
the  resolution  does  not  expressly  state  so,  MacKay  and  the  direc- 
tors interpreted  the  resolution  as  meaning  that  the  purchaser 
was  to  pay  the  usual  price  for  his  Canadian  Reserve  shares,  and 
the  privilege  of  exchanging  on  the  one  for  one  basis  was 
extended  only  to  the  same  number  of  Crown  Reserve  shares 
as  the  number  of  Canadian  Reserve  shares  purchased.  MacKay 
himself  wrote  letters  to  Crown  Reserve  shareholders  to  this 
effect. 

Once  the  resolution  was  passed,  MacKay  proceeded  to  work 
to  his  own  advantage  among  Crown  Reserve  shareholders.  He 
would  himself,  or  through  his  agents,  contact  Crown  Reserve 
shareholders  and  obtain  shares  for  exchange  on  the  basis  of 
five  for  one.  The  certificates  would  be  transferred  into  his 
own  name  and  he  would  exchange  on  the  basis  of  one  for  one 
and  then  see  that  the  Crown  Reserve  shareholder  received  one 
share  of  Canadian  Reserve  for  each  five  shares  of  Crown  Re- 
serve, keeping  the  balance  for  his  own  account.  It  will  be  re- 
membered that  at  the  time  he  was  “general  agent  for  the  sale 
of  the  company’s  stock”.  Regardless  of  what  he  may  have  been 
called,  his  position  was  such  that  he  cannot  be  allowed  to  retain 
his  profit  without  full  disclosure  which,  in  my  view  of  the  evi- 
dence, was  not  done.  There  will  be  a reference  to  the  Master 
to  ascertain  the  number  of  shares  dealt  with  in  the  way  de- 
scribed, and  judgment  cancelling  the  number  of  shares  so 
obtained  by  MacKay  and  rectifying  the  company’s  share  register 
accordingly. 

About  the  26th  day  of  February,  1934,  MacKay  approached 
the  directors  of  the  company  with  the  proposal  that  there  was 
a large  block  of  Crown  Reserve  shares  outstanding  which  it 
was  advisable  for  the  company  to  purchase,  and  that  he,  MacKay, 
had  committed  himself,  as  the  agent  of  the  company,  to  acquire 
these  on  the  basis  of  an  exchange  of  one  for  one.  He  further 
represented  that  these  shares  were  under  the  control  of  one 
Fitzpatrick.  The  result  was  that  the  directors  gave  an  option 
to  Fitzpatrick  to  exchange  500,000  shares  of  Crown  Reserve 
for  500,000  shares  of  Canadian  Reserve  and  to  exchange  a fur- 
ther 500,000  shares  of  Crown  Reserve  for  100,000  shares  of 
Canadian  Reserve.  The  option  was  immediately  assigned  by 
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Fitzpatrick  to  MacKay,  and  a written  direction  was  given  by 
Fitzpatrick  to  the  company  as  to  the  names  of  the  persons  to 
whom  the  assigned  shares  were  to  be  allotted.  There  is  no 
doubt  that  Fitzpatrick,  who  gave  evidence  at  the  trial,  was 
MacKay’s  nominee,  and  I am  convinced  that  the  transaction 
was  put  through  in  the  very  devious  way  it  was  in  order  to 
conceal  from  the  directors  the  fact  that  the  majority  of  the 
shares  proposed  to  be  exchanged  were  owned  by  MacKay  himself. 
The  evidence  disclosed  that  MacKay  had  purchased  500,000 
shares  of  Crown  Reserve  sometime  in  1931  from  one  Erenhaus 
for  $7,500.00,  and  indicates  that  these  were  the  bulk  of  the 
shares  purchased  on  the  one  for  one  basis  on  the  so-called  Fitz- 
patrick option.  This  transaction  was  carried  through  when 
MacKay  occupied  a fiduciary  relationship  to  the  company  and, 
in  my  view,  cannot  stand.  There  should  be  a reference  to  the 
Master  to  ascertain  the  number  of  MacKay’s  shares  exchanged 
in  this  transaction  and  judgment  cancelling  four-fifths  of  the 
shares  of  Canadian  Reserve  so  obtained  by  MacKay  and  rectify- 
ing the  company’s  share  register  accordingly. 

There  is  evidence  that  MacKay  sold  treasury  stock  of  Cana- 
dian Reserve  Mines  Limited  and  did  not  account  for  the  pro- 
ceeds. I have  in  mind  particularly  shares  sold  to  shareholders 
in  Lockport,  N.Y.,  for  the  purpose  of  providing  expenses  of  in- 
corporation, and  there  are  probably  other  cases  as  well.  There 
should  be  a reference  to  the  Master  to  take  a general  accounting 
of  the  treasury  shares  so  sold,  and  judgment  for  Canadian  Re- 
serve Mines  Limited  against  MacKay  for  the  proceeds  of  the 
shares  so  sold  and  not  accounted  for,  less  selling  expenses  not 
to  exceed  25  per  cent. 

During  the  argument  Mr.  Hellmuth  stated  that  MacKay  was 
waiving  any  damages  as  against  the  defendant  Godfrey,  but 
took  the  position  that  as  a result  of  Mr.  Godfrey’s  action  in 
demanding  delivery,  under  threats  of  criminal  prosecution,  of 
the  shares  cancelled  by  both  companies,  Mr.  Godfrey  was  a 
necessary  party  and  should  pay  MacKay’s  costs.  My  own  view, 
as  may  be  deduced  from  the  reasons  for  judgment,  is  that  Mac- 
Kay did  not  suffer  any  damages  because  he  had  no  legal  title 
to  the  shares  in  question  and  therefore  there  was  nothing  to 
waive.  Mr.  Godfrey’s  position  in  the  action  was  that,  as  a 
Crown  officer,  he  had  a perfect  right  to  threaten  criminal  pro- 
ceedings if  MacKay  did  not  deliver  up  the  shares,  because  it 
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was  in  the  public  interest.  I venture  to  say  that  since  he  became 
a member  of  this  Court,  Mr.  Godfrey  has  changed  his  view; 
if  not,  there  is  a difference  of  opinion  in  the  Court.  Be  that 
as  it  may,  as  I see  it,  MacKay  was  not  entitled  to  any  conse- 
quential damages,  so  that,  if  there  is  a difference  of  opinion,  it  is, 
so  far  as  this  case  is  concerned,  purely  academic.  MacKay 
charged  fraud  against  Mr.  Godfrey,  and  there  is  no  evidence 
whatever  justifying  such  an  allegation.  Therefore  the  action  will 
be  dismissed  against  Mr.  Godfrey  as  well  as  the  other  two  defen- 
dant companies  with  costs. 

Canadian  Reserve  Mines  will  have  its  costs  of  the  counter- 
claim, including  costs  of  the  reference  before  the  Master  on 
the  various  matters  already  referred  to. 

Before  parting  with  the  case,  I might  point  out  one  matter 
that  has  caused  me  considerable  difficulty.  MacKay’s  shares 
in  question  in  the  action  are  mostly  held  in  the  names  of 
nominees,  although  from  the  evidence  it  would  seem  clear 
that  these  people  have  no  real  interest.  They  were  not  parties 
to  the  action  and  therefore  I am  not  adjudicating  upon  whatever 
rights  they  may  have.  In  so  far  as  the  judgment  purports  to 
cancel  the  shares  and  rectify  the  share  registers  of  the  respective 
companies,  it  is  entirely  without  prejudice  to  the  rights  of  third 
parties.  This  probably  goes  without  saying,  but  I think  the 
judgment  should  contain  a specific  provision  to  such  effect. 

In  the  action  of  Proprietary  Mines  Limited  against  MacKay, 
the  plaintiff  will  have  its  costs,  including  costs  of  reference  before 
the  Master  provided  for. 

The  injunction  order  of  Hogg  J.  dated  the  5th  day  of  Febru- 
ary, 1936,  is  continued  until  final  disposition  of  the  action, 
including  appeals  from  this  judgment.  I entertain  some  doubts 
concerning  my  right  so  to  continue  the  order  of  my  brother 
Hogg,  but  make  reference  on  the  point  to  Polini  v.  Gray  (1879), 
12  Ch.  D.  438,  at  443. 


Judgment  accordingly. 


P.C. 
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[JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCIL.] 

Re  Sifton. 

Wills — Conditions — Uncertainty — Conditions  as  to  residence  of  donee — 

Condition  subsequent. 

The  testator  by  his  will  directed  his  executors  to  pay  to  his  daughter 
a sum  sufficient  in  their  judgment  to  maintain  her  suitably  until 
she  attained  the  age  of  40  years  and  then  to  pay  to  her  annually  the 
whole  income  from  his  estate.  The  testator  then  added  the  following 
condition:  ‘The  payments  to  my  said  daughter  shall  be  made  only 

so  long  as  she  shall  continue  to  reside  in  Canada”. 

Held  by  the  Privy  Council,  reversing  the  order  of  the  Court  of  Appeal 
for  Ontario,  [1937]  O.R.  654,  that  the  condition  as  to  residence  in 
Canada  was  a condition  subsequent  and  was  void  for  uncertainty 
and  that  therefore  the  daughter  of  the  testator  was  entitled  to  the 
benefits  provided  by  the  will  free  from  any  condition.  Clavering  v. 
Ellison  (1859),  7 H.L.  Cas.  707,  applied. 

An  appeal  by  Elizabeth  Arminella  Burrows  Sifton  from  the 
order  of  the  Court  of  Appeal  reported  in  [1937]  O.R.  654. 

The  appeal  was  heard  by  Lord  Thankerton,  Lord  Romer 
and  Sir  Lancelot  Sanderson. 

Cyril  Radcliffe^  K.C.,  and  Grant  Gordon^  for  the  appellant. 

G.  P.  Slade,  for  The  Official  Guardian. 

Hon.  Charles  Russell,  for  the  executors. 

June  24th,  1938.  The  judgment  of  their  Lordships  was  de- 
livered by  Lord  Romer: — This  is  an  appeal  from  a judgment 
of  the  Court  of  Appeal  for  the  Province  of  Ontario  which  varied 
a judgment  of  Middleton  J.A.  given  upon  an  application  by  way 
of  originating  motion  brought  by  the  respondents,  Clifford  Sifton 
and  Wilfred  Victor  Sifton,  the  surviving  trustees  of  the  will  of 
Clifford  Winfield  Burrows  Sifton,  deceased.  By  the  motion 
the  trustees  sought  the  opinion,  advice  and  direction  of  the 
Court  on  certain  questions  arising  in  the  administration  of  that 
testator’s  estate. 

The  testator  died  on  the  13th  June,  1928,  leaving  him  sur- 
viving his  widow,  the  respondent  Mabel  Cable  Sifton,  and  his 
daughter  and  only  child,  the  appellant,  who  was  then  of  the 
age  of  13  years. 

The  will  (dated  the  12th  July,  1926),  after  bequeathing  the 
testator’s  furniture  and  effects  to  the  appellant,  continued  as 
follows : 

‘T  give,  devise  and  bequeath  all  other  property  real  and 
personal  to  my  executors  upon  the  following  trusts  namely — 

“To  manage  the  corpus  of  the  estate  in  accordance  with  their 
best  judgment  continuing  any  investments  that  exist  at  the 
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time  of  my  death  if  they  see  fit  and  to  pay  to  or  for  my  said 
daughter  a sum  sufficient  in  their  judgment  to  maintain  her 
suitably  until  she  is  forty  years  of  age,  after  which  the  whole 
income  of  the  estate  shall  be  paid  to  her  annually.” 

But  the  will  then  proceeded  as  follows : 

“The  payments  to  my  said  daughter  shall  be  made  only  so 
long  as  she  shall  continue  to  reside  in  Canada.” 

The  principal  question  arising  upon  this  appeal  is  whether 
this  last-mentioned  direction  is  not  void  for  uncertainty.  No 
light  is  thrown  upon  this  question  by  the  remainder  of  the  will 
which  merely  provided  that  if  the  appellant  should  die  leaving 
issue  her  children  should  receive  the  whole  estate  in  equal  shares 
on  attainment  respectively  by  each  child  of  the  age  of  25  years, 
but  that,  if  the  appellant  should  die  leaving  no  issue,  the  corpus 
of  the  estate  should  be  divided  equally  between  the  then  living 
grandchildren  of  the  testator's  father  Sir  Clifford  Sifton  by  the 
testator’s  mother  the  late  Lady  Elizabeth  Sifton.  The  will 
contained  no  express  direction  as  to  what  was  to  happen  to  the 
income  of  the  estate  during  the  rest  of  the  appellant’s  life  after 
she  should  have  ceased  to  “reside  in  Canada”. 

The  testator  is  stated  in  the  evidence  to  have  been  “domi- 
ciled” in  England  during  the  years  1915  to  1925  but  to  have 
returned  to  Canada  in  the  last-mentioned  year  with  his  daughter, 
and  to  have  taken  up  his  residence  (presumably  with  her)  at 
Assiniboine  Lodge  in  the  County  of  Leeds,  Ontario,  where  he 
continued  to  reside  except  for  temporary  absences  on  business 
or  pleasure  until  his  death  in  1928.  After  the  death  of  her  fath- 
er, the  appellant  appears  to  have  remained  in  Canada  contin- 
uously until  the  month  of  October,  1934,  during  the  latter  part 
of  which  period  she  was  taking  a course  in  modern  languages 
at  the  University  of  Toronto.  This  course  provided  an  option 
to  take  the  third  year  thereof  by  travelling  abroad  and  the 
appellant  accordingly  spent  the  period  between  October,  1934, 
and  September,  1935,  in  European  countries,  travelling  and 
studying  for  the  purpose  of  completing  her  education.  There- 
after she  returned  to  Canada  where  she  has  remained  down  to 
the  present  time.  Since  the  month  of  June,  1936,  she  has  main- 
tained an  apartment  of  her  own  in  the  City  of  Montreal  which 
she  has  taken  on  lease  and  fully  furnished.  In  the  month  of 
February,  1937,  however,  she  was  desirous  of  going  abroad 
again  for  the  purpose  of  study  and  travel,  but  very  naturally 


P.C. 


Rc  Sifton, 


Lord  Romer  531 


was  anxious  to  know  to  what  extent  she  could  gratify  that  de- 
sire without  any  risk  of  it  being  held  that  she  did  not  “continue 
to  reside  in  Canada”  within  the  meaning  of  the  will.  It  was  in 
these  circumstances  that  the  respondent  trustees  issued  their 
originating  motion  for  the  determination  by  the  Court  of  certain 
specific  questions.  The  first  five  of  these  questions  illustrate  so 
well  the  difficulties  that  arise  in  trying  to  ascertain  the  meaning 
of  the  words  “continue  to  reside  in  Canada”  that  it  is  worth 
while  setting  them  out  in  full.  They  were  as  follows : 

“(a)  In  the  event  of  Elizabeth  Arminella  Burrows  Sifton 
maintaining  a residence  in  Canada  but  temporarily  going  abroad 
(out  of  Canada)  for  the  purpose  of  travelling  and/or  studying 
for  a period  not  exceeding  eleven  months  and  returning  to  Can- 
ada thereafter,  would  the  said  Elizabeth  Arminella  Burrows 
Sifton  during  her  temporary  absence  from  Canada  ‘continue  to 
reside  in  Canada’  within  the  meaning  of  the  words  ‘continue  to 
reside  in  Canada’  as  used  in  said  will? 

“(b)  If  the  answer  to  question  (a)  be  in  the  affirmative, 
could  Elizabeth  Arminella  Burrows  Sifton  after  a lapse  of  not 
less  than  one  month  again  go  abroad  under  similar  circumstances 
and  similarly  ‘continue  to  reside  in  Canada’  ? 

“(c)  In  the  event  that  Elizabeth  Arminella  Burrows  Sifton 
so  temporarily  goes  abroad  for  a period  of  eleven  months  should 
constitute  a failure  on  her  part  to  so  ‘continue  to  reside  in  Can- 
ada’ may  Elizabeth  Arminella  Burrows  Sifton  absent  herself 
from  Canada  for  any  period  under  any  circumstances  and  still 
so  ‘continue  to  reside  in  Canada’  and,  if  so,  for  what  periods 
and  under  what  circumstances  may  she  so  absent  herself? 

“(d)  Is  the  purpose  for  which  Elizabeth  Arminella  Burrows 
Sifton  absents  herself  from  Canada  material  to  the  question  of 
whether  or  not  she  so  ‘continues  to  reside  in  Canada’  ? 

“(e)  If  the  answer  to  question  (d)  be  in  the  affirmative 
“I.  Is  any  temporary  purpose  sufficient? 

“II.  If  the  answer  to  (e)  I.  be  in  the  negative,  what  purposes 
would  be  sufficient? 

“III.  If  intention  be  material,  would  the  written  statement 
of  Elizabeth  Arminella  Burrows  Sifton  of  her  intention  delivered 
to  the  executors  of  said  estate  sufficiently  evidence  said  inten- 
tion?” 

The  motion  in  due  course  came  on  for  hearing  before  Mid- 
dleton J.A.,  the  appellant  being  the  only  respondent  to  the 
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motion.  The  only  question  argued  before  him  was  as  to  the 
meaning  of  the  words  “continue  to  reside  in  Canada”.  The  point 
that  such  words  were  void  for  uncertainty  was  not  raised  on 
that  occasion. 

On  the  18th  February,  1937,  the  learned  Judge  delivered 
judgment,  [1937]  O.R.  654.  In  the  course  of  it,  after  referring 
to  the  contention  at  that  time  being  advanced  by  the  appellant 
that  the  will  only  required  her  to  maintain  a residence  in  Can- 
ada and  that  so  long  as  she  maintained  such  a residence  she 
was  at  liberty  to  spend  as  much  of  her  time  outside  Canada 
as  she  thought  fit,  he  continued  as  follows,  at  p.  657 : 

“After  very  careful  consideration,  I am  of  opinion  that  the 
testator  contemplated  a far  more  restricted  meaning  to  this 
clause  of  his  will  than  the  daughter  apparently  thinks.  I agree 
with  her  that  a merely  temporary  absence  from  Canada  for 
the  purpose  of  education  or  travel  will  not  bring  about  a for- 
feiture. The  absence  during  1934  and  1935  was  for  such  a 
temporary  purpose  and,  I think,  worked  no  forfeiture,  but  it 
is  impossible  to  say  that  an  absence  during  each  of  the  follow- 
ing years  for  eleven  months  in  the  year  will  not  bring  a forfei- 
ture. That  would,  I think,  work  a forfeiture,  unless  the  exe- 
cutors are  satisfied  that  any  particular  trip  or  extended  period 
of  residence  abroad  is  in  good  faith  for  the  purpose  of  complet- 
ing her  education.  It  is  impossible  for  the  Court  to  define  with 
any  accuracy  what  future  conduct  will  fall  within  the  terms 
of  the  will.” 

Later  he  added  these  words,  at  p.  658: 

“The  questions  as  propounded  in  the  notice  of  motion  do  not 
admit  of  categorical  answers.” 

In  the  judgment  as  drawn  up,  however,  an  attempt  was 
made  to  give  the  executors  somev/hat  more  specific  directions. 
It  was,  so  far  as  material,  in  these  terms: 

“1.  This  Court  doth  declare  that  the  true  intent,  meaning 
and  construction  of  the  clause,  ‘The  payments  to  my  said  daugh- 
ter shall  be  made  only  so  long  as  she  shall  continue  to  reside 
in  Canada’  used  in  the  said  last  will  and  testament  is : 

“(a)  That  the  words  ‘to  reside  in  Canada’  are  equivalent  to 
‘spend  substantially  all  of  her  time  in  Canada’  but  that  mere 
temporary  absences  from  Canada  in  certain  circumstances  would 
not  bring  about  a forfeiture  of  the  interest  of  the  said  daughter 
in  the  estate. 
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“(b)  That  any  and  all  absences  of  the  said  daughter  from 
Canada  not  exceeding  two  calendar  months  in  the  aggregate  on 
one  or  more  occasions  during  any  one  calendar  year,  or  not 
exceeding  two  calendar  months  on  one  continuous  occasion  and 
one  additional  calendar  month  on  one  or  more  additional  occa- 
sions in  one  calendar  year,  be  in  all  events  incapable  of  con- 
stituting a failure  to  continue  to  reside  in  Canada.  . . . 

“(c)  That  the  absence  of  the  said  daughter  from  Canada 
abroad  between  October,  1934,  and  September,  1935,  . . . 

does  not  work  a forfeiture  of  such  interest. 

“(d)  That  an  absence  from  Canada  for  a period  of  eleven 
months  during  the  next  two  or  three  years  will  work  a forfei- 
ture of  such  interest  unless  the  executors  . . . are  satisfied 

it  is  in  good  faith  for  the  purpose  of  completing  the  education 
of  the  said  daughter. 


“2.  And  this  Court  doth  further  order  and  adjudge  that  the 
questions  propounded  in  the  notice  of  motion  do  not  now  admit 
of  categorical  answers  but  the  parties  may  apply  to  this  Court 
from  time  to  time  as  circumstances  arise,  for  the  advice,  opin- 
ion, and  direction  of  the  Court  on  the  matters  in  question.” 
Their  Lordships  realize  to  the  full  the  difficulty  of  constru- 
ing the  words  in  question.  But  with  all  respect  to  Middleton 
J.A.  they  cannot  feel  that  his  solution  of  the  difficulty  is  a sat- 
isfactory one.  It  merely  introduces  further  difficulties  of  con- 
struction. What,  for  instance,  is  the  meaning  to  be  attributed 
to  the  words  “substantially”,  “temporary”  and  “certain  circum- 
stances” in  sub-paragraph  (a)  of  the  declaration?  Sub-para- 
graph (b)  was  no  doubt  added  for  the  purpose  of  indicating 
what  the  learned  Judge  meant  to  indicate  by  the  word  “tem- 
porary”, and  that  sub-paragraph  and  those  lettered  (c)  and 
(d)  may  be  regarded  as  intended  to  throw  some  light  upon  the 
expression  “certain  circumstances”.  But  the  indication  con- 
tained in  sub-paragraph  (b)  that  absences  from  Canada  for 
three  calendar  months  in  the  aggregate  on  one  or  more  occa- 
sions during  any  one  calendar  year  are  not  or  may  not  be  per- 
missible when  no  one  absence  is  a continuous  one  for  two  cal- 
endar months,  yet  are  permissible  if  one  of  such  absences  is 
a continuous  one  for  two  calendar  months,  only  adds  to  the 
difficulty  of  construing  the  word  “temporary”.  Sub-paragraph 
(b)  moreover  covers  absences  for  the  periods  therein  men- 
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tioned  under  all  circumstances  and  for  any  purpose,  whereas 
sub-paragraphs  (c)  and  (d)  are  dealing  with  absences  for  the 
purpose  of  completing  the  appellant’s  education.  But  when  (if 
ever)  a person’s  education  can  be  said  to  be  completed  is  not 
an  easy  matter  to  determine.  It  is  further  to  be  observed  that 
the  judgment  as  drawn  up  in  no  way  refers  to  any  obligation 
upon  the  appellant  to  maintain  a residence  in  Canada,  though  in 
giving  his  decision  the  learned  Judge  had  said,  at  pp.  657-8: 

“The  word  ‘residence’  is  an  elastic  word;  it  takes  colour  from 
the  context  in  which  it  is  used.  Here  it  means  an  actual  per- 
manent residence,  a home.  It  will  not  cease  to  be  a residence 
by  reason  of  mere  temporary  absence.” 

Whether  or  not  he  considered  the  maintenance  of  a house 
or  other  place  of  residence  to  be  obligatory  is  therefore  left  in 
some  doubt. 

But  the  learned  Judge  had  plainly  stated  that  it  was  impos- 
sible to  define  with  any  accuracy  what  future  conduct  would 
fall  within  the  terms  of  the  will,  and  although  the  judgment 
was  a meritorious  attempt  to  assist  the  parties,  it  abundantly 
confirmed  the  truth  of  that  statement. 

On  the  5th  March,  1937,  the  appellant  issued  a notice  of 
appeal  from  the  judgment  of  Middleton  J.A.  to  the  Supreme 
Court  of  Ontario,  inviting  that  Court  to  disagree  with  the  con- 
struction placed  by  the  learned  Judge  upon  the  words  in  ques- 
tion. But  on  the  8th  April,  1937,  having  presumably  by  that 
time  come  to  the  conclusion  that  the  learned  Judge  was  right 
in  his  view  as  to  the  impossibility  of  defining  the  words  with 
any  accuracy,  the  appellant  gave  notice  of  her  intention  of  sub- 
mitting upon  the  hearing  of  the  appeal  that  the  clause  con- 
taining the  words  was  a condition  subsequent  and  as  such  was 
void  for  uncertainty.  She  had,  in  other  words,  determined  to 
avail  herself  if  possible  of  the  principle  enunciated  by  Lord 
Cranworth  in  the  case  of  Clavering  v.  Ellison  (1856),  7 H.L. 
Cas.  707.  In  that  case  a testator  devised  his  real  estate  to  the 
children  of  his  son  for  what  were  held  to  be  vested  equitable 
estates  in  tail  liable  to  be  divested  on  breach  of  a condition  sub- 
sequent. The  condition  was  in  these  terms,  at  p.  709  : 

“Provided  further,  and  I do  hereby  declare  that  the  devises 
hereinbefore  contained  to  the  children  of  my  said  son,  are  made 
upon  this  express  condition,  that  the  children  of  my  said  son 
be  educated  in  England  and  in  the  Protestant  religion  accord- 


P.C. 


Re  Sifton, 


Lord  Romer  535 


ing  to  the  rites  of  the  Church  of  England,  and  in  case  any  one 
or  more  of  such  children  shall  be  educated  abroad,  or  not  in  the 
Protestant  religion  according  to  the  rites  of  the  Church  of  Eng- 
land, then  I do  hereby  revoke  all  and  every  devise  to  such  child 
or  children  so  educated  as  aforesaid.” 

Questions  having  arisen  whether  there  had  been  a breach 
of  this  condition  subsequent  in  the  case  of  some  of  the  son’s 
children,  the  matter  ultimately  came  before  the  House  of  Lords. 
It  was  held  by  Lord  Campbell  L.C.  that  the  condition  had  not 
in  fact  been  broken.  Lord  Cranworth  agreed  with  the  Lord 
Chancellor  that  there  had  been  no  breach  of  the  condition  as 
to  the  children  being  educated  in  the  Protestant  religion.  But 
he  did  not  find  it  necessary  to  come  to  any  definite  conclusion 
upon  the  question  whether  the  children  had  in  fact  been  edu- 
cated abroad  as  he  held  the  condition  to  be  void  for  uncertainty. 
He  said,  at  p.  725 : 

“I  consider  that,  from  the  earliest  times,  one  of  the  cardinal 
rules  on  the  subject  has  been  this:  that  where  a vested  estate 
is  to  be  defeated  by  a condition  on  a contingency  that  is  to  hap- 
pen afterwards,  that  condition  must  be  such  that  the  Court 
can  see  from  the  beginning,  precisely  and  distinctly,  upon  the 
happening  of  what  event  it  was  that  the  preceding  vested  estate 
was  to  determine. 

“In  my  opinion,  if  there  was  no  direct  authority  for  it,  I 
should  still  have  arrived  at  the  same  conclusion;  but  I have 
looked  at  the  authorities,  especially  that  of  Lord  Eldon  in  the 
case  of  Fillingham  v.  Bromley  (1823),  1 Turn.  & R.  530.  I think 
that,  looking  at  the  language  here  used,  it  is  far  too  indefinite 
and  uncertain  to  enable  the  Court  to  say  what  it  was  that  the 
testator  meant  should  be  the  event  on  which  the  estate  was  to 
determine.” 

Then,  after  giving  instances  in  which  it  would  be  difficult  to 
say  whether  a child  had  or  had  not  been  educated  abroad,  he 
added  this,  at  p.  726: 

“But  the  question  is,  not  whether  in  the  particular  case  he 
was  educated  abroad,  but  whether  you  can  predicate  on  reading 
the  will,  what  it  was  that  was  to  defeat  the  vested  estate?  I 
concur  in  Lord  Eldon’s  observations  about  an  estate  being  de- 
feated by  a person  not  living  and  residing  in  a particular  house, 
which  he  thought  too  remote;  and  I think  that  this  is  far  more 
remote  than  that.” 
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Much  to  the  same  effect  has  been  said  in  later  cases,  of 
which  it  will  be  sufficient  to  mention  three.  In  In  re  Sandbrook, 
[1912]  2 Ch.  471,  at  p.  477,  Parker  J.  stated  the  principle  in 
these  words: 

“ . . . conditions  subsequent,  in  order  to  defeat  vested 

estates,  or  cause  a forfeiture,  must  be  such  that  from  the  mo- 
ment of  their  creation  the  Court  can  say  with  reasonable  cer- 
tainty in  what  events  the  forfeiture  will  occur.” 

• In  In  re  Viscount  Exmouth  (1883),  23  Ch.  D.  158,  at  p. 
164,  Fry  J.  used  the  following  language: 

“ . . . the  condition  must  be  clear  and  certain.  That,  in 

my  opinion,  includes,  not  only  certainty  of  expression  in  the 
creation  of  the  limitation,  but  also  certainty  in  its  operation. 
It  must  be  such  a limitation  that,  at  any  given  moment  of  time, 
it  is  ascertainable  whether  the  limitation  has  or  has  not  taken 
effect.” 

These  words  of  Fry  J.  were  considered  by  Russell  J.  in  the 
case  of  In  re  Lanyon,  [1927]  2 Ch.  264.  He  said,  at  p.  269: 
‘They  do  not,  I think,  mean  that  the  person  affected  must 
be  in  a position  at  all  times  to  know  whether  he  is  committing 
a breach  of  a provision  the  nature  of  which  is  clearly  expressed.” 
Their  Lordships  respectfully  agree.  If  the  provision  be  clearly 
expressed,  it  is  the  fault  or  the  misfortune  of  the  person  affected 
if  he  should  fail  to  know  whether  he  is  committing  a breach 
of  it.  But  this  is  implied  in  the  language  used  by  Fry  J.  He 
said  that  it  must  be  “ascertainable”  whether  the  provision  has 
taken  effect  or  not;  not  that  it  must  be  ascertained  in  fact 
by  the  person  affected  or  even  ascertainable  by  him  without  diffi- 
culty. 

In  the  particular  case  with  which  Russell  J.  was  dealing, 
the  condition  was  that  a person  should  not  marry  a relation  by 
blood.  The  learned  Judge  held  the  condition  to  be  void  as  tend- 
ing to  the  prohibition  of  marriage  altogether.  He  declined, 
however,  to  hold  it  void  for  uncertainty  inasmuch  as  he  con- 
sidered the  meaning  of  blood  relationship  to  be  clear  enough. 
If  the  words  included  the  whole  of  the  human  race,  the  person 
affected  by  the  condition  would  know  that  any  and  every  mar- 
riage would  cause  a forfeiture,  and  the  condition  though  bad 
on  other  grounds  would  not  be  void  for  uncertainty.  If,  how- 
ever, they  did  not  include  the  whole  human  race,  and  presum- 
ably they  could  not  have  been  intended  to  do  so,  the  testator 
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had  failed  to  specify  the  number  of  generations  in  which  no 
common  ancestor  of  the  spouses  was  to  be  found;  and  in  their 
Lordships’  opinion  and  with  all  respect  to  the  learned  Judge, 
the  condition  might  on  that  ground  have  been  held  to  be  void 
for  uncertainty.  Had  any  particular  number  of  generations 
been  specified,  the  fact  that  it  might  be  difficult  to  ascertain 
whether  or  not  there  was  a common  ancestor  in  such  genera- 
tions would  not,  their  Lordships  respectfully  agree,  have  ren- 
dered the  condition  void.  For  whether  there  was  such  a com- 
mon ancestor  or  not  would  necessarily  be  ascertainable  if  the 
search  were  sufficiently  diligent. 

In  the  present  case  the  appellant  raised  the  contention  be- 
fore the  Court  of  Appeal  that  it  is  impossible  to  tell  with  any 
certainty  what  she  may  do  in  the  matter  of  absence  from  Canada 
without  incurring  the  risk  of  losing  her  income  under  her  fath- 
er’s will;  and  that  the  provision  for  cessation  of  payment  of  that 
income  is  a condition  subsequent,  which  in  accordance  with  the 
principle  laid  down  in  the  cases  to  which  reference  has  been 
made,  is  void  for  uncertainty. 

In  view  of  this  contention  on  her  behalf  the  Official  Guar- 
dian had  on  the  21st  April,  1937,  been  appointed  to  represent 
the  grandchildren  of  the  late  Sir  Clifford  Sifton  mentioned  in 
the  will  and  also  any  unborn  infants.  It  had  also  been  ordered 
that  the  widow  of  the  testator  might  be  represented  at  the  hear- 
ing of  the  appeal.  She  did  not,  however,  avail  herself  of  this 
order,  nor  was  she  represented  at  the  hearing  before  their 
Lordships. 

The  appeal  came  on  for  hearing  on  the  17th  June,  1937, 
before  Rowell  C.J.O.,  Latchford  C.J.A.,  Fisher  and  Henderson 
JJ.A.  and  Kingstone  J.  In  the  result  it  was  dismissed  (Hender- 
son J.A.  dissenting)  though  the  Court  varied  the  judgment  of 
Middleton  J.A.  in  the  manner  indicated  later. 

The  learned  Chief  Justice  of  Ontario  was  of  opinion  that 
there  is  nothing  uncertain  or  ambiguous  about  the  words  ‘To 
reside  in  Canada”.  The  words  “to  reside”,  he  said,  have  a clear 
and  definite  meaning.  They  mean  to  live  in  a place.  But  he 
agreed  that  a person  residing  in  Canada  does  not  cease  to  reside 
or  to  live  in  Canada  because  he  goes  abroad  occasionally  for 
business  or  pleasure.  An  unmarried  woman,  he  said,  having  no 
actual  residence  of  her  own  in  Canada  and  having  no  profes- 
sion or  occupation  to  which  she  is  devoting  her  life  in  Canada 
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may  be  said  to  be  residing  wherever  she  is  living  for  the  time 
being.  If  such  a person,  he  said,  left  Canada,  save  for  a limited 
period  for  a purely  temporary  purpose,  a Court  might  conclude 
that  she  had  ceased  to  reside  in  Canada.  He  did  not,  however, 
say  what  would  be  a “limited”  period  or  what  would  be  a 
“purely  temporary”  purpose.  He  added,  indeed,  that  whether 
or  not  the  appellant  had  at  any  time  ceased  to  reside  in  Canada 
would  be  a question  of  fact  which  would  have  to  be  determined 
in  view  of  all  the  circumstances.  Latchford  C.J.A.  said  that  he 
agreed  in  substance  with  Rowell  C.J.O.  But  he,  too,  refrained 
from  indicating  with  any  precision  what  were  the  obligations 
imposed  upon  the  appellant  by  the  condition  in  question.  He 
did  not  think  that  the  Court  could  at  present  be  properly  called 
upon  to  decide  how  long  or  what  was  the  period  for  which  Miss 
Sifton  might  absent  herself  from  Canada  without  infringing  the 
restriction  imposed  upon  her  as  to  residing  in  Canada.  If  that 
question  should  arise  at  any  time,  the  executors,  he  said,  must 
apply  their  judgment  to  it  whatever  the  consequences.  Fisher 
J.A.  (according  to  the  report  of  his  judgment  supplied  to  their 
Lordships)  said  that  what  the  word  “reside”  means  and  what 
the  testator  meant  it  to  mean  was  that  his  daughter  must  live 
in  Canada  and  make  Canada  her  permanent  place  of  abode. 
The  word  “permanent”,  however,  would  appear  to  be  a clerical 
error  in  the  report  for  “principal”.  For  he  agreed  with  the 
other  members  of  the  Court  that  absence  from  Canada  would 
be  permissible  for  definite  and  particular  purposes  and  for  de- 
finite periods  of  time.  But  he  too  refrained  from  indicating  with 
precision  either  the  purposes  or  the  periods  that  would  be  per- 
missible. It  is,  he  said,  always  a question  of  fact  for  the  exe- 
cutors to  determine  before  making  payments  of  income,  to  sat- 
isfy themselves  that  the  daughter  has  up  to  that  time  resided 
and  continued  to  reside  in  Canada.  Kingstone  J.  said  (p.  674) 
that  on  the  argument  he  was  of  opinion  that  the  words  “as 
long  as  she  shall  continue  to  reside  in  Canada”  were  so  indefinite 
and  uncertain  as  to  be  incapable  of  being  properly  and  satisfac- 
torily determined,  but  that  on  further  reflection  he  thought  the 
words  “to  reside  in  Canada”  must  be  held  to  mean  what  they 
say:  “to  live  in  a place”,  namely,  Canada.  But  he  added  that 
it  might  well  be  that  when  certain  events  (which  he  did  not 
specify)  happened  there  would  be  difficulty  in  saying  whether 
or  not  they  fell  within  the  proviso  in  the  will,  but  that  that 
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was  not  a matter  with  which  the  Court  was  then  concerned 
or  on  which  it  should  attempt  to  express  itself.  Henderson  J.A. 
dissented.  He  was  of  opinion  that  the  clause  in  question  was 
a condition  subsequent  and  was  void  for  uncertainty  on  the 
principle  enunciated  in  Clavering  v.  Ellison  {supra) . 

By  the  order  of  the  Court  of  Appeal  as  drawn  up,  the  judg- 
ment of  Middleton  J.A.  was  varied  and  as  varied  was  ordered 
to  be  as  follows : 

“1.  This  Court  doth  declare — 

“(1)  That  the  clause  or  condition,  The  payments  to  my  said 
daughter  shall  be  made  only  so  long  as  she  shall  continue  to 
reside  in  Canada’,  used  in  the  said  last  will  and  testament, 
is  not  void  for  uncertainty. 

“(2)  That  the  true  intent,  meaning  and  construction  of  the 
said  clause  or  condition  is  that  the  words  ‘to  reside  in  Canada’ 

. . . are  equivalent  to  ‘to  live  in  Canada’. 

“(3)  That  leaving  Canada  for  a limited  period  and  for  a 
purely  temporary  purpose  with  the  intention  of  returning  to 
Canada,  and  actually  returning  when  the  temporary  purpose  is 
accomplished,  would  not  be  a breach  of  the  condition. 

*‘(4)  That  the  absence  of  the  said  daughter  from  Canada, 
abroad,  between  October,  1934,  and  September,  1935,  pursuing 
her  studies  as  part  of  her  university  course,  does  not  work  a 
forfeiture  of  such  interest. 

“And  doth  order  and  adjudge  the  same  accordingly. 

“2.  And  this  Court  doth  further  order  and  adjudge  that 
the  questions  propounded  in  the  Notice  of  Motion  do  not  now 
admit  of  categorical  answers  but  the  parties  may  apply  to  this 
Court  from  time  to  time,  as  circumstances  arise,  for  the  advice, 
opinion  and  direction  of  the  Court  on  the  matters  in  question.” 

With  the  greatest  respect  to  the  majority  of  the  Court  of 
Appeal,  their  Lordships  are  unable  to  agree  with  their  decision. 
If  the  clause  in  question  be  in  truth  a condition  subsequent, — 
a point  with  which  their  Lordships  will  deal  later  on, — it  can 
be  of  no  validity  unless,  to  use  the  words  of  Lord  Cran worth, 
the  Court  and,  their  Lordships  venture  to  add,  the  parties  con- 
cerned can  see  from  the  beginning  precisely  and  distinctly  upon 
the  happening  of  what  events  it  is  that  the  payments  to  the 
appellant  are  to  cease.  In  their  Lordships’  opinion  it  is  impos- 
sible to  define  these  events  precisely  or  distinctly.  Henderson 
J.A.  said  that  a cogent  argument  for  this  conclusion  was  furn- 
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ished  by  the  statement  of  Middleton  J.A.  in  the  Court  below, 
that  it  was  impossible  for  the  Court  to  determine  with  any 
accuracy  what  future  conduct  would  fall  within  the  terms  of 
the  will.  Their  Lordships  agree.  But  they  also  venture  to  think 
that  equally  cogent  arguments  are  to  be  found  in  the  reasons 
of  the  majority  of  the  Court  of  Appeal  and  in  the  formal  judg- 
ment of  that  Court.  None  of  those  learned  Judges  defined  or 
attempted  to  define  precisely  or  distinctly  the  events  that  would 
constitute  a ceasing  on  the  part  of  the  appellant  to  reside  in 
Canada.  Had  they  attempted  to  do  so  they  must,  in  their  Lord- 
ships’  judgment,  have  failed  because  they  would  have  been 
attempting  the  impossible. 

Their  Lordships’  attention  was  called  during  the  arguments 
to  numerous  authorities  in  which  the  Court  has  been  called 
upon  to  consider  the  meaning  of  the  words  “reside”  and  “resi- 
dence” and  the  like.  But  these  authorities  give  their  Lordships 
no  assistance  in  construing  the  present  will.  The  meaning  of 
such  words  obviously  depends  upon  the  context  in  which  the 
words  are  used.  A condition,  for  instance,  attached  to  the  de- 
vise of  a house  that  the  devisee  should  reside  in  the  house  for 
at  least  six  weeks  in  a year  can  present  no  difficulty.  In  some 
contexts  the  word  “reside”  may  clearly  denote  what  is  some- 
times called  “being  in  residence”  at  a particular  house.  In 
other  contexts  it  may  mean  merely  maintaining  a house  in  a fit 
state  for  residence.  It  is  plain,  however,  that  in  the  present 
case  the  word  “reside”  means  something  different  from  either 
being  in  residence  or  merely  maintaining  a residence.  No  one 
can  suppose  that  the  testator  intended  either  that  his  daughter 
should  never  leave  Canada,  or  that  so  long  as  she  maintained 
a residence  in  Canada  she  might  spend  the  whole  of  her  time 
abroad.  He  must  have  intended  that,  though  Canada  was  to 
be  her  home  in  general,  yet  she  was  to  be  at  liberty  to  leave 
Canada  for  some  purposes  and  for  some  periods  of  time.  Un- 
fortunately he  omitted  to  define  either  the  purposes  or  the 
periods.  The  result  is  that  the  majority  of  the  Court  of  Appeal 
have  found  themselves  unable  to  give  any  more  precise  direction 
than  that  the  appellant  may  leave  Canada  for  a limited  period 
and  for  a purely  temporary  purpose,  without  being  able  to  de- 
fine either  the  word  “limited”  or  the  word  “temporary”.  It 
necessarily  followed  that  they,  in  common  with  Middleton  J.A. 
were  of  opinion  that  the  questions  propounded  in  the  trustees’ 
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notice  of  motion  do  not  at  present  admit  of  categorical  answers. 
Their  Lordships  are  of  the  same  opinion.  But  if  the  appel- 
lant’s interest  under  the  will  is  to  be  forfeited  upon  her  “ceas- 
ing to  reside  in  Canada”,  she  has  a right  to  have  those  questions 
categorically  answered;  and  inasmuch  as  they  cannot  be  so 
answered,  the  words,  if  constituting  a condition  subsequent, 
are  void  for  uncertainty. 

It  only  remains  to  consider  whether  the  words  in  question 
are  a condition  subsequent.  As  to  this  their  Lordships  feel  no 
doubt.  Henderson  J.A.  was  of  opinion  that  the  words  con- 
stituted a condition  subsequent  and  in  this  as  in  other  respects 
their  Lordships  agree  both  with  his  conclusions  and  the  reasons 
he  gave  for  them.  Where  it  is  doubtful  whether  a condition  be 
precedent  or  subsequent  the  Court  prima  facie  treats  it  as  being 
subsequent.  For  there  is  a presumption  in  favour  of  early  vest- 
ing. It  was  said  on  behalf  of  the  Official  Guardian  that  even 
without  the  condition  the  appellant  took  no  vested  interest  in 
the  income  of  the  testator’s  estate  accruing  between  his  death 
and  the  time  she  attains  the  age  of  40  years.  But,  however  this 
may  be,  the  appellant,  apart  from  the  condition,  would  plainly 
take  a vested  life  interest  in  the  estate  as  from  that  time.  The 
condition  must  therefore  be  treated  as  a condition  subsequent 
so  as  not  to  interfere  with  the  vesting  of  that  interest.  It  was 
further  contended  on  behalf  of  the  Official  Guardian  that  the 
words  in  question  merely  limit  the  duration  of  the  trust  for 
payment  and  are  not  in  the  nature  of  a condition  at  all.  But 
the  trusts  for  payment  to  the  appellant  are  quite  distinct  from 
the  words  with  which  their  Lordships  are  concerned  and  which 
are  in  a separate  clause.  These  words  do  not,  in  their  opinion, 
qualify  the  trusts  for  payment.  They  are  merely  designed  to 
abrogate  the  trusts  in  a certain  event.  In  substance,  no  doubt, 
there  is  not  much  difference  between  a trust  to  pay  until  the 
happening  of  a certain  event,  and  a trust  to  pay  that  is  abro- 
gated on  the  happening  of  that  event.  But  the  legal  effect  in 
the  two  cases  of  the  event  being  described  with  insufficient  cer- 
tainty are  widely  different.  In  the  first  case  the  trust  will  fail 
altogether.  In  the  second  case  the  trust  will  remain  and  it 
will  be  the  clause  of  abrogation  that  will  fail. 

For  these  reasons  their  Lordships  are  of  opinion  and  will 
humbly  advise  His  Majesty  that  this  appeal  should  be  allowed; 
that  the  judgment  of  Middleton  J.A.  as  varied  by  the  Court  of 
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Appeal  should  be  set  aside  except  in  so  far  as  it  deals  with  the 
costs  of  the  hearing  of  the  motion  and  of  the  appeal;  and  that 
a declaration  should  be  made  that  the  clause  in  the  will  of  the 
testator  directing  that  the  payments  to  the  appellant  should  be 
made  only  so  long  as  she  continues  to  reside  in  Canada  is  void 
for  uncertainty. 

The  costs  of  all  parties  represented  on  this  appeal,  those  of 
the  respondent  trustees  and  the  Official  Guardian  as  between 
solicitor  and  client,  should  be  paid  out  of  the  estate  of  the  tes- 
tator. 


Appeal  allowed. 
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[ROSE  C.J.H.C.] 

Crompton  v*  Williams* 

Re  Crompton:  Crompton  v*  Williams* 

Gifts — Undue  influence — Gift  inter  vivos  by  lady  to  her  solicitor — Onus 
of  proof — Righteousness  of  the  transaction — Independent  advice — 
Wills — Legacy  to  solicitor  in  will  of  deceased  lady — Undue  influence 
— Onus  of  proof — Fraud. 

In  these  proceedings  the  executors  of  the  estate  of  a deceased  lady 
sought  to  set  aside  gifts  inter  vivos  made  by  the  deceased  to  a soli- 
citor who  was  a junior  partner  in  a firm  which  had  performed  ser- 
vices for  her,  and  also  for  a declaration  that  the  solicitor  was  not 
entitled  to  take  the  benefit  of  a bequest  contained  in  the  last  will 
of  the  dcccoscd 

Held  by  Rose  C.J.H.C.  that  the  plaintiffs  were  entitled  to  the  relief 
claimed  for  the  following  reasons: 

1.  As  to  the  gifts  inter  vivos  made  by  the  deceased  to  the  solicitor 
donee,  the  onus  was  upon  the  solicitor  to  establish  that  the  trans- 
action was  righteous  and  was  fairly  conducted  as  between  strangers, 
and  that  the  donor  was  not  unduly  impressed  by  the  influence  of  the 
donee.  On  the  facts  the  defendant  failed  utterly  to  satisfy  the  onus 
cast  upon  him  by  the  relation  in  which  he  stood  to  the  deceased: 
Wannamaker  v.  Livingston  (1918),  43  O.L.R.  243. 

2.  As  to  the  bequest  contained  in  the  will,  following  Riach  v.  Ferris, 
[1934]  S.e.R.  725,  the  onus  was  on  the  plaintiffs  to  prove  that,  not- 
withstanding the  fact  that  the  deceased  fully  knew  and  appreciated 
what  she  was  doing  when  she  executed  the  will,  she  was  induced 
to  do  so  by  some  fraud  or  undue  influence  having  been  practised 
upon  her.  The  difficulty  in  the  present  case  was  not  so  much  in 
deciding  whether  the  plaintiffs  had  proved  the  facts  which  they  set 
out  to  prove,  as  in  deciding  whether  in  proving  what  they  had  proved 
they  had  made  out  a case;  and  the  difficulty  in  deciding  that  question 
arises  from  the  difficulty  in  finding  the  definition  of  “undue  influence”, 
which  was  really  applicable  to  the  unusual  facts  in  this  particular 
case. 

However,  the  essential  fact  was  that  the  bequest  to  the  solicitor  was 
not  a bounty  but  was  given  because  the  solicitor  had  persuaded  the 
deceased  that  she  had  come  under  some  obligation,  moral  rather 
than  legal,  to  secure  his  future.  Essentially  the  legacy  was  left  by 
way  of  compliance  with  a demand  by  the  solicitor  and  by  way  of 
fulfilment  of  a supposed  obligation.  There  was  a complete  domina- 
tion of  the  deceased’s  will  by  the  solicitor  and  there  was  pressure  so 
exerted  by  him  as  to  overpower  the  volition  without  convincing  the 
judgment.  Moreover,  the  question  is  not  one  solely  of  undue  in- 
fluence. The  question  is  whether  the  making  of  the  will  was  brought 
about  by  fraud;  and  the  fraud  of  the  solicitor  consisted  partly  in 
the  exercise  of  influence,  partly  in  making  representations  and  partly 
in  bringing  it  about  that  the  deceased  was  deprived  of  the  benefit 
of  advice  from  her  normal  legal  adviser,  who  was  the  senior  partner 
of  the  firm  of  which  the  solicitor  donee  was  a member.  Therefore 
the  bequest  in  the  will  to  the  solicitor  was  invalid. 

Proceedings  to  determine  the  validity  of  gifts  inter  vivos 
made  to  the  defendant  Williams  and  the  validity  of  a bequest 
to  the  defendant  contained  in  the  will  of  Ida  Henrietta  Crompton. 

The  action  was  tried  by  Rose  C.J.H.C.,  without  a jury,  at 
Toronto. 
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W.  N.  Tilley,  K.C.,  W.  J.  Beaton,  K.C.,  and  C,  F.  H.  Carson, 
K.C.,  for  the  plaintiffs. 

D.  L.  McCarthy,  K.C.,  and  J.  R.  Cartwright,  K.C.,  for  the 
defendant  Williams. 

J.  M.  Baird,  K.C.,  for  the  infant  defendants  in  the  secondly 
named  proceedings. 

August  19th,  1938.  Rose  C.J.H.C.: — This  is  the  trial  of  an 
action  brought  in  this  Court  and  of  a testamentary  proceeding 
instituted  in  the  Surrogate  Court  of  the  County  of  York  and 
removed  into  this  Court.  In  the  action,  Miss  Ida  Louise  Cromp- 
ton and  Mr.  Frederick  Charles  Blackburn  Crompton,  the  child- 
ren of  Mrs.  Ida  Henrietta  Crompton,  deceased,  and  administra- 
tors pendente  lite  of  her  estate,  seek  to  recover  from  the 
defendant,  Mr.  Reginald  Dunbar  Williams,  the  possession  of  15 
bearer  bonds,  each  of  the  par  value  of  $1,000.00,  with  interest 
coupons  attached,  which  Mr.  Williams  claims  as  a gift  made 
to  him  by  Mrs.  Crompton  in  her  lifetime.  In  the  proceeding 
removed  from  the  Surrogate  Court,  the  same  plaintiffs  in  their 
statement  of  claim  put  forward  for  admission  to  probate  a will 
made  by  Mrs.  Crompton  and  dated  March  24,  1933,  with  a codi- 
cil dated  June  9,  1933;  and  Mr.  Williams  by  his  counterclaim 
puts  forward  a will  dated  March  8,  1937.  In  their  reply,  the 
plaintiffs  submit  that  if  the  last-mentioned  will  is  admitted  to 
probate  there  ought  to  be  a declaration  that  Mr.  Williams  is  not 
entitled  to  take  any  benefits  under  it  or  to  act  as  an  executor. 
At  the  trial  they  took  the  position  that,  so  long  as  the  gifts  to 
Mr.  Williams  and  the  naming  of  him  as  an  executor  were  de- 
clared invalid,  they  had  no  objection  to  the  admission  of  that 
will  to  probate,  so  as  to  secure  to  the  infant  defendants  (children 
of  Mr.  F.  C.  B.  Crompton)  certain  benefits  conferred  upon  them 
by  it  but  not  by  the  will  of  March,  1933. 

Mrs.  Crompton  was  the  widow  of  the  late  Frederick  Cromp- 
ton who  died  on  July  25,  1927,  intestate,  and  leaving  property 
of  very  considerable  value  which  passed  to  her  and  the  two 
plaintiffs,  Mr.  Crompton’s  only  children,  in  equal  shares.  She 
was  some  69  years  of  age  at  the  time;  her  son  Fred  was  about 
36;  the  daughter  was  somewhat  older  than  the  son.  All  three 
had  travelled,  and  the  son  and  daughter,  and  presumably  Mrs. 
Crompton  herself,  had  been  well  educated;  but  only  the  son 
had  had  any  business  experience,  and  his  had  been  short  and 
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unfortunate.  He  had  been  an  undergraduate  at  Oxford  when 
the  War  broke  out.  He  served  in  the  Army  throughout  the  War, 
was  gassed,  and  thereafter  was  not  in  good  health.  After  the 
War  he  had  gone  into  business  for  a time,  but  the  business  had 
not  succeeded,  and  the  capital  put  into  it  had  been  lost. 

In  Mr.  Crompton’s  lifetime,  Mr.  Shirley  Denison,  K.C.,  had 
acted  for  him  in  many  matters,  and  for  Mrs.  Crompton  in 
matters  pertaining  to  her  father’s  estate — she  was  an  executrix 
and  a beneficiary  under  the  will.  After  Mr.  Crompton’s  death 
Mr.  Denison  was  consulted  by  Mrs.  Crompton  and  her  son  and 
daughter.  Under  his  supervision  letters  of  administration  were 
issued  to  the  three,  and  thereafter  Mr.  Denison  or  his  firm 
(under  his  direct  supervision,  except  in  matters  of  routine) 
acted  for  them  in  all  matters  in  which  legal  assistance  was 
required  and,  indeed,  in  many  matters  that  were  rather  outside 
the  scope  of  the  ordinary  business  of  solicitors.  Rents  were  col- 
lected, tenants  were  found,  income-tax  returns  were  prepared, 
and  assistance  was  given  to  Mrs.  Crompton  in  connection  with 
donations  made  to  relatives;  her  house  in  Toronto  was  looked 
after  when  she  was  away  in  the  summer;  her  letters  were  for- 
warded, and  so  on.  Mrs.  Crompton  and  her  son  and  daughter 
had  the  utmost  confidence  in  Mr.  Denison,  and  were  guided 
by  him  in  all  business  matters  in  which  guidance  was  needed, 
except  such  matters  as  the  changing  of  investments,  in  con- 
nection with  which  they  consulted  brokers  or  a trust  company. 
Mr.  Denison  drew  wills  for  Mrs.  Crompton  in  1926  and  in  1933, 
the  latter  will  being  required  because  her  son  had  married.  A 
codicil  of  the  same  year  was  added,  because  some  equalization 
as  between  the  son  and  daughter  was  made  requisite  by  reason 
of  a transfer  of  the  ownership  of  a house  in  Muskoka.  In  1929, 
Mrs.  Crompton  suffered  a stroke  which  left  her  partly  paralyzed 
on  one  side,  and  for  a time  affected  her  speech.  Thereafter  her 
daughter  was  with  her  constantly;  she  needed  care  and  had  to 
be  spared  as  far  as  possible  all  worry  about  business  matters, 
and  her  son  and  daughter  did  all  that  was  possible  to  relieve 
her  of  any  strain.  She  did  not,  after  the  stroke,  come  to  Mr. 
Denison’s  office.  He  communicated  with  her  by  letter  or  through 
her  daughter,  or,  if  a personal  interview  was  necessary,  attended 
her  at  her  house. 

The  defendant  Williams  is  a barrister  and  solicitor.  He  was 
admitted  to  practice  in  Nova  Scotia  in  1927  and  in  Ontario  in 
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1928.  Before  his  call  to  the  Bar  in  Ontario  he  had  studied  in 
the  office  of  Mr.  Denison’s  firm,  and  after  his  call,  he  remained 
with  the  firm  on  salary.  In  1929,  his  age  then  being  twenty- 
five,  an  arrangement  was  made  by  which  he  was  guaranteed  a 
definite  salary  and  was  given  a share  of  such  profits  as  there 
might  be  in  excess  of  a stated  sum,  and  his  name  appeared 
on  the  paper  of  the  firm,  which  was  called  Denison,  Foster  & 
Williams.  In  the  office  he  knew  something,  though  at  first  not 
very  much,  about  the  affairs  of  the  Crompton  family.  His  first 
direct  contact  with  any  member  of  the  family  was  in  the  summer 
of  1934  when  he  had  to  visit  them  at  their  Muskoka  house  in 
connection  with  some  matters  arising  out  of  the  accidental 
death  of  their  chauffeur.  The  next  was  in  1935  in  connection 
with  the  acquisition  of  a house  by  Mr.  Fred  Crompton;  the 
next  in  the  summer  of  1936  in  connection  with  the  purchase 
of  a house,  and  the  next  about  September,  1936,  in  connection 
with  a burglary  which  had  occurred  in  Mrs.  Crompton’s  Toronto 
house  during  her  absence.  But,  while  he  had  not  frequently 
met  any  members  of  the  family,  he  had  in  the  years  1934,  1935, 
and  1936  been  attending,  under  Mr.  Denison’s  direction,  to  a 
good  deal  of  their  business  and  had  been  writing  to  them  and 
probably  speaking  to  Miss  Crompton  on  the  telephone. 

In  December,  1936,  there  was  some  difficulty  about  income- 
tax  returns.  The  returns,  as  has  been  stated,  were  prepared 
in  Mr.  Denison’s  office  from  such  information  as  was  available. 
The  ladies  did  not  know  how  to  keep  and,  indeed,  did  not 
really  attempt  to  keep  accounts,  and  it  was  feared  that  they 
perhaps  were  paying,  by  way  of  income  tax,  more  than  was 
really  due.  Accordingly,  on  December  12,  1936,  there  was 
prepared  a letter  to  Miss  Crompton  by  a clerk,  who  had  charge 
of  that  particular  work  in  the  office,  and  Mr.  Denison  sup- 
plemented it  by  a letter  (exhibit  3)  in  which  he  said  that 
he  had  been  wondering  whether  it  would  not  be  possible  for 
the  Cromptons  to  arrange  to  keep  better  track  of  money  re- 
ceived, so  that  at  the  end  of  the  year  they  would  have  a 
clear  statement  of  the  amount;  and  he  suggested  that  it  would 
pay  them  to  get  some  young  auditor  who  would  not  charge 
very  much  to  help  them  to  keep  track  of  the  income  as  re- 
ceived from  time  to  time  so  as  to  make  sure  that  they  were 
not  charging  themselves  with  money  which  they  had  not  act- 
ually received.  He  said  that  he  did  not  wish  to  urge  the  matter 
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upon  them  too  strongly  but,  if  the  suggestion  commended  itself 
to  them,  he  would  make  some  inquiries  and  try  to  find  some 
reliable  young  auditor  who  could  help  them  in  this  way.  At 
this  time  Mr.  Williams  had  been  in  touch  with  Mrs.  and  Miss 
Crompton  in  connection  with  a sale  of  some  old  jewelry,  which 
will  be  referred  to  later,  and, when  Mr.  Denison’s  letter  was 
received  and  had  been  discussed  by  Miss  Crompton  and  her 
brother,  and  the  brother  had  said  that  he  did  not  care  to 
have  a stranger  looking  into  his  affairs,  and  had  suggested 
that  perhaps  Mr.  Williams  could  do  the  work.  Miss  Crompton 
telephoned  to  Mr.  Williams  and  asked  him  to  call.  When  he 
had  come  to  the  house  and  had  read  the  letter,  he  said  that 
what  was  suggested  was  a little  out  of  the  ordinary  but  that 
he  would  consider  it;  that  the  work  had  better  be  done  at  the 
house.  Then  on  December  17th,  he  was  invited  to  dinner. 
Meantime  he  had  communicated  his  willingness  to  attempt  the 
work  and  had  suggested  that  a stenographer’s  assistance  would 
be  necessary  and  that  he  would  arrange  for  the  attendance  of 
Miss  Clements,  Mr.  Denison’s  secretary,  who  had  prepared  the 
income-tax  returns.  He  said  that  the  stenographer  would  have 
to  be  paid.  Then  matters  not  really  arising  out  of  Mr.  Deni- 
son’s letter  were  discussed,  such  as  the  wages  being  paid  to  the 
household  staff  and  the  chauffeur,  and  Mr.  Williams  tendered 
some  advice  as  to  how  these  expenses  could  be  reduced.  Later 
he  said  that  he  had  decided  not  to  have  Miss  Clements  as 
stenographer  because  it  was  better,  as  Miss  Crompton  puts  it, 
that  in  the  office  they  should  not  know  all  about  the  Cromptons’ 
business,  and  it  was  arranged  that  after  New  Year’s  Day,  1937, 
he  would  begin  the  work.  At  that  time  nothing  was  said  about 
payment. 

In  the  Christmas  holidays  Mr.  Williams  advised  Miss  Cromp- 
ton that  this  would  be  a good  time  to  go  over  the  bonds,  which 
were  in  deposit  boxes;  and  he  also  made  a suggestion  about 
taking  Mrs.  and  Miss  Crompton  for  a drive  in  their  car.  He 
did  so  take  them.  Between  Christmas  and  New  Year’s  Day  he 
and  Miss  Crompton  went  to  the  trust  company’s  deposit  vaults. 
There  were  four  boxes,  two  of  Mrs.  Crompton’s  (to  which  she 
and  her  son  and  daughter  had  access)  and  two  of  Miss  Cromp- 
ton’s (to  which  her  mother  and  brother  also  had  access) . There 
were  two  of  these  visits  and  a list  was  made  of  Miss  Crompton’s 
bonds,  which  Mr.  Williams  said  would  be  enough  to  go  on  with. 
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Mr.  Fred  Crompton  was  at  this  time  in  hospital  where  he 
underwent  an  operation  for  appendicitis.  He  was  in  the  hos- 
pital from  December  19,  1936,  to  January  23,  1937. 

On  January  4th,  a Monday,  the  work  in  the  library  of  the 
Crompton  house  was  begun.  A typewriter  had  been  rented 
(the  Cromptons  paying  the  rent,)  and  a typist  was  in  attendance 
for  some  three  hours.  When  Mr.  Williams  was  going  away 
Miss  Crompton  asked  what  he  ought  to  be  paid.  He  said  that 
he  would  leave  it  to  them.  I am  accepting  Miss  Crompton’s 
statement  rather  than  his:  his  statement  is  that  he  had  said 
that  he  did  not  expect  any  pay  but  preferred  to  do  this  work 
as  a friend.  Miss  Crompton  then  gave  him  $20.00  in  cash  in 
an  envelope,  in  addition  to  money  for  the  stenographer,  and  he 
told  her,  as  she  says,  and  as  I believe,  to  be  sure  not  to  tell 
anyone  that  he  was  receiving  the  money.  She  says  that  she 
did  not  tell  her  brother  in  the  hospital  how  much  was  being 
paid,  and  that  although  some  question  was  asked,  it  was  evaded. 

During  the  week  following  this  first  bit  of  work  done  in  the 
house  Mr.  Williams  telephoned,  as  Miss  Crompton  says,  to  say 
that  he  thought  that  the  $20.00  was  insufficient;  that  he  was 
spending  his  lunch  hour  in  getting  information  together,  and 
that  he  was  doing  other  things.  Accordingly,  on  the  next  visit 
he  was  paid  $25.00,  and  the  week  after  that  $50.00  for  two 
nights’  work.  Thereafter  the  sum  was  $35.00  per  night.  Miss 
Crompton  says  that  she  asked  whether  he  was  to  be  paid  each 
night  or  weekly,  and  that  he  said  he  preferred  to  be  paid  each 
night.  She  says  that  he  was  continually  telling  about  the 
amount  of  work  that  was  being  done  in  the  intervals  between 
the  visits.  These  visits  to  the  house  continued  throughout 
January,  February  and  March.  On  each  of  them,  after  the 
increased  scale  had  been  adopted,  a payment  of  $35.00  was 
made,  even  on  an  occasion  when  no  work,  or  practically  no 
work,  was  done,  but  the  whole  time  was  spent  in  connection 
with  the  gift  of  the  bonds,  which  is  the  matter  in  question 
in  the  action. 

The  work  was  the  preparation  of  a very  elaborate  card  index, 
not  at  all  the  kind  of  thing  that  Mr.  Denison  had  suggested, 
nor  the  kind  of  thing  which  Mrs.  and  Miss  Crompton  would 
have  been  able  to  keep  in  order  after  once  it  had  been  com- 
pleted. While  entries  to  be  made  on  the  cards  were  dictated 
in  the  house,  they  were  dictated,  not  from  any  information 
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available  in  the  house,  but  from  memoranda  which  Mr.  Williams 
had  made  in  the  office  of  his  firm  or  from  the  list  of  bonds  pre- 
pared in  the  trust  company’s  vaults.  It  may  be  noted  here  that 
Mr.  Williams,  at  this  time,  was  drawing  from  the  firm  about 
$125.00  a month,  and  that  the  Cromptons  were  paying  him  (at 
the  rate  of  $35.00  a night)  approximately  $280.00  a month. 

Reference  has  been  made  to  sales  of  jewelry  which  were 
made  just  before  Mr.  Denison  wrote  his  letter  of  December  12, 
1936.  What  had  happened  was  this:  the  revenue  from  one  of 
the  business  properties  belonging  to  the  Cromptons  had  been 
insufficient  to  pay  the  taxes.  Mr.  Fred  Crompton,  whose  ex- 
penses for  one  reason  or  another  had  been  heavy,  had  not 
been  paying  his  share,  and  his  mother  and  sister  had  been 
carrying  him,  the  understanding  being  that  he  would  pay  when 
he  was  able  to  do  so.  From  this,  and,  perhaps,  other  causes, 
it  resulted  that  Mrs.  Crompton  and  Miss  Crompton  had  each 
become  indebted  to  a bank.  Having  regard  to  the  amount  of 
their  liquid  assets  and  to  their  income,  the  indebtedness  was 
not  at  all  serious,  but  they  desired  to  reduce  it.  They  had  a 
considerable  quantity  of  old  jewelry  for  which,  living  as  quietly 
as  they  did,  they  had  no  use,  even  if  it  would  have  been  wear- 
able without  remodelling,  and  they  desired  to  make  a sale  of  it. 
Mr.  Denison  was  consulted  and  made  arrangements  for  the 
submission  of  the  jewelry  to  an  expert  for  the  purpose  of  ob- 
taining an  opinion  as  to  value,  and  he  sent  Mr.  Williams  with 
Miss  Crompton  to  see  the  expert.  It  was  decided  that  there 
was  no  market  in  Toronto,  but  Mr.  Williams  suggested  to  the 
ladies  that  perhaps  he  could  make  a sale  in  Montreal,  where 
he  said  he  had  connections.  Mr.  Denison  was  again  consulted 
and  was  not  much  impressed  with  the  desirability  of  making 
the  attempt  in  Montreal,  but  finally  consented,  and  Mr.  Williams 
went  there  with  part  of  the  jewelry.  Before  going  he  asked 
the  Cromptons  for  expense  money.  He  told  them  that  the 
journey  would  be  expensive  as  he  would  have  to  do  some  enter- 
taining and  would  have  to  put  up  at  an  expensive  hotel.  They 
gave  him  for  expenses  $250.00,  for  which  later,  when  his  firm’s 
bill  was  rendered,  he  accounted,  although  he  had  not,  in  the 
first  instance,  shown  in  the  firm’s  books  the  receipt  of  the 
money.  He  effected  a sale  which  netted  something  between 
$4,000.00  and  $5,000.00.  On  his  return  he  telephoned  that 
cheques  would  be  ready  at  the  office,  and  the  three  Cromptons 
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went  down  (Mr.  Fred  Crompton  owned  some  of  the  jewelry), 
Mrs.  Crompton  and  her  son  remaining  in  the  car  and  Miss 
Crompton  going  up  to  the  office.  Mr.  Williams  came  down  to 
the  car,  where  the  cheques  were  delivered.  Miss  Crompton  says 
that  Mr.  Williams  had  told  her  mother  and  her  that  the  work 
was  his  but  the  fees  would  be  his  firm’s  and  that  he  would  get 
only  a very  small  portion.  Whether  or  not  he  did  make  such 
a statement,  Mrs.  and  Miss  Crompton  were  grateful  for  the 
services  and  gave  him  $300.00,  Miss  Crompton  taking  the 
money  to  him  enclosed  in  a note  written  by  Mrs.  Crompton 
dated  December  1,  1936,  (exhibit  5)  which  read,  “The  enclosed 
is  a token  of  our  deep  appreciation  for  your  kindness  and  help”. 
He  demurred  at  first,  saying  that  he  did  not  know  whether 
he  ought  to  turn  that  money  in  to  the  firm,  to  which  Miss 
Crompton  said  that  she  and  her  mother  only  desired  to  do 
what  was  right.  He  said  something  about  having  bought,  or 
being  about  to  buy,  a car,  and  Miss  Crompton  suggested  that 
the  money  might  be  applied  on  the  purchase  price.  It  was 
kept,  and  no  disclosure  of  the  fact  was  made  to  the  firm. 

Shortly  after  this  first  visit  to  Montreal,  a suggestion  was 
made,  by  Mr.  Williams  as  Miss  Crompton  contends,  and  as  I 
believe,  that  the  balance  of  the  jewelry  could  be  disposed  of 
in  Montreal.  Then  some  valuation  was  made  in  Toronto  and 
it  was  arranged  that  Mr.  Williams  should  return  to  Montreal. 
On  this  occasion  also  he  was  given  his  expense  money.  He 
said  that  he  did  not  need  as  much  as  had  been  supplied  on  the 
first  occasion,  and  the  amount  handed  him  was  $200.00.  From 
Montreal,  he  telephoned  for  instructions  as  to  whether  he  should 
accept  an  offer  of  $8,000.00.  He  was  told  to  accept  it  if  he 
could  not  get  more.  On  his  return  he  reported  that  he  had 
not  been  able  to  get  more  than  the  $8,000.00  but  that  the 
purchasers  had  given  him  a watch,  which  he  said  the  Cromptons 
ought  to  have.  The  fact  is  that  the  purchasers  had  said  that 
they  would  not  pay  more  than  $8,000.00  cash,  but  they  would 
add  articles  out  of  their  stock  to  the  value  of  $250.00,  and  Mr. 
Williams  had  selected  a man’s  wrist  watch.  He  says  that  he 
selected  the  watch  because  amongst  the  articles  stolen  from 
the  house  were  two  wrist  watches  which  he  understood  were 
to  be  given  to  Mr.  Fred  Crompton,  and  that  he  thought  that 
Mrs.  Crompton  would  like  to  hand  over  this  watch  to  Fred. 
Whether  or  not  this  was  his  reason  for  selecting  the  watch,  I 
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do  not  think  that  he  put  it  to  Mrs.  and  Miss  Crompton  that 
the  watch  was  part  of  the  purchase  price:  I think  he  put  it  to 
them  that  it  was  something  given  to  him  by  the  purchasers 
in  appreciation  of  his  having  brought  the  jewelry  to  them. 
He  did,  however,  offer  them  the  watch  and  they  said  that 
they  would  not  think  of  taking  it,  and  he  retained  it.  On 
this  occasion,  when  the  accounting  was  complete  and  the  cheques 
had  been  handed  over  and  the  bank  had  been  paid,  there  was 
another  present  to  Mr.  Williams,  this  time  $300.00,  again  accom- 
panied by  a note  from  Mrs.  Crompton  dated  December  7,  1936, 
(exhibit  7)  saying,  “With  our  deep  appreciation  of  your  kind- 
ness we  enclose  a little  remembrance  which  we  trust  you  will 
accept  from  us  both”.  He  says  that  on  this  occasion  there 
was  a repetition  of  the  discussion  as  to  whether  he  ought  to 
retain  the  money  or  ought  to  account  for  it  to  his  firm.  Miss 
Crompton  does  not  remember  such  a discussion.  The  fact  is 
that  he  did  not  account  or  let  the  firm  know  anything  about 
the  gift. 

It  was  during  the  period,  December,  1936,  to  March,  1937, 
when  the  defendant  was  frequently  in  Mrs.  Crompton’s  house 
in  the  evenings  that  the  events  happened  which  have  given  rise 
to  this  litigation.  Concerning  the  sequence  of  those  events  there 
is  contradictory  evidence,  but  I think  that  what  came  up  first 
was  an  arrangement  as  to  future  services.  As  has  been  stated, 
Mr.  Williams  announced  before  December  17  that  he  would 
undertake  the  work  on  the  accounts.  On  that  evening  he  had 
dinner  with  Mrs.  and  Miss  Crompton,  and  after  dinner  there 
was  a discussion  as  to  what  had  to  be  done  and  as  to  the 
procedure.  In  the  course  of  that  discussion,  Mr.  Williams  ob- 
tained particulars  as  to  wages  paid  and  as  to  other  household 
expenses,  and  volunteered  the  opinion  that  the  ladies  were 
not  getting  value  for  the  money  that  they  were  spending. 
On  this  and  on  later  occasions  there  was  also  conversation, 
such  as  would  be  natural,  about  Mr.  Williams’s  family,  his  con- 
nections in  Nova  Scotia,  and  similar  matters,  the  fact  that  he 
was  an  “orphan”  (his  parents  having  been  dead  for  many  years) 
being  mentioned.  This  kind  of  conversation  seems  to  have 
interested  Mrs.  Crompton,  and  gradually  she  seems  to  have 
developed  a liking  for,  and  a friendly  interest  in,  the  defendant. 
In  connection  with  the  discussion  of  expenses,  Mr.  Williams 
learned  that  Mrs.  Crompton  and  Miss  Crompton  were  making 
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an  allowance  to  Mr.  Fred  Crompton,  each  paying  him  $70.00 
a week;  and  the  fact  that  Fred  had  not  been  paying  his  share 
of  the  taxes  on  the  unproductive  property  owned  by  the  three 
also  came  to  light;  and  there  was,  by  Mr.  Williams,  but  not, 
I think,  by  the  ladies,  some  criticism  of  Mr.  Fred  Crompton’s 
conduct,  or  some  suggestion  that  there  was  no  reason  why 
Miss  Crompton  should  be  using  part  of  her  income  in  this 
manner.  He  asked  for  and  obtained — I am  not  clear  as  to 
how  early  this  was — Cleave  to  find  servants  who,  at  lower  wages, 
might  take  the  place  of  some  at  the  time  in  Mrs.  Crompton’s 
employ;  and  he  seems  to  have  been  allowed  to  take  to  himself 
considerable  authority  over  the  new  servants  when  they  had 
been  engaged.  Mrs.  Carpenter’s  evidence  as  to  this  is  illum- 
inating, as  is  also  some  evidence  of  Miss  Crompton’s  about  an 
occasion  on  which,  while  she  was  in  his  office,  a servant  tele- 
phoned and  Mr.  Williams  asked  her  (Miss  Crompton)  to  leave 
the  room  while  he  talked  to  the  servant.  Of  course,  all  this 
sort  of  thing  was  quite  outside  the  accountancy  which  Mr. 
Denison  had  proposed.  The  scope  of  the  work,  however,  seems 
by  mutual  consent  to  have  been  extended  to  what  Miss  Cromp- 
ton calls  a balancing  of  the  budget;  and  the  impression  left 
upon  my  mind  by  the  evidence  is  that  Mr.  Williams  desired  to 
extend — I hope  I am  not  doing  him  an  injustice — and  gradually 
was  allowed  to  extend  the  sphere  of  his  activities.  I do  not 
know  quite  how  far  matters  had  gone  in  this  direction — perhaps 
they  had  not  gone  very  far — when  one  evening  he  produced 
and  read  a paper  containing  the  proposed  terms  of  an  agreement 
under  which  he  should,  as  Miss  Crompton  puts  it,  look  after 
all  the  ladies’  affairs,  including  the  home.  He  says  that  the 
talk  about  this  kind  of  agreement  was  later,  and  that  the  pro- 
posal came  from  the  Cromptons.  I think  it  came  from  him. 
That  something  of  the  sort  was  under  discussion  early  in 
February  seems  to  be  made  fairly  plain  by  Mr.  Macdonald’s 
evidence.  The  paper  first  produced  was  taken  away  by  Mr. 
Williams,  and  Mrs.  and  Miss  Crompton  did  not  at  the  time 
give  further  thought  to  the  proposal.  Later,  perhaps  two  weeks 
later,  the  defendant,  as  Miss  Crompton  says,  asked  her  whether 
she  had  made  a will.  He  said,  as  she  swears,  that  he  knew 
that  Mrs.  Crompton  had  made  one  which  was  in  his  firm’s 
vault  but  that  he  had  not  been  able  to  see  it.  In  fact,  what 
was  in  the  office  was  a copy,  the  original  being  in  a trust  com- 
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pany’s  vault.  Miss  Crompton  said  that  she  had  thought  of 
making,  but  had  not  actually  made,  a will,  and  that  her  moth- 
er’s will  was  “half-and-half”.  (Perhaps  Mrs.  Crompton’s  will 
had  been  mentioned  incidentally  much  earlier  than  this,  she 
saying  that  she  thought  of  changing  it  so  as  to  make  provision 
for  her  grandchildren,  and  Mr.  Williams  suggesting  that  she 
see  Mr.  Denison.  But  if  this  had  occurred  the  matter  had 
dropped  there).  Soon  after  Miss  Crompton  had  been  asked 
about  her  will  she  was  in  Mr.  Williams’s  office  and  he  again 
brought  up  the  question.  She  said  that  she  did  not  care  for 
trust  companies  as  executors,  and  that  she  could  think  of  no 
one  better  to  act  than  himself.  He,  she  says,  gave  a hint  that 
he  would  have  to  be  remembered,  that  his  future  would  have 
to  be  made  secure;  but  he  gave  no  special  reason.  In  the  be- 
ginning of  her  evidence  about  this  she  hesitated,  apparently 
seeking  the  precise  word  to  convey  her  meaning;  and  her 
manner  made  me  believe  that  she  was  endeavouring  to  give 
a truthful  and  accurate  account  of  a conversation  which  really 
had  taken  place;  and  after  much  reflection  I still  think  that 
the  proposal,  which  was  fruitful,  that  her  will  and  her  mother’s 
should  contain  provisions  in  favour  of  the  defendant  came  from 
him.  Her  response  on  this  first  occasion  was,  she  says,  that 
she  knew  he  would  be  paid  what  was  right  for  this  work. 

The  next  step — I am  taking  Miss  Crompton’s  account  of  the 
sequence  of  events — was  a suggestion  by  the  defendant  one 
evening  that  Mrs.  Crompton’s  will  should  be  brought  from  the 
trust  company’s  vault  for  consideration;  the  fetching  of  it;  the 
reading  of  it  by  the  defendant;  and  his  remark,  “You  don’t 
want  it  like  this”. 

The  next  step  was  the  bringing  by  Mr.  Williams  of  another 
draft  agreement  for  services.  In  it  there  were  blanks  for  the 
amount  of  the  annual  salary.  It  provided,  as  Miss  Crompton 
recalls  it,  for  the  defendant’s  attending  to  all  Mrs.  and  Miss 
Crompton’s  affairs,  not  only  the  management  of  their  real 
estate,  but  also  the  handling  of  their  bonds,  etc.  Apparently 
there  was  no  great  discussion  of  these  provisions. 

Soon  after  this  the  question  of  the  wills  was  mentioned 
again.  Mr.  Williams  had  intimated  that  it  was  doubtful  whe- 
ther he  could  remain  in  Mr.  Denison’s  office  and  devote  to  the 
Cromptons’  affairs  as  much  of  his  time  as  the  doing  of  such 
work  as  had  been  under  discussion  would  require.  Miss  Cromp- 
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ton  says  that  she  and  her  mother  did  not  really  understand 
the  drift  of  this  conversation.  They  were  quite  satisfied,  she 
says,  with  the  manner  in  which  their  affairs  had  been  handled 
in  Mr.  Denison’s  office  and  had  no  desire  to  make  a change. 
Nevertheless,  they  seem  to  have  been  ready  to  discuss  some 
arrangement  by  which  Mr.  Williams,  while  remaining  with  the 
firm,  should  devote  a good  deal  of  time  to  affairs  of  theirs 
which  they  had  been  attempting  to  handle  for  themselves. 
She  says  that  she  told  him  to  discuss  the  matter  with  Mr. 
Denison;  that  he  said  that  he  would  think  it  over;  and  that 
about  a week  later  he  telephoned  to  say  that  he  had  made  his 
decision;  that  then  he  came  in  the  evening  and  said  that  he 
had  decided  to  stay  with  them  (the  Cromptons)  and  (putting 
his  hand  on  Mrs.  Crompton’s)  that  he  “dedicated  his  life  to 
their  interest”.  She  says  that  on  another  evening  soon  after- 
wards Mr.  Williams  (who,  as  has  been  mentioned,  had  said 
something  about  the  necessity  of  his  future  being  made  secure 
if  he  severed  his  connection  with  the  firm)  brought  a paper 
on  which  he  had  written  twice,  once  on  each  side  of  the  paper, 
“60,000”,  and  that  he  said  “that  is  my  price”,  making  it  plain 
that  what  he  meant  was  that  each  of  them  was  to  leave  him 
$60,000.00  by  will.  She  says  that  she  and  her  mother  said 
nothing.  In  answer  on  cross-examination  to  the  direct  ques- 
tion, “Did  you  accept?”  she  said,  “What  could  we  do?”  This 
answer  of  hers  was  accompanied  by  a gesture  expressive  of  a 
state  of  utter  helplessness.  To  me,  watching  her  closely,  the 
gesture  appeared  to  be  an  unconscious  one  and  much  more 
indicative  of  her  state  of  mind — and  I think  it  can  be  assumed 
that  her  mother’s  state  of  mind  was  the  same — than  any  words 
could  have  been.  As  I heard  her  and  watched  her  at  this  stage 
of  her  long  cross-examination,  I gathered  the  impression  that, 
however  the  state  of  mind  had  been  produced,  the  fact  was  that 
in  some  way  or  other  the  two  women  had  been  brought  to  think 
that  they  were  bound  to  do  what  Mr.  Williams  said  they  must  do. 

To  continue  the  narrative:  Miss  Crompton  says  that  Mr. 

Williams  proceeded  to  say  to  Mrs.  Crompton  “I  will  write  out 
yours  first”  and  that  he  then  began  to  write  what  she  calls 
Mrs.  Crompton’s  will,  but  what  obviously  was  a memorandum  of 
instructions  for  a will;  that  Mrs.  Crompton  said  to  her,  “What 
do  you  think  Tottie?”;  that  she  did  not  answer;  that  Mr.  Wil- 
liams continued  to  write  until  he  came  to  the  words  “To  my 
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son  Frederick  . . . my  whole  interest  in  Number  112  Adelaide 
Street  W.”,  when  he  said,  “That  will  do  for  him”;  that  she 
(Miss  Crompton)  said,  ‘T  do  not  think  Freddie  will  be  satisfied 
with  that”;  that  Mr.  Williams  said  to  Mrs.  Crompton,  “Tut,  tut. 
Don’t  pay  any  attention  to  your  daughter  Mrs.  Crompton;  she 
is  too  generous”,  and  to  Miss  Crompton,  “It  is  between  your 
mother  and  her  solicitor”.  She  says  that  what  Mr.  William.s 
had  written  was  taken  by  him  into  the  library  and  copied  in 
typewriting,  and  that  the  typescript  was  brought  back,  placed 
before  Mrs.  Crompton  on  the  table,  and  by  direction  of  Mr. 
Williams  was  copied  by  Mrs.  Crompton.  The  instructions  (ex- 
hibit 32)  for  Mrs.  Crompton’s  will,  which  afterwards  were  by 
Mrs,  Crompton  handed  to  Mr.  Shaver,  who  drew  her  will  in 
circumstances  which  will  be  stated,  are  in  her  handwriting 
and  correspond  very  closely  with  the  description  of  them  given 
by  Miss  Crompton  in  the  witness-box,  although  she  had  not  seen 
the  paper  after  her  mother’s  death  until  it  was  produced  in 
Court.  She  may  be  in  error  as  to  the  typewriting.  The  steno- 
grapher has  no  recollection  of  having  typed  any  paper  corres- 
ponding to  the  instructions.  But  whether  or  not  there  is  some 
confusion  about  the  typewriting,  I think  that  something  was 
written  out  for  Mrs.  Crompton  to  copy. 

After  Mrs.  Crompton  had  begun  to  copy  the  instructions 
for  her  will,  Mr.  Williams,  according  to  Miss  Crompton,  came 
and  sat  beside  her  and  said  that  he  would  now  write  her  will; 
that  he  did  write  it  out — again  she  calls  it  the  will,  meaning, 
obviously,  instructions  for  a will — , the  only  instructions  that 
she  gave  him  being  instructions  for  bequests  to  her  brother 
and  his  children  and  to  an  aunt  and  a cousin;  that  what  Mr. 
Williams  wrote  was  again  taken  away,  and  typed,  and  brought 
back  to  Miss  Crompton  with  spaces  left  for  Williams’s  name  and 
the  $60,000.00.  She  says  that  Mrs.  Crompton  completed  her 
work  before  going  to  bed,  and  that  she,  after  taking  her  mother 
upstairs,  copied  out  the  instructions  for  her  will,  and  she  pro- 
duced what  she  had  written  (exhibit  10).  She  says  that  she 
put  in  some  words  without  which  the  instructions  seemed  to  be 
“cold”,  and  that  pursuant  to  the  defendant’s  instructions  she 
locked  up  for  the  night  both  the  typewritten  drafts  and  the  two 
sets  of  manuscript  instructions.  In  the  paper  as  first  written 
by  Miss  Crompton  are  the  figures  “60,000”  which  afterwards, 
in  circumstances  which  will  be  mentioned,  were  changed  to 
“50,000”. 
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Miss  Crompton  says  that  before  Mr.  Williams  left  the  house 
after  the  instructions  for  the  wills  had  been  prepared,  he  said 
that  Mr.  Denison  could  not  draw  such  wills  and  that  some  other 
solicitor  would  have  to  do  so;  and  that  he  suggested  Mr.  Gordon 
Shaver,  K.C.,  and  said  that  he  would  make  an  appointment,  his 
words  being,  as  I took  them  down  “I  will  telephone  you  in  the 
morning;  I will  fix  it  up  for  you”.  It  may  be  noted  at  this 
point  that  there  is  contradictory  evidence  as  to  whether  Mr. 
Williams  suggested  Mr.  Shaver  or  whether  at  this  time  he  gave 
to  Mrs.  Crompton  a memorandum  (exhibit  15),  of  the  names 
of  several  solicitors  (Mr.  Shaver’s  being  the  first  name)  with 
their  addresses  and  telephone  numbers,  so  that  the  ladies  could 
make  their  selections.  This  is  of  importance,  not  because  there 
is  room  for  any  suggestion  that  Mr.  Shaver  took  instructions 
from  Mr.  Williams  or  acted  in  any  way  in  concert  with  him, 
but  as  bearing  upon  the  question  as  to  the  credibility  of  the 
respective  witnesses.  My  conclusion,  having  regard  to  the  evi- 
dence of  Mrs.  Carpenter  and  to  some  other  evidence,  is  that 
the  list  was  not  prepared  at  this  time  but  at  a later  time,  and 
for  an  entirely  different  purpose. 

Miss  Crompton  says  that  on  the  following  morning  Mr.  Wil- 
liams telephoned  to  say  that  he  had  arranged  matters  and  that 
she  ought  to  make  an  appointment  with  Mr.  Shaver,  which  she 
proceeded  to  do.  Mr.  Williams  had  spoken  to  Mr.  Shaver  (who 
was  not  well  acquainted  with  him  but  knew  of  him  as  a partner 
of  Mr.  Denison’s)  and  had  said  that  the  ladies  were  going  to 
make  wills  in  which  he  (the  defendant)  expected  there  would 
be  ^ifts  for  him,  which  wills  could  not  well  be  drawn  by  his 
partner;  that  he  had  given  them  names  of  solicitors,  and  thought 
that  Mr.  Shaver  might  be  consulted.  Mr.  Shaver  thanked  him 
and  said  that  he  would  nof  discuss  the  matter  with  him.  Mr. 
Shaver  thinks  that  this  was  on  February  17th. 

The  offices  of  Messrs.  Denison  & Co.  and  of  Messrs.  Shaver 
& Paulin  are  in  the  same  building.  On  her  way  to  see  Mr. 
Shaver,  Miss  Crompton  went  in  to  speak  to  Mr.  Williams.  She 
says  that  she  had  come  to  think  that  $60,000.00  was  too  large 
a legacy;  that  she  asked  him  whether  $50,000.00  “would  be 
all  right”  and  that  he  said  “Yes”.  The  fact  that  in  the  instruc- 
tions as  first  written  the  amount  is  $60,000.00  and  that  there 
was  a change  to  $50,000.00  has  been  mentioned.  When  she 
met  Mr.  Shaver  she  did  not  hand  over  the  paper  to  him,  although 
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he  asked  her  to  do  so,  but  proceeded  to  give  him  instructions 
to  the  same  effect,  which  he  took  down  in  writing.  She  told 
him,  she  says,  that  Mr.  Williams  had  sent  her,  or  as  he  puts  it, 
that  Mr.  Williams  had  given  his  name.  Mr.  Shaver  did  not 
on  this  occasion  go  into  the  reasons  for  the  gift  to  the  defendant. 
He  made  inquiries  about  her  property,  learning  that  there  were 
bonds  and  interests  in  lands  and  in  a car,  but  he  did  remark 
that  the  legacy  was  a very  large  one.  Miss  Crompton  returned 
to  Mr.  Shaver  on  the  next  day,  which  he  thinks  was  February 
24th;  and  on  this  occasion  he  told  her  that,  as  the  defendant 
had  done  legal  work  for  her,  the  bequest  to  him  would  only  be 
supported  if  there  were  no  promises  or  threats  or  undue  in- 
fluence. He  also  discussed  the  other  parts  of  the  proposed  will 
and  learned  something  about  the  probable  value  of  her  estate 
so  that  he  could  make  a rough  estimate  of  the  probable  amount 
of  the  duties  that  would  be  payable.  She  told  him  that  the 
gift  to  Mr.  Williams  was  made  because  (according  to  Mr.  Shav- 
er’s memorandum)  he  had  helped  her  mother  and  herself  in 
very  many  ways  and  she — or  they — ^felt  indebted  to  him;  that 
the  things  done  by  Williams  had  been  outside  the  scope  of  the 
usual  solicitor’s  work;  that  she  had  known  Williams  for  ten 
years  (which  was  not  true,  and  which  was  stated,  as  she  says, 
and  as  I believe,  upon  Williams’s  instructions) ; that  she  was 
making  the  gift  voluntarily;  that  there  was  neither  undue  in- 
fluence, nor  threats,  nor  promises;  and  she  answered  in  the 
affirmative  the  question,  “Are  you  sure  you  are  making  it  of 
your  own  free  will  and  accord?”  Mr.  Shaver  did  not  inquire 
as  to  the  length  of  the  services.  He  did  inquire  as  to  the  kind, 
and  Miss  Crompton  said  that  there  was  much  of  it  in  looking 
after  the  properties  and  affairs  generally  and  “a  lot  of  it  at 
night”.  He  did  not  ask  whether  the  services  had  been  paid  for. 

Mr.  Shaver  first  saw  Mrs.  Crompton  on  February  25th  at 
her  house  where  he  had  gone  at  Miss  Crompton’s  request  to 
take  instructions  for  Mrs.  Crompton’s  will.  He  suggested  that 
Miss  Crompton  leave  the  room  during  his  interview  with  her 
mother,  but  Mrs.  Crompton  said  that  there  was  no  need  for 
this  as  she  (Miss  Crompton)  knew  all  about  it.  Mrs.  Crompton 
then  handed  to  Mr.  Shaver  the  two  sheets  of  paper  (exhibit  32) 
which  he  went  over  with  her,  making  certain  alterations  and 
notations  in  pencil.  He  told  her  that  the  gift  to  the  defendant 
would  be  set  aside  if  it  was  the  result  of  threats,  promises,  or 
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undue  influence,  and  she  said  that  it  was  not  the  result  of  any 
of  these.  He  obtained  permission  to  consult  her  medical  ad- 
viser as  to  her  state  of  health  and  fitness  to  make  a will,  and 
he  promised  to  draft  a will  and  bring  it  to  her. 

On  March  1st,  Mr.  Shaver  and  his  partner  Mr.  Paulin  came 
to  Mrs.  Crompton’s  house  with  Miss  Crompton’s  will  ready  for 
execution,  and  it  was  executed.  He  went  over  with  Mrs.  Cromp- 
ton the  draft  of  her  own  will.  It  was  on  this  occasion  that  the 
amount  of  the  gift  to  the  defendant  was  reduced  from  $60,000.00 
to  $55,000.00.  On  the  morning  of  March  3rd,  Miss  Crompton 
telephoned  that  this  legacy  was  to  be  still  further  reduced  from 
$55,000.00  to  $40,000.00.  Mr.  Shaver  asked  for  instructions  in 
writing  which  were  brought  to  him  (exhibit  35).  What  had 
happened,  I believe,  although  Mr.  Shaver  apparently  did  not 
know  it,  was  that  Mrs.  Crompton  had  decided  to  reduce  the 
legacy  to  $40,000.00  and,  “if  she  must”,  make  up  the  amount 
by  an  immediate  gift  of  $15,000.00;  and  that  Miss  Crompton 
had  communicated  this  fact  to  Mr.  Williams  who  had  demurred, 
saying  that  Mr.  Shaver  did  not  like  changes  to  be  made  in  in- 
structions, but  Anally  had  consented.  The  will  was  made  ready 
for  execution  and  was  brought  to  Mrs.  Crompton  on  March  3rd 
and  executed  with  all  due  formality,  the  witnesses  being  Dr. 
Jabez  Elliott  and  Mr.  Shaver.  Mrs.  Crompton,  before  the  exe- 
cution of  the  will,  confirmed  the  instructions  to  reduce  the  legacy 
to  $40,000.00  and  said  that  she  intended  to  make  a present  gift 
of  $15,000.00.  She  also  in  answer  to  questions  said  that  the 
gifts  (that  in  the  will  and  the  $15,000.00)  were  because  the 
defendant  had  been  kind;  that  he  had  spent  much  time  in  doing 
work  for  her;  that  she  had  made  up  her  mind  to  make  the  gift 
to  him  and  was  going  to  make  it. 

After  Mrs.  Crompton’s  will  had  been  executed  on  March 
3rd,  it  occurred  to  Mr.  Shaver  that  a clause  which  directed 
that  Mr.  Williams,  in  addition  to  the  legacy  of  $40,000.00, 
should  be  entitled  as  an  executor  to  compensation,  and  that  he 
and  a firm  of  which  he  might  be  a partner  should  be  entitled 
to  charge  for  services  rendered  in  respect  of  the  estate,  was 
unsatisfactory.  Mr.  Williams,  Miss  Crompton  and  Mr.  Fred 
Crompton  were  the  executors,  and  Mr.  Shaver  thought  that 
the  clause  ought  to  read  that  each  of  them  should  be  entitled 
to  compensation  and  that  Mr.  Williams  or  a firm  of  which  he 
might  be  a partner  might  be  employed  as  solicitors,  and  should 
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be  paid  their  professional  or  other  charges  for  any  business 
or  act  done  by  him  or  them  in  connection  with  the  administra- 
tion of  the  estate  and  the  trusts,  including  any  act  which  an 
executor  or  trustee,  not  being  a solicitor,  could  do  personally. 
Accordingly,  a clause  making  this  provision  was  included  in  a 
re-engrossment  of  the  will  which  was  taken  to  Mrs.  Crompton 
by  Mr.  Shaver  on  March  8th.  The  will  was  again  read  to  her 
and  by  her  and  an  explanation  of  the  new  clause  was  given, 
and  she  said  it  was  what  she  desired.  The  new  will  (which  is 
the  will  propounded  by  the  defendant)  was  executed,  the  doctor 
and  Mr.  Shaver  being  witnesses  as  before. 

In  the  interval  between  the  execution  of  the  two  wills  there 
appears  to  have  been  a discussion  with  Mr.  Williams  as  to 
the  form  in  which  the  $15,000.00  should  be  handed  over.  Prov- 
ince of  Ontario  bonds  of  two  maturities  and  bearing  different 
rates  of  interest  were  discussed,  and  finally  it  was  decided  that 
6 per  cent,  bonds  maturing  in  1943  should  be  delivered.  Mrs. 
Crompton  had  a great  many  of  these  bonds.  Mr.  Williams  says 
that  he  thought  they  were  her  best  bonds,  and  that  he  sug- 
gested bonds  of  the  other  issue,  but  that  she  insisted  upon 
giving  these.  Miss  Crompton  makes  Mr.  Williams  the  selector. 
However  that  ma^^  be,  on  the  morning  of  Saturday,  March  6th, 
Mrs.  and  Miss  Crompton  went  to  the  safety-deposit  box  and  took 
out  the  fifteen  bonds,  and  went  to  Mr.  Shaver’s  office  without 
an  appointment.  This  was  Mrs.  Crompton’s  first  visit  to  a 
law  office  since  the  stroke  of  1929.  She  laid  on  Mr.  Shaver’s 
table  the  envelope  containing  the  bonds  and  asked  him  to  send 
for  Mr.  Williams  so  that  the  bonds  could  be  delivered  in  Mr. 
Shaver’s  presence,  and  she  said  that  she  desired  any  necessary 
papers  to  be  drawn.  Mr.  Shaver  told  her  he  was  not  prepared 
at  the  moment  to  follow  her  instructions.  He  and  his  partner, 
Mr.  Paulin,  withdrew  to  their  office  library  and  considered  the 
matter  for  some  time.  Then  he  returned  and  told  Mrs.  Crompton 
that  because  of  the  relationship  of  solicitor  and  client  existing 
between  the  defendant  and  her,  the  Court  would  scrutinize 
very  closely,  and  might  set  aside,  any  such  gift,  and  that  his 
advice  was  that  the  gift  should  not  be  made.  She  seems  to 
have  persisted,  and  he  said  finally  that  he  would  consider  and 
write  to  her  about  the  whole  matter,  and  he  advised  her  to 
return  the  bonds  to  the  safety-deposit  box.  The  bonds  were 
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not  taken  back  to  the  box  but  were  taken  to  the  house.  Appar- 
ently on  this  occasion  Miss  Crompton  withdrew  from  the  room, 
but  recalls  that  there  was  a discussion  with  Mrs.  Crompton 
of  the  proposed  alteration  of  the  will,  which,  as  has  been  stated, 
was  made  on  March  8th. 

The  promised  letter  was  delayed  because  of  pressure  of 
business  and  was  not  written  until  Friday,  March  12th.  Later 
in  the  day,  at  about  dinner  time,  it  was  delivered  at  Mrs. 
Crompton’s  house.  In  the  meantime,  on  the  instructions  of 
the  defendant.  Miss  Crompton  had  been  telephoning  asking  when 
it  would  be  ready.  Mr.  Williams  came  that  evening  and  the 
letter  (exhibit  14),  which  is  a long  one,  was  given  to  him  to 
read.  Miss  Crompton  says  that  neither  she  nor  her  mother  had 
looked  at  it  first;  and  I think  her  statement  is  to  be  accepted. 
The  letter  recites  an  understanding  on  the  part  of  Mr.  Shaver 
that  Mr.  Williams  had  been  performing  services  for  Mrs.  Cromp- 
ton which  were  not  ordinarily  incident  to  the  relationship  of 
solicitor  and  client,  and  that  Mrs.  Crompton  had  hoped  to  arrange 
that  in  the  future  Mr.  Williams  would  act  as  her  solicitor  and 
would  perform  further  duties  in  connection  with  the  manage- 
* ment  of  her  property  and  estate,  and  then  it  goes  on  to  say 
that  gifts  of  the  kind  proposed  are  particularly  scrutinized  by 
the  Courts,  and  that  the  burden  of  supporting  them  by  proof  that 
no  undue  influence  was  exerted  is  cast  upon  the  solicitor,  and, 
therefore,  that  Mr.  Shaver’s  advice  is  that  the  best  evidence 
that  the  gift  was  freely  made  should  be  preserved,  and  for  that 
purpose  it  would  be  desirable  to  execute  a deed  of  gift  setting  out 
such  of  the  circumstances  as  might  be  considered  relevant;  also 
that  at  some  future  time  it  would  be  desirable  to  make  a codicil 
to  the  will  in  which  the  gift  would  be  confirmed.  There  is  also 
discussion  of  succession  duties  and  of  The  Income  War  Tax 
Act,  and.  Anally,  it  is  stated  that  it  would  be  advisable  to  make 
the  gift  in  cash  and  not  in  the  form  of  interest-bearing  securities 
or  properties.  The  letter  ends,  “We  desire  to  make  it  clear  that 
it  is  impossible  for  us  to  guarantee  the  complete  validity  of 
the  proposed  gift  under  any  circumstances.  We  wish  to  make 
it  fully  and  completely  understood  that  we  are  assuming  no 
responsibility  to  anyone  in  respect  of  the  said  gift  or  its  validity.” 

Mr.  Williams,  having  looked  at  the  letter,  said  that  he  did 
not  see  the  necessity  for  so  long  a letter  and,  as  Miss  Crompton 
puts  it,  that  he  thought  he  would  telephone  to  his  friend  Mr. 
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Macdonald  to  come  over  and  see  what  he  thought  about  it. 
The  Mr.  Macdonald  referred  to  is  Mr.  A.  A.  Macdonald,  K.C. 
His  office  also  is  in  the  same  building  as  Mr.  Denison’s,  and 
Mr.  Williams  had  on  several  occasions  spoken  to  him  about  his 
relations  with  the  Cromptons.  Mr.  Macdonald  places  the  first 
of  the  conversations  at  about  February  12th,  although  he  says 
it  may  have  been  earlier.  He  says  that  he  had  been  told  by 
the  defendant  that  clients  of  Mr.  Denison  had  proposed  to  the 
defendant  that  he  should  take  charge  on  a full-time  basis  of  their 
work,  and  that  he,  Mr.  Macdonald,  had  said  that  in  the  circum- 
stances the  first  and  obvious  duty  of  the  defendant  was  to  make 
a full  disclosure  to  Mr.  Denison,  and  that  later  the  defendant 
had  said  that  he  had  made  the  disclosure  and  that  Mr.  Denison 
was  quite  nice  about  it  but  somewhat  hurt.  He  says  that 
thereafter  the  matter  was  mentioned  whenever  the  defendant 
“bumped  into”  him,  and  that  he  learned  of  an  intention  ex- 
pressed by  the  clients  to  make  a testamentary  gift  of  a substan- 
tial but  unnamed  sum.  Mr.  Macdonald  treated  all  this  as  so 
much  gossip  until  one  day  the  defendant  came  with  a pencilled 
memorandum  of  a draft  agreement  for  a permanent  arrange- 
ment for  services.  He  read  this  to  Mr.  Macdonald,  who  advised 
him  against  tying  himself  up  for  a fixed  sum  for  the  lives  of 
the  ladies  and  the  life  of  the  survivor;  but  the  defendant  said 
that  the  amount  was  sufficiently  large  to  induce  him  to  take  his 
chances.  When  Mr.  Macdonald  was  called  on  the  telephone  on 
the  evening  of  March  12th  and  asked  to  come  to  Mrs.  Crompton’s 
house,  being  told  that  she  desired  to  consult  him,  he  supposed 
that  the  consultation  was  to  be  about  some  of  these  matters 
that  had  been  discussed,  and  he  was  unwilling  to  go.  Mr. 
Williams,  however,  assured  him  that  the  consultation  was  not 
to  be  about  the  matter  that  had  been  under  discussion,  and 
Mr.  Macdonald,  perhaps  rather  against  his  better  judgment, 
decided  to  do  what  was  asked.  After  he  had  come  and  had 
been  introduced  and  was  about  to  go  with  Mrs.  and  Miss  Cromp- 
ton into  the  room  in  which  he  discussed  the  matter  with  them 
in  the  absence  of  Mr.  Williams,  Mrs.  Crompton  handed  him 
the  list  of  solicitors  (exhibit  15).  Mr.  Williams  says  that  this 
had  been  in  her  possession  for  a long  time.  Mr.  Macdonald’s 
was  the  second  name  on  it.  I think  that  the  fact  is  that  it 
had  been  prepared,  as  Miss  Crompton  says  it  was,  that  evening 
for  the  purpose  of  being  handed  to  Mr.  Macdonald,  and  that 
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Mr.  Williams’s  object  in  preparing  it  was  to  cause  Mr.  Macdonald 
to  believe  that  he  had  been  selected  by  Mrs.  Crompton  rather 
than  by  Mr.  Williams.  Very  early  in  the  interview  Mrs.  Cromp- 
ton also  made  a statement  to  Mr.  Macdonald  that  she  was 
doing  this  for  “appreciation”,  which  Miss  Crompton  says  was 
a slip,  the  word  Mr.  Williams  had  told  her  to  use  being  “affection”. 
Mr.  Macdonald  did  not  on  that  evening  know  that  wills  had 
been  made,  although  he  had  understood  that  they  were  under 
consideration,  and  he  did  not  then  or  at  any  time  know  about 
the  payments  of  $35.00  a night  for  services.  He  does  think, 
however,  that  on  some  chance  encounter  the  defendant  had 
told  him  that  the  lady  was  thinking  of  making  a present  advance 
instead  of  putting  it  all  in  her  will.  This,  he  thinks,  was  a week 
or  ten  days  before  March  12th.  He  seems  to  have  assumed, 
although  he  dia  not  really  stop  to  consider  the  question,  that 
Mr.  Denison  knew  as  much  about  the  transaction  as  he  did.  On 
perusal  of  Mr.  Shaver’s  letter,  Mr.  Macdonald  expressed  himself 
as  not  agreeing  that  the  gift  ought  to  be  made  in  cash  rather 
than  in  bonds,  and,  as  he  considered  that  he  was  sufficiently 
“free  from  Williams  or  anyone  else”,  he  thought  that  he  was  in 
a position  to  advise.  He  proceeded,  therefore,  to  question  Mrs. 
and  Miss  Crompton.  He  satisfied  himself  that  Mrs.  Crompton 
was  competent  to  make  a gift  if  she  so  desired,  that  one  of  her 
reasons  was  that  she  wanted  to  get  Mr.  Williams  established  in 
his  new  office  (and  it  did  not  appear  to  him  strange  that  she 
should  wish  to  do  that  before  the  completion  of  the  arrange- 
ment for  future  services,  because  she  said  that  the  defendant 
and  she  and  her  daughter  were  agreed  as  to  what  was  to  be 
done).  He  did  ask  her  who  had  suggested  this  gift  of  the 
bonds,  and  she  told  him  that  the  suggestion  was  her  own,  which 
was  true  in  the  sense  that  it  was  she  who  had  decided  to  make 
the  present  gift  rather  than  to  include  the  whole  amount  in 
the  legacy.  The  upshot  of  the  conversation  was  that  Mr.  Mac- 
donald satisfied  himself  that  the  gift  could  be  made  and  so 
expressed  himself,  but  said  that  he  thought  they  might  sleep 
on  the  question. 

The  next  morning.  Saturday  the  13th,  Mr.  Williams  asked 
Mr.  Macdonald  whether  he  was  still  of  the  same  opinion,  and 
Mr.  Macdonald  said  that  he  was,  and  Mr.  Williams  telephoned 
to  Miss  Crompton  (I  am  taking  her  account  of  the  conversation) 
saying  that  Mr.  Macdonald  did  not  see  any  reason  why  the 
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bonds  should  not  be  passed  over  in  the  presence  of  someone. 
On  Monday  the  15th,  Mrs.  and  Miss  Crompton,  taking  the  bonds 
with  them,  drove  to  the  building  which  contains  the  solicitors’ 
offices.  Mrs.  Crompton  remained  in  the  car.  Miss  Crompton 
going  up  to  see  Mr.  Williams.  The  two  then  came  to  the  car; 
there  was  a call  at  Mrs.  Crompton’s  bank  where  her  signature 
to  the  form  requisite  for  converting  the  bonds  from  registered 
bonds  into  bearer  bonds  was  verified,  Mr.  Williams  alone  going 
into  the  bank;  and  then  thd!re  was  a drive  to  the  Parliament 
Buildings  where  Mr.  Williams  had  the  requisite  change  m^ade. 
Miss  Crompton  says  that  all  this  was  at  the  defendant’s  sug- 
gestion; that  Mrs.  Crompton  did  not  wish  to  bring  the  bonds 
to  the  office  but  brought  them  because  “Mr.  Williams  had  said 
to  do  so”;  that  on  the  way  down  she  had  said  that  she  thought 
she  would  hide  the  bonds  in  the  car;  that  Miss  Crompton  in 
the  office  told  Mr.  Williams  that  her  mother  did  not  wish  to 
make  the  transfer  “after  Mr.  Shaver  had  told  her  not  to  do 
so”;  that  Mr.  Williams  said,  “Well,  what  is  going  to  happen  to 
me — it  is  being  made  very  uncomfortable  here — I shall  be  in  the 
poor-house”;  that  coming  down  to  the  car  she  again  said  that 
her  mother  did  not  wish  to  do  what  was  proposed;  that  after 
the  bonds  had  been  converted  into  bearer  bonds  the  defendant 
said  that  he  would  put  them  in  his  box,  but  that  she  (Miss  Cromp- 
ton) said,  “No.  We  will  take  them  home”,  which  they  did. 
This  is  all  denied  by  Mr.  Williams,  but  I think  that  something 
of  the  sort  really  did  occur.  On  the  evening  of  the  15th  Mr. 
Williams  again  came  to  the  house.  Mr.  Macdonald’s  under- 
standing on  the  12th  had  been  that  if  the  bonds  were  trans- 
ferred the  transfer  would  be  effected  in  Mr.  Shaver’s  presence 
or  by  means  of  a document  prepared  by  Mr.  Shaver.  On  the 
13th,  when  he  expressed  himself  as  retaining  the  opinion  which 
he  had  formed  on  the  evening  of  the  12th,  he  made  a suggestion 
about  them  being  handed  over  in  his  own  office.  But  whe- 
ther at  Mrs.  Crompton’s  suggestion  or  the  defendant’s — the 
latter’s  I think — Mr.  Macdonald  was  again  sent  for.  Miss  Cromp- 
ton says  that  this  (and  not  the  12th,  as  Mr.  Macdonald  thinks) 
is  the  occasion  on  which  Mrs.  Crompton  told  Mr.  Macdonald  (on 
the  defendant's  instructions)  that  this  was  being  done  for  “ap- 
preciation” and  on  which  the  list  of  names  was  handed  over. 
In  the  ensuing  discussion  Mr.  Macdonald  did  call  attention  to 
the  fact  that  this  was  a large  sum  to  be  given  to  a young  man. 
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and  he  asked  Mrs.  Crompton  what  her  attitude  would  be  if, 
the  bonds  having  been  given  over,  Mr.  Williams  died  or  failed 
to  go  on  with  the  agreement,  and  Mrs.  Crompton  evidenced  dis- 
tress at  the  mere  suggestion  of  the  possibility  of  Mr.  Williams’s 
death,  and  expressed  herself  as  intending  that  the  gift  should 
be  absolute.  The  bonds  were  handed  over,  and  as  Mr.  Macdonald 
was  leaving.  Miss  Crompton  going  to  the  door  with  him,  he 
said — I think  these  are  his  words  in  the  witness  box — “You 
see  no  objection  to  this  in  any  w^y,  shape  or  form?”,  and  she 
said  no,  that  her  mother  had  a perfect  right  to  do  what  she  had 
done,  and  that  it  was  “all  right”. 

The  matter  of  the  agreement  for  services  was  taken  up 
with  Mr.  Shaver  on  Monday  March  15th,  Miss  Crompton  hav- 
ing telephoned  on  the  13th  for  an  appointment.  On  the  15th 
she  brought  with  her  the  draft  agreement  (exhibit  37)  prepared 
by  the  defendant.  It  recited  a request  by  the  parties  of  the 
first  part  (who  were  not  named)  to  the  party  of  the  second 
part  (unnamed)  to  devote  his  entire  time,  or  so  much  of  it 
as  should  be  necessary,  to  the  legal  and  business  affairs  of  the 
parties  of  the  first  part,  and  an  offer  of  “financial  inducements 
to  effectuate  such  an  agreement”;  a discussion  of  the  matter 
by  the  party  of  the  second  part  with  his  partners;  and  his  agree- 
ment “to  dissolve  his  present  partnership  and  to  establish  his 
own  office”;  and  it  witnessed  that  the  party  of  the  second  part 
covenanted  and  agreed  that  he  would  faithfully,  honestly  and 
diligently  serve  the  parties  of  the  first  part  as  their  solicitor, 
in  collecting  their  rents,  revenues  and  incomes,  in  renting  or 
assisting  in  renting  the  real  estate,  and  generally  in  managing 
their  business  affairs,  and  that  he  would  devote  so  much  of  his 
time  as  might  be  necessary;  that  the  parties  of  the  first  part 
jointly  and  severally  covenanted  and  agreed  to  pay  $7,000.00 
per  annum  in  monthly  instalments,  and  disbursements  and  ex- 
penses, except  office  expenses;  that  if  either  of  the  parties  of 
the  first  part  predeceased  the  party  of  the  second  part  the 
remuneration  should  be  reduced  to  $4,000.00  per  annum;  that 
if  both  parties  of  the  first  part  predeceased  the  party  of  the 
second  part  the  agreement  should  be  at  an  end,  except  as  to 
the  benefits  to  the  party  of  the  second  part  under  paragraph  7. 
Paragraph  7 was  a covenant  by  the  parties  of  the  first  part 
jointly  and  severally  that  if  the  party  of  the  second  part  had 
not  committed  a breach  of  certain  conditions  they  would  each 
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devise  and  bequeath  to  him  the  sum  of  at  least — it  is  not  clear 
what  amount  is  named  in  the  original  draft  but  there  is  a pen- 
cilled alteration  naming  $40,000.00 — free  from  succession  and 
other  duties.  There  were  provisions  for  the  termination  of  the 
agreement  upon,  inter  alia,  the  “bankruptcy  or  insolvency  or 
imprisonment  or  insanity  or  disbarment  by  the  Law  Society  of 
Upper  Canada,  or  total  or  permanent  or  partial  disability”  of 
the  party  of  the  second  part;  also  provision  for  the  termination 
of  the  agreement  by  either  party  after  ten  years  upon  three 
months’  notice. 

Mr.  Shaver  said  that  if  Mrs.  Crompton  did  not  desire  to 
come  to  see  him  he  ought  to  have  her  instructions  in  writing. 
He  said  also  that  he  would  advise  against,  and  would  take  no 
part  in  the  preparation  of  an  agreement  which  contained  some 
of  the  objectionable  clauses  of  the  agreement,  amongst  others 
the  provision  which  would  make  the  wills  irrevocable.  Miss 
Crompton  went  away  and  returned  the  next  day,  the  16th, 
with  a letter  (exhibit  38)  from  Mrs.  Crompton  which  reads: 
“I  have  read  over  the  document  to  be  signed  by  myself,  my 
daughter,  and  Mr.  Williams,  and  I am  satisfied  with  it.  I have 
asked  my  daughter  to  see  you  about  this  for  me,  and  I wish 
to  have  her  make  ail  arrangements  for  me  as  well  as  for  her- 
self”. I do  not  think  it  appears  that  Mr.  Shaver  was  informed 
that  the  bonds  had  been  handed  over  on  the  evening  of  the 
15th.  Miss  Crompton  says  that  on  the  15th  and  on  the  16th 
before  seeing  Mr.  Shaver  she  had  seen  Mr.  Williams  and  had 
been  by  him  instructed  to  tell  Mr.  Shaver  that  she  and  her 
mother  were  very  anxious  to  have  the  agreement  go  through 
and  were  perfectly  satisfied  about  it,  and  she  says  that  he 
prepared  the  letter,  exhibit  38.  She  says  also  that  it  was 
she  rather  than  Mr.  Shaver  who  first  took  objection  to  the 
clause  making  the  wills  irrevocable;  but  she  agrees  that  Mr. 
Shaver  said  that  “he  would  not  touch  it  at  all  if  those  amounts 
were  in”,  and  she  says  she  criticized  also  the  clause  which  would 
author'ize  Mr.  Williams  to  cut  off  coupons  and  handle  the 
“private  money”;  that  she  and  her  mother  had  always  been 
accustomed  to  do  that  sort  of  thing  for  themselves  and  that 
they  desired  to  be  free  to  go  to  any  other  solicitor  on  special 
occasions;  that  Mr.  Shaver  told  her  that,  of  course,  they  could 
do  that,  and  that  she  said  she  desired  him  to  make  it  clear  in 
the  agreement. 
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Mr.  Shaver  went  into  the  matter  carefully  with  Miss  Cromp- 
ton on  this  occasion  (the  16th).  As  he  understood  it,  she  and 
her  mother  thought  that  their  affairs  were  in  a somewhat  un- 
satisfactory state,  partly  because  they  had  been  paying  Mr. 
Fred  Crompton’s  share  of  the  taxes  on  the  unproductive  prop- 
erty and,  as  he  puts  it,  she  gave  him  the  impression  that  they 
desired  the  defendant  to  be  a kind  of  steward.  He  said  that, 
while  some  agreement  might  be  desirable,  he  was  not  satisfied 
with  the  draft.  She  asked  him  to  see  the  defendant,  discuss 
the  matter,  and  prepare  a draft  for  consideration. 

Mr.  Shaver  was  unable  to  give  further  attention  to  the 
matter  until  Saturday,  March  20th,  when  he  saw  the  defen- 
dant for  a short  time.  There  was  a further  discussion  with 
the  defendant  on  Monday,  the  22nd.  The  defendant  said  that 
the  ladies  wished  him  to  leave  Mr.  Denison’s  firm  and  look  after 
their  affairs,  and  Mr.  Shaver  expressed  the  opinion  that  a 
retainer  of  the  firm,  rather  than  a retainer  of  Mr.  Williams, 
would  be  better  and  told  Mr.  Williams  that  the  matter  ought 
to  be  discussed  with  Mr.  Denison.  Mr.  Williams  said  that 
what  was  proposed  would  occupy  most  of  his  time  and  that 
he  must  have  at  least  $550.00  a month  and  an  agreement  that 
would  run  for  ten  years.  On  the  next  day  Mr.  Shaver  asked 
Mr.  Paulin  to  draft  an  agreement.  Thereafter  Mr.  Shaver  was 
out  of  town  and  had  not  much  to  do  with  the  matter,  except 
that  while  he  was  in  Hamilton  (where  he  went  on  March 
24th),  Mr.  Paulin  informed  him  that  Mr.  Cartwright  had  been 
telephoning  urging  haste,  and  Mr.  Shaver  advised  Mr.  Paulin 
to  send*  the  draft  agreement  to  Mrs.  and  Miss  Crompton  that 
evening.  Mr.  Paulin  drafted  the  agreement,  had  a conversation 
with  the  defendant,  and  as  a result  re-engrossed  the  agreement 
and  sent  the  engrossment  (exhibit  21)  to  Mrs.  and  Miss  Cromp- 
ton on  March  25th  with  a letter  (exhibit  22)  in  which  he  asked 
them  to  read  the  agreement  carefully  over  the  week-end  and 
consider  its  terms  and  to  telephone  on  the  Monday  and  make 
an  appointment  for  him  to  call  upon  them  and  discuss  it  with 
them. 

A message  to  Mr.  Paulin  from  Mr.  Cartwright  has  been  men- 
tioned. That  came  about  in  this  way:  the  defendant,  as  Miss 
Crompton  says  and  as  I believe,  had  been  chafing  at  the  delay 
and  had  said  that  Mr.  Shaver  was  proceeding  so  slowly  that 
he  thought  someone  else  ought  to  be  consulted,  and  he  sug- 
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gested  that  she  should  telephone  to  Mr.  Cartwright  and  make 
an  appointment.  She  telephoned  to  Mr.  Cartwright  (who  had 
been  spoken  to  by  Mr.  Williams).  Mr.  Cartwright  was  busy 
and  was  unwilling  to  act  unless  the  matter  was  one  of  great 
importance  and  urgency,  but  apparently  he  did  telephone  to 
Mr.  Paulin. 

The  letter  with  the  draft  agreement  came  on  the  morning 
of  the  26th  (Good  Friday).  Mrs.  and  Miss  Crompton  con- 
sidered it  and  found  in  it  so  much  that  was  objectionable  to 
them  that  they  decided  not  to  execute  it.  Miss  Crompton  made 
notes  on  the  back  of  the  letter,  some  of  which  are  as  follows: 
“If  occasion  should  arise,  we  want  to  be  able  to  choose  a special- 
ist”; “We  wish  to  be  consulted  re  investoents,  and  invest  in 
securities  we  desire”;  “We  to  have  control  of  income  from 
coupons,  but  of  course  what  is  required  pay  taxes,  etc.,  will  be 
paid”;  “No.  Deposited  in  trust  in  the  names  of  I.H.C.  and  I.L.C.” ; 
and  there  is  a note  “$5,000.00”,  which  refers  to  the  balance  to 
be  kept  on  deposit  in  a certain  trust  account.  Miss  Crompton 
says  that  at  the  end  of  the  discussion  her  mother  was  very 
firm  that  there  was  so  much  in  the  agreement  that  she  did 
not  like  that  she  would  not  sign  at  all.  She  says  that  she  tried 
to  communicate  this  to  Mr.  Williams  by  telephone  but  that  he 
could  not  be  reached.  That  afternoon  Mrs.  Crompton  took  ill. 
The  next  morning  Mr.  Williams  telephoned  and  Miss  Crompton 
told  him  that  it  was  “all  off”  and  that  he  was  not  to  telephone. 
Mrs.  Crompton  died  on  the  following  morning,  the  28th  (Easter 
Sunday) . 

It  may  be  noted  here  that  on  the  Saturday,  as  Dr.  Elliott 
says  and  as  I believe,  Mr.  Williams  telephoned  to  Dr.  Elliott 
asking  about  Mrs.  Crompton  and  saying  that  some  very,  very 
important  paper  was  to  be  signed,  and  that  he  was  very  anxious 
to  have  her  sign  it.  The  doctor  said  that  Mrs.  Crompton  was 
dying  and  that  the  matter  was  not  to  be  considered. 

In  the  foregoing  narrative  there  are  statements  as  to  occur- 
rences and  conversations  in  respect  of  which  there  is  no  evidence 
save  the  testimony  of  Miss  Crompton  or  the  opposed  testimony 
of  Mr.  Williams.  In  the  findings  of  fact  made  as  to  such  occur- 
rences and  conversations  credit  has  been  given  in  almost  every 
instance  to  Miss  Crompton’s  testimony.  She  was  in  the  witness 
box  for  nearly  three  and  one-half  days  and  was  subjected  to  a 
most  searching  cross-examination.  She  was  speaking  at  times 
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of  documents  which  she  had  not  seen  for  a long  time  and  which 
neither  her  solicitor  nor  her  counsel  had  seen  at  all,  and  she 
was  speaking  at  other  times  about  matters  as  to  which  her  evi- 
dence could  be  checked  by  comparison  with  the  recollection  of 
or  memoranda  made  by  witnesses  of  undoubted  credibility.  By 
this  checking  it  was  made  manifest  that,  while  there  were  some 
inaccuracies,  there  was  much  greater  accuracy  as  to  detail  than 
is  usually  to  be  found  in  the  evidence  of  a witness  who,  without 
notes  made  at  the  time,  is  attempting  to  tell  of  the  sequence 
of  events  and  to  relate  conversations  occurring  during  the  course 
of  protracted  negotiations.  Moreover  her  manner  appeared  to 
me  to  be  that  of  a witness  who  was  endeavouring  to  tell  the  truth. 
In  most  instances  it  is,  I think,  unsafe  to  attach  very  great 
importance  to  the  manner  of  a witness.  Nevertheless  the  manner 
is  one  of  the  matters  to  be  considered.  In  this  instance,  taking 
the  manner  with  other  circumstances,  I thought,  while  Miss 
Crompton  was  in  the  witness  box,  that,  subject  to  what  I might 
hear  later,  her  evidence  could  probably  be  accepted  as  substan- 
tially correct.  There  was  one  bit  of  evidence  later  which  caused 
me  to  have  some  doubt.  That  was  the  evidence  of  Mr.  Paulin, 
who  could  not  remember  that  one  Sunday  while  the  agreement 
was  under  discussion  Miss  Crompton  had  telephoned  to  him 
telling  him  that  she  was  worried,  and  asking  him  to  mention 
certain  matters  to  Mr.  Shaver.  On  cross-examination  Mr.  Paulin 
became  quite  positive  that  there  had  been  no  such  conversation. 
His  recollection  of  many  details,  both  in  connection  with  the 
execution  of  Mrs.  Crompton’s  will  and  in  connection  with  other 
matters,  was  hazy,  but  it  did  not  seem  to  be  probable  that  he 
would  have  forgotten  this  particular  conversation.  What  the 
true  explanation  of  the  difference  between  him  and  Miss  Cromp- 
ton in  this  regard  may  be  I do  not  know,  but  there  may  well 
be  an  explanation,  for  instance  confusion  as  to  times,  which  is 
quite  consistent  with  Miss  Crompton’s  general  accuracy  and 
with  her  intention  to  tell  the  truth;  and  my  present  belief 
after  a great  deal  of  anxious  consideration  is  that,  notwith- 
standing Mr.  Paulin’s  evidence,  I ought  to  retain  and  act  upon 
the  opinion  originally  formed  of  Miss  Crompton  as  a witness. 
On  the  other  hand,  while  there  was  nothing  that  I could  observe 
in  the  defendant’s  manner  in  the  witness  box  which  stamped  him 
as  untruthful,  there  were  some  things,  which,  in  my  opinion, 
tended  to  discredit  him,  one  of  them  being  the  fact  that  on 
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his  examination  for  discovery,  which  was  very  long,  he  had 
seemed  to  endeavour  to  prevent  discovery  by  the  plaintiffs  of 
the  identity  of  the  typists  who  had  done  the  work  at  Mrs.  Cromp- 
ton’s house,  and  had  made  statements  about  his  inability  to 
supply  information  which  in  the  light  of  the  evidence  given  at 
the  trial  are  to  me  quite  incredible.  His  sense  of  his  duty  to  his 
partners  was  undeveloped,  and  there  was  a danger,  to  which  his 
counsel  at  the  trial  called  attention,  of  jumping  to  the  conclusion 
that  his  sense  of  duty  to  clients  was  equally  undeveloped,  and 
therefore  that  it  was  probable  that  if  opportunity  presented 
itself  he  would  take  advantage  of  his  clients.  This  danger  has 
been  present  to  my  mind  and  I have  endeavoured  to  avoid  it 
and  not  to  allow  the  breach  of  duty  towards  the  partners  to 
affect  my  opinion  as  to  credibility,  and  I hope  I have  succeeded 
and  that  I am  doing  right  in  acting  upon  the  belief  that  when  a 
finding  is  to  be  based  either  upon  the  testimony  of  Miss  Cromp- 
ton or  upon  the  testimony  of  the  defendant  it  is  right  to  rely 
upon  the  former  and  to  discard  the  latter. 

Some  relevant  facts  can  be  found  without  reference  to  the 
evidence  either  of  Miss  Crompton  or  that  of  the  defendant.  Some 
of  them  have  already  been  mentioned;  others  have  not. 

After  Mrs.  Crompton’s  stroke  in  1929,  she  and  Miss  Cromp- 
ton lived  a very  retired  life.  Mr.  Fred  Crompton  lived  in 
Muskoka  until  the  summer  of  1935.  Then,  because  Mrs.  Cromp- 
ton wished  him  to  be  near  her,  he  moved  to  Toronto,  first 
renting  and  in  1936  buying  a house,  which  was  very  close  to 
hers.  He  saw  her  and  his  sister  daily,  and  until  the  middle 
of  December,  1936,  when  he  went  into  hospital  for  an  operation, 
all  matters  of  business  to  which  his  mother  and  sister  had  to 
attend  were  discussed  with  him.  But  apart  from  her  son, 
Mrs.  Crompton  saw  only  the  doctor  and  the  clergyman  and, 
very  occasionally,  an  old  friend.  Dr.  Elliott  had  seen  her  in 
1931  and  1932  in  Muskoka,  and  in  1933  he  became  her  regular 
attendant  physician.  At  first  he  saw  her  at  intervals  of  three 
weeks,  then  at  intervals  of  ten  days,  and  finally  much  more 
frequently.  She  was  not  physically  strong;  she  was  suffering 
from  arteriosclerosis;  she  tired  easily.  As  late  as  the  spring 
of  1936  she  seemed  to  be  gaining  slightly  and  with  the  doctor’s 
permission  she  went  for  a time  to  Atlantic  City.  In  the  summer 
of  1936  she  had  attacks  of  indigestion,  and  the  doctor  thought 
that  there  were  evidences  of  a developing  carcinoma  of  the  stom- 
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ach.  After  her  return  to  Toronto  there  was  in  the  autumn  a mild 
return  of  these  attacks;  she  was  losing  weight  and  becoming  more 
frail  and  the  doctor  was  seriously  concerned  about  her  condition. 
While  her  son  was  in  the  hospital  she  had  another  severe  gastric 
attack,  but  after  a few  days  could  go  to  see  him,  although  the 
drive  tired  her.  When  he  (the  son)  was  convalescing  the  doctor 
told  him  of  his  suspicions  and  that  because  of  the  general  condi- 
tion an  operation  was  not  to  be  thought  of — Mrs.  Crompton 
was  becoming  more  and  more  frail.  She  recovered  from  that 
particular  attack  and,  in  fact,  discussed  with  the  doctor  a 
trip  to  Atlantic  City;  but,  he,  knowing  what  was  going  on, 
suggested  that  she  make  no  plans.  The  attack  on  Good  Friday, 
which  was  the  immediate  cause  of  her  death,  was  an  attack 
of  thrombosis  hastened  by  the  stomachic  trouble.  Notwithstand- 
ing her  physical  frailty  the  doctor  was  satisfied  at  the  time  of 
the  execution  of  the  wills  that  her  testamentary  capacity  was 
not  impaired:  he  thought  that  she  was  mentally  fit  on  both 
days,  but  he  does  not  know  that,  at  about  that  time,  he  had  had 
occasion  to  test  her  memory.  He  was  not  present  when  the 
contents  of  the  will  were  discussed  with  her.  He  describes  her 
as  gentle  and  of  refined  habits,  and  one  who  would  heed  any 
advice  from  a person  who  had  her  confidence;  so  much  so  that 
he  was  very  cautious  in  speaking  to  her,  lest  a word  dropped 
carelessly  might  lead  to  action,  she  thinking  that  he  had  really 
meant  to  advise.  Mr.  Shaver  understood  the  doctor  to  express 
the  opinion  that  Mrs.  Crompton  was  not  easily  infiuenced  and 
would  not  brook  interference.  That  was  not  the  doctor’s  opinion 
and  he  does  not  seem  to  understand  how  Mr.  Shaver  could  have 
gained  the  impression  that  that  was  what  he  meant  to  convey. 

Whatever  may  first  have  been  mentioned  between  Mrs. 
Crompton  and  the  defendant,  and  whoever  may  first  have  said 
something  about  drawing  her  will  or  about  the  defendant’s 
undertaking  work  additional  to  that  which  theretofore  had  been 
attended  to  by  Mr.  Denison  or  his  firm,  it  is  quite  clear  that  a 
considerable  time  before  Mr.  Shaver  was  consulted  about  the 
wills  the  defendant  had  told  Mr.  Macdonald  about  the  proposal 
that  he  should  extend  the  scope  of  his  services.  Mr.  Macdonald, 
as  has  been  stated,  suggests  February  12th,  or,  perhaps,  a time 
before  February,  as  the  day  on  which  first  he  heard  of  this 
matter.  It  is  reasonably  clear  that  the  first  proposal  of  a 
formal  agreement  was  made  when  the  defendant  brought  his 
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first  pencilled  draft.  My  belief  is  that,  although  wills  and  ex- 
tended services  had  previously  been  mentioned  more  or  less 
casually,  the  sequence  of  the  important  events  was  that  the 
defendant  made  his  formal  proposal  and,  after  Mrs.  and  Miss 
Crompton  had  become  more  or  less  prepared  to  go  on  with 
something  such  as  was  proposed,  and  the  defendant  had  told 
them  about  his  bright  prospects  in  Mr.  Denison’s  firm  and  the 
necessity  of  his  future  being  provided  for  if  it  was  necessary 
(as  he  said  it  was)  to  sever  the  connection  with  the  firm  in 
order  to  attend  to  their  affairs,  he  named  this  $60,000.00  as 
the  sum  which  each  of  the  ladies  must  leave  to  him  by  will 
in  order  to  make  his  future  secure,  and  that  he  then  persuaded 
them  to  instruct  Mr.  Shaver;  that  the  idea  of  the  reduction  of 
the  legacy  to  be  left  by  Mrs.  Crompton  from  $60,000.00  to  $55,- 
000.00  and  then  to  $40,000.00  and  of  the  immediate  payment  of 
$15,000.00  was  hers,  and  that  one  of  the  reasons  why  she 
decided  to  make  the  immediate  payment  was  that  she  had 
come  to  believe  that  the  defendant  would  need  money  to  set 
himself  up  in  his  new  office.  However,  that  is  not  one  of  the 
facts  which  can  be  stated  without  reference  to  Miss  Crompton’s 
evidence,  and  the  statement  of  it  at  this  point  is  perhaps  a 
digression. 

When  Mr.  Shaver  was  taking  instructions  for  drawing  and 
attending  upon  the  execution  of  the  will,  he  satisfied  himself 
as  to  Mrs.  Crompton’s  testamentary  capacity  (about  which 
there  is  no  doubt)  and  he  got  her  repeated  assurance  that  the 
gift  of  the  $60,000.00  was  not  the  result  of  threats,  promises 
or  undue  influence.  But  he  did  not  ask  questions  which  would 
bring  out,  and  he  did  not  learn,  what  had  been  going  on  or 
what  had  led  her  to  fix  upon  $50,000.00  or  $40,000.00,  or  that 
the  making  of  the  will  was  or  might  be  part  of  an  arrangement 
for  services.  In  short,  he  did  not  learn  the  facts  which  he 
would  have  had  to  know  if  he  was  going  to  advise,  and  he  did  not 
advise,  his  conception  of  his  duty  being  that  he  was  to  be 
satisfied  that  Mrs.  Crompton  was  competent  and  understood 
that  she  was  really  making  the  gift  and  that  she  desired  to 
make  it;  nor  did  he  inquire  closely  as  to  the  values  of  her 
properties,  although  he  did  make  inquiries  and  obtain  informa- 
tion as  to  what  her  interest  was  in  her  father’s  estate,  and  did 
consider  her  father’s  will  and  her  rights  under  it.  He  thought 
that  “she  had  developed  a motherly  interest  in”  the  defendant. 
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and,  having  learned  what  he  had  learned,  he  thought  that  it  was 
his  duty  to  prepare  the  will  and  attend  to  the  formalities  of  the 
execution.  The  will  names  Miss  Crompton,  Mr.  Fred  Crompton 
and  the  defendant  as  executors  and  trustees.  It  gives  one-half 
of  the  residue  of  the  estate  to  Miss  Crompton  absolutely.  The 
other  half  of  the  residue  is  to  be  invested  by  the  trustees  and 
the  net  income  is  to  be  paid  to  Mr.  Fred  Crompton  for  life, 
and  thereafter  is  to  be  utilized  for  the  maintenance,  education, 
advance  or  benefit  of  his  issue  until  the  youngest  of  his  children 
attains  the  age  of  twenty-one  whereupon  the  fund  is  to  be  dis- 
tributed amongst  the  issue  'per  stirpes;  and  it  contains  the  provi- 
sion as  to  compensation  of  the  executors  which  has  been  men- 
tioned. It  does  not  appear  that  there  was  any  discussion  with 
Mrs.  Crompton,  or  any  advice  tendered  to  her,  as  to  the  probable 
effect  of  making  an  outsider  a co-trustee  of  the  part  of  the 
estate  set  aside  for  Mr.  Fred  Crompton  and  his  issue. 

When  it  came  to  the  question  of  handing  over  the  bonds,  Mr. 
Macdonald  learned  something  more  than  Mr.  Shaver  had  learned. 
He  inquired  whether  the  defendant  had  been  paid  for  his  work 
and  was  told  that  he  had  been  paid  for  his  solicitor’s  work  but 
had  done  a great  deal  outside  of  that  and  that  Mrs.  Crompton 
did  not  know  what  she  would  have  done  without  him,  and  that 
he  had  been  a “great  friend”,  or  something  of  that  sort.  He 
inquired  whether  the  reduction  of  income  consequent  upon  the 
making  of  the  gift  would  interfere  with  Mrs.  Crompton’s  comfort, 
and  was  assured  that  it  would  not.  He  asked  whether  anyone 
else  in  the  family  would  be  affected  and  was  told  that  the  son 
was  married  and  had  children  and  would  be  “disposed  to 
object”.  He  was  told  that  Mrs.  Crompton’s  relations  with 
her  son  were  perfectly  satisfactory,  but  he  gathered  that  Mrs. 
Crompton  thought  there  had  been  friction  between  the  son 
and  daughter  apparently  arising  out  of  the  tax  question  and 
that  there  was  no  justification  for  any  hard  feeling,  also  that 
the  son  had  been  helped  financially,  by  Mrs.  Crompton,  as 
Mr.  Macdonald  understood.  He  asked  also,  as  has  been  men- 
tioned, whether  Mr.  Williams  had  in  any  way  hinted  at  this 
gift,  and  was  told  “No”,  and  that  the  idea  had  originated  in 
Mrs.  Crompton’s  brain  and  not  elsewhere.  He  learned  of  her 
desire  to  help  the  defendant  to  set  up  his  new  office.  He 
told  her  that  one  of  the  matters  which  the  Court  would  con- 
sider in  dealing  with  the  validity  of  such  a gift  was  secrecy,  and 
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he  made  suggestions  about  the  giving  of  information  to  Mr. 
Fred  Crompton  then  or  at  a later  time.  He  understood  from 
Miss  Crompton  that  Mr.  Shaver  was  drawing  a will  and  an 
agreement  and  he  inquired,  as  has  been  stated  already,  as 
to  whether  the  gift  was  intended  to  be  dependent  upon  the 
agreement,  and  was  told  that  it  was  not.  But  he  did  not 
learn  at  any  time  about  the  $35.00  a night,  or  that  Mr. 
Denison  had  not  been  informed.  Except  for  what  he  had 
learned  from  the  defendant  in  the  earlier  discussions  that  have 
been  mentioned,  he  was  unaware  of  the  terms  of  the  proposed 
agreement,  and  he  did  not  obtain  any  accurate  information  as 
to  the  interlocking  of  the  will,  the  gift,  and  the  agreement, 
and,  therefore,  he  was  in  no  position  to  advise  Mrs.  Crompton 
as  to  whether  the  whole  arrangement  was  one  into  which  she 
ought  to  enter  or  as  to  whether  the  gift  of  the  bonds  as  part 
of  that  arrangement  was  wise  or  unwise.  Indeed,  I think  that, 
while  he  made  pretty  full  inquiry  as  to  whether  Mrs.  Crompton 
was  handing  over  the  bonds  willingly  and  as  to  whether  she 
could  afford  such  a gift,  he  was  not  in  a position  to  advise, 
and  did  not  advise,  as  to  the  wisdom  or  unwisdom  of  what  was 
being  done.  He  was  satisfied  that  Mrs.  Crompton  was  compe- 
tent to  do  what  she  was  doing  and  knew  what  she  was  doing; 
he  had  been  given  Mr.  Shaver’s  letter  and  had  been  consulted 
about  the  form  of  the  transaction  and  to  some  extent  about 
the  validity  of  the  gift;  but  he  had  not  been  asked  whether  it 
was  wise  to  make  the  gift,  and  it  does  not  seem  that  he  qualified 
himself  to  express  or  did  express  any  opinion  upon  that  question. 

The  fact  that  the  defendant  had  not  told  Mr.  Denison  or 
Mr.  Foster  about  the  gifts  which  followed  the  sale  of  the  jewelry 
or  about  the  work  done  at  the  house  and  the  payments  made 
for  that  work  has  been  mentioned.  Mr.  Denison  knew  in  Janu- 
ary and  February,  he  thinks,  that  the  defendant  was  doing  some- 
thing for  the  Cromptons,  and  early  in  March  the  defendant  told 
him  that  he  had  been  doing  something  with  which  Mrs.  Crompton 
and  Miss  Crompton  were  pleased.  Some  trouble  about  servants 
was  mentioned  and  the  defendant  went  on  to  say  that  the  ladies 
wanted  all  of  his  time,  or  the  first  call  upon  it.  Mr.  Denison 
told  Mr.  Williams  that  he  must  not  make  any  arrangement 
which  would  give  someone  other  than  the  firm  the  first  claim 
on  his  loyalty;  that  he  thought  that  the  defendant  had  done 
good  work  for  the  Cromptons;  that  he,  Mr.  Denison,  would  not 
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compete  for  the  solicitorship;  that  if  Mrs.  and  Miss  Crompton 
desired  to  make  an  arrangement  with  the  defendant  which  was 
advantageous  to  the  firm,  it  might  improve  the  defendant’s 
position  with  the  firm,  but  that  Mr.  Denison  was  not  prepared 
to  make  a bargain.  Mr.  Denison  went  on  to  say  that  the  Cromp- 
tons must  be  protected  by  independent  advice.  He  felt  hurt 
that  the  matter  had  been  discussed  with  the  defendant  before 
it  had  been  discussed  with  him,  and  he  suggested  that  the 
defendant  review  the  whole  matter  and  his  ov/n  conduct,  con- 
sidering whether  there  had  been  loyalty  towards  the  firm.  Mr. 
Denison  thinks  that  this  conversation  was  from  fourteen  to 
twenty  days  before  the  30th  March,  and  is  reasonably  sure 
it  was  after  the  1st  March.  He  thought  at  the  time  that  every- 
thing was  tentative.  On  the  Tuesday  after  Easter  (i.e.,  two  days 
after  Mrs.  Crompton’s  death),  Mr.  Denison  brought  the  matter 
up  again  and  said  that  he  thought  that  the  will  or  a copy  of 
it  was  in  the  office.  The  defendant  said,  “It  is  a copy”,  and 
that  he  thought  Mrs.  Crompton  had  changed  her  will  or  made 
another  will.  Mr.  Denison  is  not  sure  of  the  expression,  but  is 
sure  that  the  defendant  said  “I  think.”  Then  the  defendant  went 
on  to  make  a long  statement  about  many  strange  happenings; 
that  Mrs.  Crompton  had  desired  to  leave  him  something  in  her 
will;  that  he  (the  defendant)  could  not  draw  such  a will; 
that  Mrs.  Crompton  had  gone  to  Mr.  Shaver — the  defendant 
having  given  her  “a  list  of  some  lawyers  to  see”.  After  some 
further  questioning  the  defendant  said  that  the  amount  given 
was  $40,000.00.  The  conversation  was  then  interrupted  but  was 
resumed  later  when  the  defendant  said  that  Mrs.  Crompton  had 
desired  to  give  some  part  of  the  legacy  at  once;  had  consulted 
Mr.  Shaver,  who  had  written  a long  and  indefinite  letter;  had 
still  desired  to  make  the  gift;  that  the  defendant  had  telephoned 
to  Mr.  Macdonald,  who  had  come  and  discussed  the  matter  with 
her,  and  that  the  bonds  had  been  handed  over.  Mr.  Denison 
said  that  if  he  had  known  that  the  defendant  was  taking  such 
a gift  there  would  have  been  an  immediate  dissolution  of  part- 
nership, that  no  one  in  his  office  would  take  a gift  from  a client, 
and  made  some  other  forcible  remarks.  There  was  no  mention 
at  this  time  of  Miss  Crompton’s  will.  The  disclosure  was,  at 
Mr.  Denison’s  instance,  made  to  Mr.  Foster  on  the  same  day, 
and  the  partnership  was  very  promptly  dissolved. 
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Miss  Crompton  came  to  see  Mr.  Denison.  He  told  her  that 
until  things  cleared  up  he  could  not  talk  to  her  as  a solicitor, 
but  that  he  would  be  glad  to  do  what  he  could  as  a friend.  Miss 
Crompton  says  that  she  brought  the  agreement  with  her  and 
asked,  “Do  I have  to  sign?”,  and  that  Mr.  Denison  said,  “No.” 
I do  not  remember  that  Mr.  Denison  was  asked  about  this — he 
gave  his  evidence  before  Miss  Crompton  was  called — but  I accept 
the  statement  as  true.  Miss  Crompton’s  will  was  revoked. 

In  my  opinion,  there  was  no  valid  gift  of  the  bonds. 

The  result  of  the  relevant  authorities  is  thus  stated  by  Fer- 
guson J.A.  in  the  Appellate  Division  in  Wannamaker  v.  Living- 
ston (1918),  43  O.L.R.  243,  at  p.  258:  “ ...  if  such  a trans- 

action takes  place  when  the  grantee  or  donee  is  in  a position 
of  confidence  or  in  a position  to  exercise  influence  over  the 
grantor,  it  is  not  necessary  to  the  setting  aside  of  such  a gift, 
on  the  ground  of  undue  influence,  that  there  should  be  proof  of 
the  exercise  of  undue  influence.  Undue  influence  is  presumed, 
and  it  rests  upon  the  grantee  or  donee  to  rebut  that  presumption 
by  proving  that  the  transaction  was  righteous  and  was  fairly 
conducted  as  between  strangers;  that  the  grantor  was  not  unduly 
impressed  by  the  influence  of  the  grantee;  and  by  satisfying  the 
Court  that  the  grantor,  knowing  and  appreciating  the  effect  of 
the  transaction,  acted  voluntarily  and  deliberately,  free  from 
the  influence  of  the  grantee.”  The  citation  of  earlier  cases  is 
hardly  necessary,  but  Lord  Penzance’s  statement  in  Parfitt  v. 
Lawless  (1872),  L.R.  2 P.  & D.  462,  at  p.  468,  may  be  quoted: 
“In  equity  persons  standing  in  certain  relations  to  one  another — 
such  as  . . . attorney  and  client  . . . — are  subject  to  certain 
presumptions  when  transactions  between  them  are  brought  in 
question;  and  if  a gift  or  contract  made  in  favour  of  him  who 
holds  the  position  of  influence  is  impeached  by  him  who  is  sub- 
ject to  that  influence,  the  Courts  of  equity  cast  upon  the  former 
the  burthen  of  proving  that  the  transaction  was  fairly  conducted 
as  if  between  strangers;  that  the  weaker  was  not  unduly  im- 
pressed by  the  natural  influence  of  the  stronger,  or  the  inexperi- 
enced overreached  by  him  of  more  mature  intelligence.”  And  a 
recent  statement,  in  15  Halsbury’s  Laws  of  England,  2nd  ed.,  279, 
is:  “The  relation  of  solicitor  and  client  is  one  which  gives  rise 

to  the  presumption  of  undue  influence.  So  long  as  that  relation 
subsists,  a solicitor  cannot  take  a benefit  from  his  client  by 
way  of  gift  inter  vivos  unless  he  can  prove  that  the  gift  was 
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entirely  uninfluenced  by  the  relation.”  And  there  is  a recent 
and  authoritative  statement  by  Sir  Lancelot  Sanderson,  delivering 
the  judgment  of  the  Judicial  Committee  of  the  Privy  Council, 
in  Williams  v.  Johnson,  [1937]  4 All  E.R.  34,  at  p.  36,  which  so 
fully  covers  the  present  case  that  I quote  from  it  at  length,  as 
follows : 

“The  principle  which  applies  ...  is  to  be  found  in  the 
judgment  delivered  by  Lord  Hailsham  L.C.,  in  Inche  Noriah  v. 
Shaik  Allie  Bin  Omar,  [1929]  A.C.  127.  It  may  be  stated  as 
follows:  where  the  relations  between  the  donor  and  donee  have 
at  or  shortly  before  the  execution  of  the  gift  been  such  as  to 
raise  a presumption  that  the  donee  had  influence  over  the  donor, 
the  court  will  set  aside  the  voluntary  gift  unless  it  is  proved 
that  in  fact  the  gift  was  the  spontaneous  act  of  the  donor  acting 
in  circumstances  which  enabled  the  donor  to  exercise  an  inde- 
pendent will  and  which  justify  the  court  in  holding  that  the 
gift  was  the  result  of  a free  exercise  of  the  donor’s  will.  In 
the  case  cited  the  question  was  discussed  whether  the  presump- 
tion can  be  rebutted  in  any  other  way  than  by  proof  of  indepen- 
dent legal  advice  and  also  as  to  what  constituted  sufficient 
independent  legal  advice.  Their  Lordships  were  not  prepared 
to  accept  the  view  that  independent  legal  advice  is  the  only 
way  in  which  the  presumption  can  be  rebutted;  and  they  were 
not  prepared  to  affirm  that  legal  advice,  when  given,  does  not 
rebut  the  presumption,  unless  it  be  shown  that  the  advice  was 
taken.  They  held  that  it  was  necessary  for  the  donee  to  prove 
that  the  gift  was  the  result  of  the  free  exercise  of  the  indepen- 
dent will  of  the  donor.  It  was  pointed  out  that  the  most  obvious 
way  to  prove  the  above-mentioned  fact  is  by  establishing  that 
the  gift  was  made  after  the  nature  and  effect  of  the  transaction 
had  been  fully  explained  to  the  donor  by  some  independent 
and  qualified  person  so  completely  as  to  satisfy  the  court  that 
the  donor  was  acting  independently  of  any  influence  from 
the  donee  and  with  the  full  appreciation  of  what  he  was  doing, 
and  in  many  cases  where  there  are  no  other  circumstances  this 
may  be  the  only  means  by  which  the  donee  can  rebut  the 
presumption.  The  fact,  however,  to  be  established,  said  their 
Lordships,  was  that  which  has  been  already  stated,  and  if  evi- 
dence is  given  of  circumstances  sufficient  to  establish  that  fact 
they  saw  no  reason  for  disregarding  them  merely  because  they 
do  not  include  the  advice  from  a lawyer.  They  refused  to  lay 
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down  what  advice  must  be  received  in  order  to  satisfy  the  rule 
where  independent  legal  advice  is  relied  on  further  than  to 
say  that  it  must  be  given  with  a knowledge  on  the  part  of  the 
adviser  of  all  relevant  circumstances  and  must  be  such  as  a 
competent  and  honest  adviser  would  give  if  acting  solely  in  the 
interest  of  the  donor.” 

In  the  present  case,  the  defendant,  in  my  opinion,  fails 
utterly  to  satisfy  the  onus  cast  upon  him  by  the  relation  in 
which  he  stood  to  Mrs.  Crompton.  It  is  true  that  when  Mrs. 
Crompton  took  the  bonds  to  Mr.  Shaver  he  advised  her  not  to 
hand  them  over,  or  not  to  hand  them  over  forthwith;  also  that 
in  his  letter  of  March  12  (exhibit  14)  he  put  himself  on  record 
as  having  tendered  that  advice.  But  really  what  was  said  and 
written  amounted  to  little,  if  anything,  more  than  a statement 
that  it  was  unwise  to  make  a gift  which  might  be  set  aside,  and 
advice  as  to  the  course  which  Mrs.  Crompton  might  follow  if 
she  decided  to  transfer  the  bonds  and  desired  to  render  the 
transaction  unimpeachable.  It  was  not  advice  as  to  whether  it 
was  in  her  interest  to  make  the  transfer.  Mrs.  Crompton  was 
not  asking  for  that  kind  of  advice.  Indeed,  it  is  quite  possible 
that  even  if  a solicitor,  fully  informed  as  to  the  circumstances, 
had  advised  her  that  it  was  not  in  her  interest  to  proceed,  she, 
in  spite  of  the  advice,  would  have  proceeded.  But,  however 
that  may  be,  neither  the  discussion  with  Mr.  Shaver  nor  his 
letter  nor  the  discussions  with  Mr.  Macdonald  tended  to  free 
her  from  that  influence  of  the  defendant  which  is  presumed 
from  the  relationship  and  which,  apart  from  any  presumption, 
is  proved  to  have  existed.  It  cannot  be  said  that  the  defendant 
has  proved  that  “the  gift  was  entirely  uninfluenced  by  the  rela- 
tion”. Indeed,  in  my  opinion,  the  influence  was  operative 
throughout  the  time  when  the  transfer  was  under  discussion. 

The  case  as  to  the  will  is  by  no  means  so  simple.  As  to 
the  law  to  be  applied  in  such  cases  I have  been  as  much  per- 
plexed as  was  the  learned  writer  of  the  article  in  (1938)  16  Cana- 
dian Bar  Review,  405. 

If  Lord  Wensleydale’s  first  rule  in  Barry  v.  Butlin  (1838), 
2 Moo.  P.C.  480,  at  p.  482,  that  “ . . . the  onus  probandi  lies 
in  every  case  upon  the  party  propounding  a Will;  and  he  must 
satisfy  the  conscience  of  the  Court  that  the  instrument  so  pro- 
pounded is  the  last  Will  of  a free  and  capable  Testator,”  could 
be  taken  to  be  complete  and  at  the  present  day  literally  accur- 
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ate,  and  if  it  could  be  said  that,  whenever  the  circumstances 
give  rise  to  the  suspicion  that  pressure  was  exerted  by  the 
beneficiary,  the  proponent,  in  order  to  prove  that  the  testator 
was  “free”,  must  remove  that  suspicion,  then  this  case,  in  my 
opinion,  would  be  a simple  one;  for  upon  a consideration  of  the 
whole  of  the  evidence  I think  that  the  bequest  of  the  $40,- 
000.00  was  not  an  act  of  bounty  but  a compliance  with  the 
defendant’s  demands.  I might,  adapting  the  language  of  Mere- 
dith C.J.C.P.,  in  Lloyd  v.  Robertson  (1916),  35  O.L.R.  264,  at 
p.  278,  express  myself  as  thinking  that  “although  it  was  the 
voice  of  (the  testatrix)  that  gave  the  instructions,  and  spoke 
at  the  execution  of  the  will,  it  was  the  hands  of  (the  defendant) 
that  pulled  the  strings.”  {Lloyd  v.  Robertson  is  not  cited  as 
an  authority;  the  trial  judgment  having  been  reversed  in  the 
Appellate  Division  on  the  ground  that,  “even  if  the  defendant 
(was)  subject  to  the  . . . heavier  onus,  as  held  . . . the  bur- 
den (had)  been  . . . discharged”:  37  O.L.R.  498,  at  p.  502.) 

In  other  judgments  there  are  statements  which  might  seem 
to  sanction  such  an  application  of  the  first  rule  in  Barry  v.  But- 
lin  as  has  just  been  discussed.  Thus  in  Fulton  v.  Andrew  (1875), 
L.R.  7 H.L.  448,  Lord  Hatherley  said,  at  p.  472:  “But  there  is 

a farther  onus  upon  those  who  take  for  their  own  benefit, 
after  having  been  instrumental  in  preparing  or  obtaining  a will. 
They  have  thrown  upon  them  the  onus  of  shewing  the  righteous- 
ness of  the  transaction.”  Wilson  v.  Bassil,  [1903]  P.  239,  is 
another  instance.  However,  there  is  not  in  either  of  these  cases 
any  definition  of  the  expression  “righteousness  of  the  transac- 
tion.” On  the  other  hand,  in  Parfitt  v.  Lawless  (1872),  L.R. 
2 P.  & D.  462,  Lord  Penzance,  at  p.  468,  considering  “a  sug- 
gestion strongly  pressed  [by  counsel]  that  the  rules  adopted  in 
Courts  of  equity  in  relation  to  gifts  inter  vivos  ought  to  be 
applied  to  the  making  of  wills,”  and  to  the  contention  that  in 
the  case  with  which  he  was  dealing  it  was  “enough  to  shew 
that  a legatee  fell  within  the  class  enumerated,  and  that,  having 
done  so,  the  onus  was  cast  upon  him  of  proving  that  his  legacy 
was  not  obtained  by  undue  influence”,  said:  “It  would  be  an 
answer  to  this  argument  to  say  that  this  has  never  been,  and 
is  not  the  law  in  this  or  any  other  court  regarding  wills”;  and 
he  went  on  to  quote  Lord  Cranworth’s  statement  in  Boyse  v. 
Rossborough  (1857),  6 H.  L.  Cas.  2,  at  p.  49,  that  “where  once 
it  has  been  proved  that  a will  has  been  executed  with  due 
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solemnities  by  a person  of  competent  understanding,  and  appar- 
ently a free  agent,  the  burthen  of  proving  that  it  was  executed 
under  undue  influence,  is  on  the  party  who  alleges  it.  Undue 
influence  cannot  be  presumed.”  He  did  not  say  what  was  meant 
by  the  words  “apparently  a free  agent”,  but  I am  inclined  to 
think  that  the  statement  as  a whole  means  that  when  it  has 
been  proved  that  the  testator  was  competent  to  make  a will, 
and  knew  the  contents  of  the  will  executed,  and  the  evidence  as 
far  as  it  has  gone  indicates  that  the  testator  vv^as  “a  free  agent”, 
the  burden  of  proof  shifts.  But  there  may  be  difficulty  about 
that  interpretation. 

This  question  as  to  the  burden  of  proof  has  been  discussed 
over  and  over  again  and  no  very  useful  purpose  would  be 
served  by  a review  of  all  the  cases;  because  in  the  very  recent 
case  of  Riach  v.  Ferris^  [1934]  S.C.R.  725,  there  is  an  authori- 
tative statement  by  the  Supreme  Court  of  Canada.  After  a 
review  of  the  well-known  authorities,  the  Supreme  Court  appar- 
ently reached  the  conclusion  (p.  735)  that  “once  it  is  affirmatively 
proved  that  the  testator,  being,  of  course,  of  sound  and  dis- 
posing mind  and  memory,  did  know  and  approve  of  the  con- 
tents of  the  will,  the  onus  is  placed  on  those  who  oppose  its 
admission  to  probate  to  prove  that,  notwithstanding  the  fact 
that  the  testator  fully  knew  and  appreciated  what  he  was  doing 
when  he  executed  the  will,  he  was  induced  to  do  so  by  some 
fraud  or  undue  influence  having  been  practised  upon  him.” 
If  the  circumstances  raise  in  the  mind  of  the  Court  a well- 
grounded  suspicion  that  the  testator  did  not  really  comprehend 
what  he  was  doing  when  he  executed  the  will,  that  suspicion 
must  be  removed  by  affirmative  proof;  but  apparently,  in  the 
view  of  the  Supreme  Court,  once  there  is  clear  proof  that 
the  testator  was  competent  and  knew  and  appreciated  what 
he  was  doing,  suspicion  of  undue  influence  will  not  suffice  to  shift 
the  onus.  The  decision  of  the  Appellate  Division  in  Wannamaker 
v.  Livingston  (1918),  43  O.L.R.  243,  already  cited  on  another 
branch  of  this  case,  seems  to  be  to  the  same  effect  upon  this 
particular  question  as  the  judgment  of  the  Supreme  Court  in 
Riach  v.  Ferris  (supra) . 

In  the  present  case,  however,  this  question  as  to  onus  of 
proof  loses  much  of  its  importance;  for  the  evidence  as  to 
the  facts  is  reasonably  full,  and,  wherever  the  onus  may  be, 
it  is  possible  to  make  a positive  finding  as  to  most  of  the  dis- 
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puted  questions.  Therefore,  in  so  far  as  the  case  depends  upon 
a finding  as  to  undue  influence,  the  difficulty  is  not  so  much 
in  deciding  whether  the  plaintiffs  have  proved  the  facts  which 
they  set  out  to  prove  as  in  deciding  whether  in  proving  what 
they  have  proved  they  have  made  out  a case;  and  the  difficulty 
in  deciding  that  question  arises  from  the  difficulty  in  finding 
a definition  of  undue  influence  which  is  really  applicable  in  this 
particular  case.  If  in  such  a case  as  this  it  could  be  said  that 
a solicitor-donee  who  exerts  an  influence  which  a solicitor  ought 
not  to  exert  upon  his  client  for  the  purpose  of  obtaining  a gift 
exercises  an  undue  influence,  the  case,  in  my  opinion,  would  be 
plain;  for,  as  has  appeared,  I think  that  the  evidence  clearly 
establishes  that  the  defendant  did  exercise  that  kind  of  influence. 
But  while  Bindley  L.J.,  said  in  Allcard  v.  Skinner  (1887),  36 
Ch.  D.  145,  at  p.  183,  in  discussing  gifts  inter  vivos  that:  '‘As  no 
Court  has  ever  attempted  to  define  fraud  so  no  Court  has  ever 
attempted  to  define  undue  influence,  which  includes  one  of  its 
many  varieties”,  still  there  are  many  statements  as  to  what 
must  be  made  out  by  a person  who  alleges  that  a will  was  brought 
about  by  the  exercise  of  undue  influence,  and  these  statements 
seem  to  preclude  the  possibility  of  a holding  that  every  influence 
improperly  exercised  by  a solicitor  is  undue  influence.  A few 
of  these  may  be  quoted.  An  early  one  is  in  Barry  v.  Butlin 
(1838),  2 Moo.  P.C.  480,  at  p.  491,  viz.:  “The  undue  influence,  and 
the  importunity  which,  if  they  are  to  defeat  a Will,  must  be  of 
the  nature  of  fraud  or  duress,  exercised  on  a mind  in  a state 
of  debility  . . . ”.  Boyse  v.  Rossborough  (1857),  6 H.L.  Cas. 
2,  already  cited  on  the  other  branch  of  this  case,  is  said  in 
Baudains  v.  Richardson,  [1906]  A.C.  169,  to  be  the  leading  auth- 
ority on  the  subject.  In  Boyse  v.  Rossborough,  Lord  Cranworth 
said,  at  p.  34:  “Undue  influence,  in  order  to  render  a will  void, 
must  be  an  influence  which  can  justly  be  described,  by  a person 
looking  at  the  matter  judicially,  to  have  caused  the  execution 
of  a paper  pretending  to  express  a testator’s  mind,  but  which 
really  did  not  express  his  mind,  but  expressed  something  else, 
something  which  he  did  not  really  mean”;  and  also,  at  p.  48:  “I 
am  prepared  to  say  that  influence,  in  order  to  be  undue  within 
the  meaning  of  any  rule  of  law  which  would  make  it  sufficient 
to  vitiate  a will,  must  be  an  influence  exercised  either  by  coercion 
or  by  fraud.  In  the  interpretation,  indeed,  of  these  words  some 
latitude  must  be  allowed.  In  order  to  come  to  the  conclusion 
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that  a will  has  been  obtained  by  coercion,  it  is  not  necessary 
to  establish  that  actual  violence  has  been  used  or  even  threat- 
ened”. Then  he  goes  on  to  discuss  conduct  sufficient  to  excite 
terror  in  one  in  feeble  health,  and  gives  some  instances  of  fraud 
that  may  be  practised,  and  he  proceeds,  at  p.  49:  “It  is,  however, 
extremely  difficult  to  state  in  the  abstract  what  acts  will  con- 
stitute undue  influence  in  questions  of  this  nature.  It  is  suffi- 
cient to  say,  that  allowing  a fair  latitude  of  construction,  they 
must  range  themselves  under  one  or  other  of  these  heads — 
coercion  or  fraud.”  (He  says  also,  but  this  is  not  relevant  to 
what  is  now  under  discussion,  that  undue  influence  cannot  be 
presumed) . 

In  Hall  V.  Hall  (1868),  L.R.  1 P.  & D.  481,  two  years  after 
the  decision  of  the  House  of  Lords  in  Boyse  v.  Rossborough,  Sir 
J.  P.  Wilde,  in  summing  up  gave  the  following  direction  to  the 
jury: 

“To  make  a good  will  a man  must  be  a free  agent.  But  all 
influences  are  not  unlawful.  Persuasion,  appeals  to  the  affec- 
tions or  ties  of  kindred,  to  a sentiment  of  gratitude  for  past 
services,  or  pity  for  future  destitution,  or  the  like, — these  are  all 
legitimate,  and  may  be  fairly  pressed  on  a testator.  On  the 
other  hand,  pressure  of  whatever  character,  whether  acting  on 
the  fears  or  the  hopes,  if  so  exerted  as  to  overpower  the  volition 
without  convincing  the  judgment,  is  a species  of  restraint  under 
which  no  valid  will  can  be  made.  Importunity  or  threats,  such 
as  the  testator  has  not  the  courage  to  resist,  moral  command 
asserted  and  yielded  to  for  the  sake  of  peace  and  quiet,  or  of 
escaping  from  distress  of  mind  or  social  discomfort,  these,  if 
carried  to  a degree  in  which  the  free  play  of  the  testator’s 
judgment,  discretion  or  wishes,  is  overborne,  will  constitute 
undue  influence,  though  no  force  is  either  used  or  threatened. 
In  a word,  a testator  may  be  led  but  not  driven;  and  his  will  must 
be  the  offspring  of  his  own  volition,  and  not  the  record  of  some 
one  else’s.” 

In  Parfitt  v.  Lawless  (1872),  L.R.  2 P.  & D.  462,  Lord  Penz- 
ance, at  p.  472,  said: 

“The  propositions  which  he  [the  defendant,  who  was  oppos- 
ing the  admission  of  the  will  to  probate]  was  bound  to  give 
reasonable  evidence  to  establish  were  these;  that  the  plaintiff 
had  interfered  in  the  making  of  the  will,  that  he  had  procured 
the  gift  of  the  residue  to  himself,  and  that  he  had  brought 
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this  about  not  by  persuasion  and  advice  (for  that  would  be 
perfectly  legal),  but  by  some  coercion  or  dominion  exercised 
over  the  testatrix  against  her  will  or  by  importunity  so  strong 
that  it  could  not  be  resisted.”  And  at  p.  474  he  said  that  the 
evidence  failed  to  support  the  proposition  “that  the  plaintiff  not 
only  advised  the  residue  to  be  left  to  himself,  but  forced  this 
disposition  upon  the  unwilling  testatrix”;  and  he  went  on:  “And 
yet  that  is  what  the  defendant  has  undertaken  to  prove.  No 
amount  of  persuasion  or  advice,  whether  founded  on  feelings  of 
regard  or  religious  sentiment,  would  avail,  according  to  the 
existing  law,  to  set  aside  this  will,  so  long  as  the  free  volition 
of  the  testatrix  to  accept  or  reject  that  advice  was  not  invaded.” 
And  previously  (p.  470)  he  had  adopted  the  statement  of  Wil- 
liams on  Executors,  that  the  influence  “must  amount  to  force 
and  coercion  destroying  free  agency;  it  must  not  be  the  influence 
of  affection  or  attachment;  it  must  not  be  the  mere  desire  of 
gratifying  the  wishes  of  another,  for  that  would  be  a very 
strong  ground  in  support  of  a testamentary  act;  further,  there 
must  be  proof  that  the  act  was  obtained  by  this  coercion;  by 
importunity  which  could  not  be  resisted;  that  it  was  done  merely 
for  the  sake  of  peace,  so  that  the  motive  was  tantamount  to 
force  and  fear.”  In  Baudains  v.  Richardson , [1906]  A.C.  169, 
after  citing  Boyse  v.  Rossborough^  supra,  and  Wingrove  v.  Win- 
grove  (1885),  11  P.D.  81,  Lord  Macnaghten,  delivering  the  judg- 
ment of  the  Privy  Council,  seems  to  adopt  the  statement  made 
in  the  last  mentioned  case,  that  there  are  different  kinds  of 
coercion  and  that  if  the  act  is  shown  to  be  the  result  of  the  wish 
and  will  of  the  testator  at  the  time,  then,  however  it  is  brought 
about — putting  aside  a case  of  fraud — still  it  is  not  undue 
influence. 

The  matter  is  summed  up  in  14  Halsbury’s  Laws  of  England, 
2nd  ed.,  230  as  follows: 

“To  constitute  undue  influence  in  the  eye  of  the  law  there 
must  be  coercion;  pressure  of  whatever  character,  whether 
acting  on  the  fears  or  the  hopes,  if  so  exerted  as  to  overpower 
the  volition  without  convincing  the  judgment,  is  a species  of 
restraint  under  which  no  valid  will  can  be  made. 

“A  person  may  exercise  an  unbounded  influence  over  another, 
which  may  be  a very  bad  influence,  without  its  being  undue 
influence  in  the  legal  sense  of  the  word.”  For  the  last  state- 
ment Wingrove  v.  Wingrove,  supra,  is  cited. 
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In  no  case  from  which  I have  quoted,  indeed  in  no  case 
cited  by  counsel  or  found  by  me,  were  the  facts  similar  to  those 
of  the  present  case.  In  the  present  case  the  essential  facts  ap- 
pear to  me  to  be  that,  whoever  first  mentioned  the  subject  of 
wills,  and  even  if  Mrs.  Crompton  if  left  to  herself  would  in  any 
will  drawn  by  her  have  given  something  to  the  defendant  by 
way  of  bounty — the  gifts  made  after  the  visits  to  Montreal 
are  indicative  of  a disposition  to  treat  him  generously — , the  truth 
is  that  the  legacy  of  $40,000.00  was  not  a bounty  at  all,  but 
was  given  because  the  defendant,  having  led  Mrs.  Crompton  to 
the  point  at  which  she  was  willing  to  enter  into  an  agreement 
for  services,  and  having  told  her  that  in  order  to  be  in  a 
position  to  enter  into  the  agreement  he  must  leave  his  firm 
and  must  have  his  future  assured,  persuaded  her  that  she  had 
come  under  an  obligation — moral,  perhaps,  rather  than  legal — 
to  go  through  with  the  transaction  and  to  make  his  future 
secure,  and  that  by  way  of  making  his  future  secure  she  must 
let  him  have  the  money  which  he  was  demanding.  His  demand 
was  for  $60,000.00.  At  first  she  seemed  to  accede  to  that  de- 
mand, but  later,  through  her  daughter,  she  obtained  the  reduc- 
tion to  $55,000.00.  Then  she  decided  that  of  the  $55,000.00 
$15,000.00  should  be  given  forthwith  and  the  balance  only  left 
by  the  will.  In  a sense,  no  doubt,  there  was  bargaining;  but 
essentially  the  legacy  was  left  by  way  of  compliance  with  a 
demand  and  by  way  of  fulfilment  of  a supposed  obligation.  There 
was  no  terrorizing  of  her  that  the  evidence  discloses,  but  I 
think  that  there  was  a complete  domination  of  her  will  by  his: 
that  there  was,  to  use  Lord  Penzance’s  words  (although  not  in 
connection  with  circumstances  such  as  he  had  before  him  in 
Parfitt  V.  Lawless)  “dominion  exercised  over  the  testatrix  against 
her  will”  or  “importunity  so  strong  that  it  could  not  be  resisted”, 
or,  to  use  the  words  already  quoted  from  14  Halsbury’s  Laws 
of  England  (although  probably  not  in  circumstances  present  to 
the  mind  of  the  author  of  the  article) , “pressure  ...  so  exerted 
as  to  overpower  the  volition  without  convincing  the  judgment.” 
It  is  my  opinion  that  the  defendant  cannot  have  the  benefit 
of  a legacy  which  the  testatrix  was,  in  the  manner  just  stated, 
induced  to  include  in  her  will.  If  the  case  is  considered  simply 
as  a case  of  the  obtaining  of  a legacy  by  undue  influence,  this 
holding  of  mine  is  perhaps  opposed  to  some  of  the  dicta  that 
have  been  quoted;  but  I think  that  it  is  not  opposed  to  anything 
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that  has  actually  been  decided  in  a case  in  which  the  facts  bore 
any  great  resemblance  to  the  facts  of  the  present  case;  indeed  I 
think  that  it  is  in  harmony  with  the  general  principle  by  which 
the  Courts  have  been  guided.  Moreover,  I think  it  is  a mistake 
to  look  on  the  case  as  one  in  which  the  only  question  is  whether 
the  defendant  procured  the  legacy  by  the  exercise  of  undue 
influence.  Undue  influence,  as  is  stated  by  Lindley  L.J.,  in 
AUcard  v.  Skinner  (1887),  36  Ch.  D.  145,  is  one  of  the  many 
varieties  of  fraud.  Therefore,  when  a Court  is  considering  whe- 
ther a testamentary  gift  is  secured  by  undue  influence,  it  is 
really  considering  whether  fraud  has  been  practised;  and  when 
there  are  found  in  the  conduct  of  the  person  who  procured  the 
disposition  some  of  the  usual  marks  of  fraudulent  conduct  it  is, 
I think,  a mistake  to  treat  the  case  as  if  what  was  involved  was 
the  mere  question  whether  the  influence  exerted  was  the  kind 
of  influence  which  the  Courts  have  called  “undue”.  The  real 
question  in  such  cases  is  whether  the  person  who  procured  the 
making  of  the  testamentary  disposition  did  so  by  fraudulent 
practices;  and  that  question  must  be  answered  upon  a considera- 
tion of  the  whole  of  the  person’s  conduct  and  not  merely  upon 
the  consideration  of  such  a simple  question  as  arises  when 
the  Court  is  endeavouring  to  ascertain  whether  there  was  “coer- 
cion”. Now  one  of  the  marks  of  fraud  is  secrecy;  and  in  the 
case  of  the  procuring  of  a v^ill  it  is  fraudulent  to  keep  the 
testator  away  from  his  natural  advisers.  I have  not  stated,  and 
this  judgment  is  so  long  that  I refrain  from  stating,  the  evidence 
indicative  of  a desire  for  secrecy,  e.g.,  the  causing  of  Mrs. 
Crompton  to  revoke  her  son’s  authority  to  open  her  safe-deposit 
box  in  which  her  will  was  to  be  kept.  The  defendant’s  relation- 
ship with  the  testatrix  was  in  the  first  instance  simply  that  of 
an  employee  or  member  of  a firm  of  solicitors  with  the  firm’s 
client.  As  time  went  on  the  defendant  personally  did  more  and 
more  of  the  work  which  fell  to  be  performed  by  the  firm  as  a 
firm.  He  also  did  work  which  was  outside  the  scope  of  the  firm’s 
former  activities,  and  was  paid  for  it,  the  understanding  being 
that  the  money  given  to  him  should  be  for  himself  and  not  for 
the  firm.  But  Mrs.  Crompton  had  never  ceased  to  think  that 
the  person  to  whom  she  was  to  go  for  advice  in  important  matters 
was  Mr.  Denison;  and  the  defendant  was  under  obligation  to 
see  that  she  got  that  advice  when  it  was  needed.  Obviously 
he  was  under  obligation  to  the  firm  to  see  that  Mrs.  Crompton’s 
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legal  business  was  conducted  by  the  firm  and  to  see  that  what- 
ever payment  there  was  for  the  performance  of  legal  services 
came  to  the  firm.  But  the  obligation  was  not  a mere  obligation 
to  the  firm;  it  was  an  obligation  to  Mrs.  Crompton  resting  upon 
him  as  a member  or  employee  of  the  firm.  He  told  Mrs. 
Crompton,  accurately,  that  Mr.  Denison  would  not  draw  a will 
by  which  a large  sum  was  left  to  Mr.  Denison’s  partner  or 
employee.  But  this  was  only  part  of  the  truth.  The  proba- 
bility is  that  if  the  matter  had  been  discussed  by  Mrs.  Crompton 
with  Mr.  Denison  the  will  would  never  have  been  drawn.  Cer- 
tainly it  would  not  have  been  drawn  by  Mr.  Denison.  Almost 
certainly  Mrs.  Crompton  would  have  been  advised  against  pro- 
ceeding with  the  will,  the  handing  over  of  the  bonds,  and  the 
making  of  the  agreement  for  services.  Miss  Crompton,  speak- 
ing, no  doubt,  as  well  for  her  mother  as  for  herself,  actually 
told  the  defendant  to  discuss  the  matter  of  future  services  with 
Mr.  Denison;  and  there  was  the  partial  discussion  that  has 
been  described.  But  there  was  none  of  that  disclosure  of  the 
whole  project  which  obviously  the  circumstances  called  for; 
there  was  no  communication  of  the  fact  that  he  had  been  told 
to  speak  to  Mr.  Denison;  and  there  was,  in  that  sense,  the 
keeping  of  Mrs.  Crompton  away  from  her  natural  adviser.  This, 
in  my  opinion,  was  in  itself  fraud.  Whether  in  itself  it  would 
have  been  sufficient  to  render  the  legacy  void  or  voidable  is  a 
question  which  need  not  be  considered;  for,  taken  with  the  pres- 
sure exerted  (whether  that  pressure  was  or  was  not  in  itself 
undue  infiuence)  it  amounts,  in  my  opinion,  to  a fraud  practised 
upon  the  testatrix,  resulting  in  the  making  of  the  will.  And 
so  I repeat  that  it  does  not  suffice  to  consider  merely  whether 
the  pressure  exerted  was  undue  influence  within  the  descriptions 
of  undue  influence  found  in  the  cases.  The  question  is  whether 
the  making  of  the  will  was  brought  about  by  fraud,  the  fraud 
consisting  partly  in  the  exercise  of  influence,  partly  in  making 
representations  (some  of  which  have  been  mentioned),  and 
partly  in  bringing  it  about  that  the  testatrix  was  deprived  of  the 
benefit  of  that  advice  to  which  as  a client  of  the  firm  she  was 
entitled. 

The  latest  relevant  case  in  Ontario  is  Re  Souch,  [1938]  O.R. 
48.  That  was  a case  of  a codicil  drawn  by  the  beneficiary.  It 
was  held  that  the  onus  of  justifying  the  gift  rested  upon  the 
beneficiary  and  had  not  been  satisfied.  It  was  found  that  the 
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testatrix  executed  the  codicil  without  reading  it,  on  the  faith 
of  an  assurance  by  the  beneficiary  that  it  had  been  prepared 
in  accordance  with  the  testatrix’s  instructions,  and  that  this 
statement  was  true.  Nevertheless  it  was  said  by  the  majority 
of  the  Court  that  the  circumstances  “were  such  as  to  call  in 
the  most  emphatic  manner  for  an  explanation  such  as  would 
satisfy  the  conscience  of  the  Court”,  and  that  this  explanation 
was  not  forthcoming;  and,  therefore,  that  the  gift  could  not  be 
sustained.  It  was  said  also  that  the  case  apparently  fell  within 
the  fourth  of  Sir  J.  P.  Wilde’s  rules  in  Guardhouse  v.  Blackburn 
(1866),  L.R.  1 P.  & D.  109,  at  p.  116,  viz.,  “that  although  the 
testator  did  know  and  approve  of  the  contents,  the  paper  may 
be  refused  probate,  if  it  be  proved  that  any  fraud  has  been 
purposely  practised  on  the  testator  in  obtaining  his  execution 
thereof.”  I cannot  from  the  report  gather  precisely  what  fraud 
had  been  practised  so  as  to  bring  the  case  within  this  rule. 
The  beneficiary  appears  to  have  suggested  the  gift;  but  the 
only  representation  mentioned  is  the  representation  that  the  will 
as  written  followed  the  instructions,  and  this  representation  is 
said  to  have  been  true.  However,  the  case  in  so  far  as  it  is  in 
point  seems  to  indicate  that  when  the  circumstances  arouse 
suspicion  there  is  cast  upon  the  beneficiary  who  was  instrumental 
in  preparing  the  will  an  onus  somewhat  greater  than  I have 
in  this  judgment  taken  to  be  the  onus  resting  upon  the  defendant, 
and  also  an  opinion  that,  in  such  a case  as  Re  Souch^  supra, 
Sir  J.  P.  Wilde’s  fourth  rule  is  to  be  applied  upon  very  slight 
evidence  of  fraud.  However,  in  Re  Souch  there  was,  as  is 
evidenced  by  the  dissenting  judgment  of  Fisher  J.A.,  a good 
deal  of  reason  for  questioning  the  capacity  of  the  testatrix; 
and  I do  not  know  that  the  case  really  is  very  helpful  in  the 
present  instance.  It  is  discussed  in  the  article  in  16  Canadian 
Bar  Review  to  which  reference  has  been  made. 

Mr.  Tilley  contends  for  the  invalidity,  not  only  of  the  legacy, 
but  also  of  the  appointment  of  the  defendant  as  executor  and 
trustee  and  of  the  clause  sanctioning  his  employment  as  a solici- 
tor and  payment  to  him  for  services,  including  services  which 
an  executor  not  being  a solicitor  could  perform.  He  refers  to 
the  fact  that  the  office  of  executor  in  Ontario  is  an  office  of  profit, 
and  he  criticizes  severely  the  inclusion  in  the  will  of  the  provi- 
sion authorizing  an  acceptance  of  fees  for  doing  professional 
work  and  work  which  an  unprofessional  person  could  do.  1 
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have  referred  already  to  the  fact  that  it  is  probable  that  if  the 
defendant  acts  with  the  plaintiffs  as  one  of  the  executors 
and  as  one  of  the  trustees  for  Mr.  Fred  Crompton’s  children, 
there  will  be  some  unpleasantness.  This  unpleasantness  will  be 
still  greater  if  the  defendant  insists  upon  performing,  and  being 
paid  for,  such  services  as  are  provided  for  by  the  last  mentioned 
clause.  Nevertheless,  I cannot  see  upon  what  footing  the  benefits 
conferred  upon  the  defendant  other  than  the  legacy  itself  are 
to  be  declared  invalid.  The  instructions  for  the  will,  written,  as 
has  been  stated,  under  the  guidance  of  the  defendant,  named 
him  or  such  person  as  he  selects  in  writing  as  sole  executor;  but 
it  does  not  appear  that  he  made  any  particular  effort  to  induce 
Mrs.  Crompton  to  name  him.  Indeed,  when  Miss  Crompton  was 
discussing  her  will  she  expressed  the  opinion  that  she  would 
sooner  have  the  defendant  than  a trust  company  as  executor; 
and  Mrs.  Crompton’s  views  on  such  a subject  quite  probably 
were  the  same  as  Miss  Crompton’s.  At  any  rate  it  is  not  made 
to  appear  that  it  was  not  Mrs.  Crompton’s  desire  that  the  defen- 
dant should  be  executor.  In  the  instructions  as  written  by  Mrs. 
Crompton  there  is  no  provision  for  compensation.  The  instruc- 
tions in  that  regard  were  taken  by  Mr.  Shaver  in  the  course  of 
his  discussions  with  Mrs.  Crompton.  My  conclusion  therefore 
is  that  the  declaration  ought  to  be  that  the  will  of  March  8th, 
1937,  omitting  clause  9 (the  gift  of  $40,000.00  to  the  defendant) 
is  the  last  will  of  the  testatrix  and  ought  to  be  admitted  to 
probate.  Re  Souch^  [1938]  O.R.  48,  is  the  latest  case  in  which 
the  practice,  now  well-established,  of  admitting  to  probate  so 
much  of  the  will  as  is  not  affected  by  fraud  or  undue  influence 
has  been  followed. 

The  question  of  costs  presents  a certain  difficulty.  The 
plaintiffs  are  completely  successful  in  the  action  as  to  the  bonds. 
And  they  succeed  substantially  in  the  proceedings  removed  from 
the  Surrogate  Court  into  the  Supreme  Court.  Their  original 
claim,  as  has  been  mentioned,  was  that  the  Court  should  decree 
probate  of  the  will  of  March  24th,  1933,  and  the  codicil  of 
June  9th,  1933.  But  in  their  defence  to  the  counterclaim,  while 
they  alleged  that  when  Mrs.  Crompton  destroyed  the  will  and 
codicil  of  1933  she  did  so  without  any  intention  of  revoking  them 
(the  circumstances  in  which  the  former  will  was  destroyed  have 
not  been  stated,  and  need  not  at  this  point  be  stated),  they 
submitted  alternatively  that  should  the  will  of  March  8th,  1937, 
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be  admitted  to  probate  it  ought  to  be  declared  that  the  defen- 
dant was  not  entitled  to  take  any  benefit  under  it  or  to  act  as 
an  executor  of  it.  And  at  the  opening  of  the  trial,  as  has  been 
stated,  their  counsel  announced  that  they  were  willing  to  have 
the  will  of  March  8th,  1937,  admitted  to  probate  without  the 
clauses  to  which  they  objected.  The  real  contest,  then,  at  the 
trial  was  as  to  the  validity  of  these  clauses  to  which  objection 
was  taken,  and  the  plaintiffs  have  succeeded  as  to  the  principal 
one  of  those  clauses — the  legacy.  That  being  so,  I think  that 
the  defendant  ought  to  be  ordered  to  pay  their  costs  of  the 
action  and  of  the  contest  as  to  the  will,  but,  of  course,  there 
ought  to  be  a direction  to  the  Taxing  Officer  to  avoid  any 
duplication  of  counsel  fees.  The  action  and  the  issue  were  tried 
together  and  the  fees  taxable  ought  to  be  the  fees  of  one  trial. 
This  much  I think  is  tolerably  plain.  The  difficulty  is  as  to 
the  costs  of  the  Official  Guardian.  The  infants  represented  by 
him  were  not  parties  to  the  action  but  were  necessary  parties 
to  the  issue.  By  his  pleading  the  Official  Guardian  submitted 
their  rights  to  the  protection  of  the  Court.  At  the  trial,  while 
he  did  not  take  any  very  active  part,  he  seemed  rather  to  sup- 
port the  later  will,  which  was  the  only  will  under  which  the 
infants  took  any  interest.  In  those  circumstances  it  would  seem 
to  be  anomalous  that  the  defendant  should  be  ordered  to  pay 
the  Official  Guardian’s  costs,  and  I think  that  the  proper  direc- 
tion is  that  those  costs  be  paid  out  of  the  part  of  the  residue  set 
aside  for  the  infants. 


Judgment  accordingly. 
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[COURT  OF  APPEAL.] 

Montreal  Trust  Company  v.  Abitibi  Power 
& Paper  Co*  Ltd*  et  al* 

Constitutional  Law-Bankruptcy  and  insolvency — Companies — The  Jud- 
icature Act,  R.S.O.  1927,  ch.  88,  sec.  15(i),  as  amended  by  1935,  25 
Geo.  V,  ch.  32,  sec.  2— The  Companies’  Creditors  Arrangement  Act, 
1932-33,  23-24  Geo.  V,  ch.  36  (Can.) — Dominion  and  Provincial  legis- 
lation both  occupying  the  same  field — Whether  resort  can  be  had 
to  Provincial  legislation. 

On  an  appeal  from  the  order  of  McTague  J.,  reported  in  [1938]  O.R. 
81,  dismissing  a motion  for  an  order  sanctioning  the  sale  or  transfer 
of  the  assets  of  the  Abitibi  Power  & Paper  Company  Limited  under 
The  Judicature  Act,  R.S.O.  1927,  ch.  88,  sec.  15,  clause  (i),  as  amended 
by  1935,  25  Geo.  V,  ch.  32,  sec.  2,  it  was  held  by  the  majority  of  the 
Court  of  Appeal  (Jeffrey  J.  and  Henderson  J.A.  dissenting),  that  the 
appeal  should  be  dismissed. 

The  proposed  plan  was  in  fact  an  arrangement  proposed  between  a 
debtor  company  and  its  secured  creditors  and  could  be  considered 
and  dealt  with  under  the  statutes  of  the  Dominion  Parliament, 
being  The  Companies’  Creditors  Arrangement  Act,  1933,  23-24  Geo.  V, 
ch.  36,  and  sec.  123  of  The  Companies  Act,  1934,  24-25  Geo.  V,  ch.  33. 
Since  the  legislative  field  covering  the  matter  had  been  occupied 
by  the  Dominion  Parliament,  the  Ontario  statute  was  not  effective 
to  authorize  the  Court  to  do  what  was  proposed. 

An  appeal,  pursuant  to  leave  granted  by  Middleton  J.A., 

by  the  defendants  other  than  Abitibi  Power  and  Paper  Co.  Ltd. 

from  the  order  of  McTague  J.,  reported  in  [1938]  O.R.  81, 

dismissing  a motion  made  under  The  Judicature  Act,  R.S.O. 

1927,  ch.  88,  sec.  15  (i),  as  amended  by  1935,  25  Geo.  V,  ch. 

32,  sec.  2,  for  an  order  approving  a sale  or  transfer  of  assets  of 

the  defendant  company. 

March  14th,  15th,  16th,  17th,  18th,  28th,  29th  and  30th,  1938. 
The  appeal  was  heard  by  Latchford  C.J.A.,  Rose  C.J.H.C., 
Fisher  J.A.,  Jeffrey  J.  and  Henderson  J.A. 

A preliminary  motion  was  made  to  quash  the  appeal. 

D.  L.  McCarthy y K.C.,  for  the  bondholders’  defensive  com- 
mittee under  the  chairmanship  of  Sir  Henry  Drayton,  contended 
that  the  appeal  was  invalid  because  all  the  parties  had  not 
received  notice  of  the  application  to  obtain  special  leave  to 
appeal  as  required  by  Rule  213.  It  was  necessary  to  obtain 
leave  because  the  order  was  clearly  interlocutory  and  the  bond- 
holders’ defensive  committee,  as  a party  affected  by  the  order 
sought,  was  entitled  to  notice.  Reference  to  The  Interpretation 
Act,  R.S.O.  1937,  ch.  1,  sec.  33;  The  Judicature  Act,  R.S.O. 
1937,  ch.  100,  sec.  l(m);  Re  McLean  Stinson  and  Brodie  Ltd. 
(1910),  2 O.W.N.  294;  In  re  Smith  and  Hogan  Ltd.;  Industrial 
Acceptance  Corpn.  Ltd.  et  al.  v.  Canada  Permanent  Trust  Co., 
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[1931]  S.C.R.  652,  at  p.  655;  Boston  Law  Book  Co.  v.  Canada 
Law  Book  Co.  Limited  (1918),  15  O.W.N.  127;  Chapman  v. 
Rose-Bnider  Fur  Co.  (1922),  51  O.L.R.  603.  In  any  event,  even 
if  notice  had  been  given,  this  was  not  a proper  case  for  the 
granting  of  leave  to  appeal:  Re  Hynes  and  Swartz,  [1937] 
O.R.  924;  Re  Langley’s  Limited,  [1937]  O.W.N.  661. 

A.  G.  Slaght,  K.C.,  for  Messrs.  Wood,  Gundy  and  Company, 
urged  that  the  appeal  be  quashed  for  the  same  reasons. 

A.  W.  Roebuck,  K.C.,  for  Lord  Rothermere  and  companies, 
owners  of  common  shares,  and  common  shareholders  protective 
committee,  supported  this  argument. 

Strachan  Johnston,  K.C.,  J.  S.  D.  Tory  and  Ian  S.  Johnston, 
for  the  plaintiff  Montreal  Trust  Company,  contended  that  leave 
to  appeal  should  not  have  been  granted  because  the  order  was 
clearly  interlocutory  and  did  not  involve  any  conflicting  deci- 
sions or  any  important  points  of  law.  The  only  question  is 
one  as  to  procedure.  Reference  to  Blakey  v.  Latham  (1889), 
43  Ch.  D.  23;  Bozson  v.  Altrincham  Urban  District  Council, 
[1903]  1 K.B.  547;  Hendrickson  v.  Kallio,  [1932]  O.R.  675; 
National  Trust  Co.  Ltd.  v.  Great  Lakes  Paper  Co.  Ltd.,  [1936] 
O.W.N.  113. 

R.  8.  Robertson,  K.C.,  E.  G.  McMillan,  K.C.,  and  Peter 
Wright,  for  the  liquidator,  supported  the  motion. 

W.  N.  Tilley,  K.C.,  Glyn  Osier,  K.C.,  J.  R.  Cartwright,  K.C., 
and  C.  F.  H.  Carson,  K.C.,  for  the  individual  defendants,  con- 
tended that  the  proceedings  here  were  all  part  of  an  action 
and  only  parties  to  that  action  needed  to  be  served  with  the 
notice  of  application  for  leave  to  appeal.  The  bondholders’ 
defensive  committee  is  not  a party  and  even  if  it  is,  Rule  213 
is  merely  directory  and  not  imperative.  The  procedure  here 
adopted  was  the  only  practical  method.  In  any  event,  once 
leave  has  been  granted,  there  can  be  no  appeal  therefrom. 
Reference  to  In  re  A Debtor,  [1901]  2 K.B.  354;  Town  of 
Aurora  v.  Village  of  Markham  (1902),  32  S.C.R.  457;  In  re 
Smith  and  Hogan  Ltd.;  Industrial  Acceptance  Corpn.  Ltd.  et  al. 
V.  Canada  Permanent  Trust  Co.,  supra;  Lane  and  another  v. 
Esdaile  and  another,  [1891]  A.C.  210.  The  order  granting 
leave  was  properly  made  pursuant  to  Rule  493,  because  there 
were  real  questions  of  law  involved. 

McCarthy,  K.C.,  in  reply.  Rule  493  does  not  authorize 
the  granting  of  leave  to  appeal  where  the  question  is  not  one 
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of  law,  but  merely  of  deciding  which  of  two  reorganization 
plans  should  be  adopted.  The  bondholders’  defensive  committee 
was  the  chief  opponent  of  the  plan  proposed  by  the  defendants 
and  was  certainly  entitled  to  notice:  In  re  A Debtor , supra, 
distinguished. 

The  Court  reserved  judgment  on  the  preliminary  objection 
and  proceeded  to  hear  the  appeal. 

W.  N.  Tilley,  K.C.,  Glyn  Osier,  K.C.,  J.  R.  Cartwright,  K.C., 
and  C.  F.  H.  Carson,  K.C.,  for  the  individual  defendants,  appel- 
lants. Section  15(i)(l)  of  The  Judicature  Amendment  Act, 
1935,  25  Geo.  V,  ch.  32  (Ont.),  which  purports  to  apply  to  the 
reorganization  of  companies  where  a meeting  of  bondholders 
is  called  to  approve  a sale  for  other  than  cash,  is  directly  ap- 
plicable to  the  plan  submitted  by  the  bondholders’  representative 
committee,  and  is  intra  vires.  The  substance  of  this  plan  is  the 
enforcement  of  the  mortgage  security  independently  and  with- 
out any  arrangement  with  the  company.  The  Companies’  Cre- 
ditors Arrangement  Act,  1932-3,  23-24  Geo.  V,  ch.  36  (Can.) 
and  The  Companies  Act,  1934,  24-25  Geo.  V,  ch.  33  (Can.)  cover 
the  field  where  an  arrangement  between  the  company  and  its 
creditors  is  proposed,  but  do  not  apply  to  this  situation  which 
is  merely  one  of  secured  creditors  enforcing  their  claim  by  means 
of  a judicial  sale.  Nor  can  The  Winding-up  Act,  R.S.C.  1927, 
ch.  213,  be  applied  because  all  the  assets  of  the  company  were 
charged  to  secure  the  bondholders,  and  there  is  nothing  in  the 
possession  of  the  liquidator. 

The  plan  itself  is  fair  to  all  parties  and  provides  the  best 
method  for  introducing  the  necessary  new  capital  into  the 
company  on  reasonable  terms.  The  alternative  plan  suggested 
by  the  defensive  committee  of  bondholders  does  not  adequately 
provide  for  the  necessary  financing,  and  is  too  generous  to  the 
holders  of  the  equity.  The  latter  should  have  no  voice  in  the 
matter,  as  the  plan  involves  a judicial  sale,  to  be  ordered  by 
the  Court  and  it  is  entirely  in  the  Court’s  discretion  to  say 
whether  the  company,  represented  by  the  equity  holders,  has 
been  properly  treated. 

Moreover,  it  is  within  the  Court’s  discretion  to  say  whether 
the  plan  has  received  a proper  approving  vote  of  the  bondholders. 
The  learned  Judge  at  first  instance  erred  in  holding  that  the 
proper  statutory  majority  had  not  been  obtained.  This  de- 
pends not  upon  the  merits  of  the  plan,  which  is  an  entirely 
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separate  consideration,  but  upon  the  difficulty  of  getting  out 
the  vote.  In  the  case  at  bar,  because  the  bonds  were  bearer 
bonds,  and  very  widely  held,  it  was  impossible  to  obtain  a larger 
approving  vote. 

W.  B.  Common,  K.C.,  for  the  Attorney-General  of  Ontario, 
supported  the  argument  that  The  Judicature  Amendment  Act, 
1935,  25  Geo.  V,  ch.  32  (Ont.),  was  valid. 

E.  G.  Long,  K.C.,  for  the  preferred  stockholders’  committee, 
argued  that  the  preferred  stock  represented  the  only  equity 
in  the  company,  and  urged  that  the  plan  proposed  by  the  bond- 
holders’ representative  committee  be  adopted  as  providing  the 
only  permanent  solution  to  the  company’s  difficulties. 

R.  L.  Kellock,  K.C.,  for  the  Royal  Securities  Corporation 
Ltd.,  pointed  out  that  this  corporation,  though  refraining  from 
voting  at  the  bondholders’  meeting,  was  now  in  favour  of  the 
plan  proposed  by  the  bondholders’  representative  committee. 

D.  L.  McCarthy,  K.C,,  for  the  bondholders’  defensive  com- 
mittee under  the  chairmanship  of  Sir  Henry  Drayton.  The  pith 
and  substance  of  the  plan  here  proposed  is  a reorganization 
and  not  a sale.  This  is  clearly  indicated  by  the  language  of  the 
plan  and  the  discussion  at  the  bondholders’  meeting.  Accord- 
ingly sec.  15  (i)  of  The  Judicature  Amendment  Act,  which  merely 
provides  for  a sale  for  other  than  cash,  is  not  applicable. 

In  any  event,  sec.  15  (i)  is  ultra  vires  of  the  Province  be- 
cause it  relates  to  bankruptcy,  and  this  portion  of  the  field  has 
already  been  occupied  by  The  Companies’  Creditors  Arrange- 
ment Act,  1932-33,  23-24  Geo.  V,  ch.  36  (Can.).  Reference  to 
Attorney -General  for  Canada  v.  Attorney -General  for  British 
Columbia  and  others,  [1930]  A.C.  Ill,  at  p.  118;  Shields  v. 
Peak  et  al.  (1883),  8 S.C.R.  579;  Hoffar  Ltd.  v.  Can.  Credit 
Men’s  Trust  Assn.,  [1929]  2 D.L.R.  73,  10  C.B.R.  369;  In  the 
Matter  Of  A Reference  Concerning  The  Constitutional  Validity 
Of  The  Companies’  Creditors  Arrangement  Act,  [1934]  S.C.R. 
659;  Halsbury,  2nd  ed.,  vol.  5,  p.  796. 

Even  if  The  Judicature  Amendment  Act  is  intra  vires  and 
applicable,  it  does  not  allow  for  this  plan  because  the  50  per 
cent,  approving  vote  has  not  been  obtained.  Moreover  the 
learned  Judge  at  first  instance  exercised  a proper  discretion  in 
refusing  to  accept  an  approving  vote  of  less  than  50  per  cent., 
because  this  plan  is  bad  on  the  merits.  It  is  unfair  to  the  bond- 
holders to  burden  the  capital  structure  with  additional  prior 
lien  bonds  when  such  additional  capital  is  not  actually  necessary. 
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R.  S,  Robertson^  K.C.,  and  Peter  Wright,  for  the  liquidator. 
Even  assuming  that  The  Judicature  Amendment  Act,  1935,  25 
Geo.  V,  ch.  32,  is  valid,  which  is  not  admitted,  it  does  not  auth- 
orize the  carrying  out  of  the  plan  proposed  by  the  bondholders’ 
representative  committee.  The  Act  purports  only  to  provide 
for  a meeting  at  which  the  bondholders  may  approve  of  a sale 
for  other  than  cash  and  otherwise  adds  nothing  to  the  powers 
given  the  bondholders  in  the  trust  indenture.  Reference  to 
Simpson  v.  Palace  Theatre  Limited  (1893),  69  L.T.  70.  Yet 
the  plan  approved  by  the  bondholders’  meeting  assumes  to  pro- 
vide, not  only  for  such  a sale,  but  also  for  a rigid  allocation 
and  distribution  of  the  consideration.  Further,  it  contains  as 
an  integral  term,  a provision  covering  the  control  of  the  new 
company  and  the  manner  in  which  the  directors  are  to  be 
selected.  In  addition  it  provides  for  the  placing  of  a prior  lien 
on  the  company  assets  and  the  distribution  of  the  consideration 
for  the  same.  All  this  procedure  goes  far  beyond  the  terms 
of  The  Judicature  Amendment  Act  and  much  of  it  is  contrary 
to  the  terms  of  the  bond  mortgage. 

Moreover  the  transaction  contemplated  by  the  plan  here 
proposed  is  not  a real  “sale”  as  provided  for  by  The  Judicature 
Amendment  Act  or  the  trust  indenture.  There  is  no  existing 
purchaser,  no  contract  of  sale  and  no  consideration,  apart  from 
certain  money  to  be  raised  by  pledging  the  assets  of  the  com- 
pany. Reference  to  Scweitzer  v.  Mayhew  (1862),  31  Beav.  37; 
Locking  v.  Parker  (1872),  L.R.  8 Ch.  30;  Halsbury,  2nd 
ed.,  vol.  5,  pp.  529,  530;  King  v.  England  (1864),  33  L.J.Q.B. 
145;  Moore,  Nettlefold  & Co.  v.  Singer  Manufacturing  Company, 
[1904]  1 K.B.  820. 

Even  if  the  proposed  plan  is  covered  by  The  Judicature 
Amendment  Act  and  the  terms  of  the  bond  mortgage,  a proper 
reading  of  that  Act,  and  a consideration  of  the  surrounding 
circumstances,  makes  it  clear  that  the  learned  trial  Judge  was 
right  in  holding  that  the  fifty  per  cent,  vote  required  by  the 
Act  was  not  obtained  and  that  he  exercised  a proper  discretion 
in  refusing  to  accept  an  approving  vote  of  less  than  fifty  per 
cent. 

In  any  event  The  Judicature  Amendment  Act  either  is  in- 
valid, because  it  purports  to  deal  with  a field  already  occupied 
by  The  Companies’  Creditors  Arrangement  Act,  1932-33,  23-24 
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Geo.  V,  ch.  36  (Can.),  and  secs.  122,  123  of  The  Companies 
Act,  1934,  24-25  Geo.  V,  ch.  33  (Can.),  or  else  it  was  not  in- 
tended to  cover  this  case.  The  scheme  here  proposed  involves 
the  reorganization  and  recapitalization  of  a Dominion  company 
and  the  terms  of  The  Companies’  Creditors  Arrangement  Act, 
read  together  with  sec.  123  of  The  Companies  Act,  are  wide 
enough  to  cover  it,  even  though  the  Act  contains  no  express 
sale  provision:  In  re  Canning,  Jarrah  Timber  Co,  {Western 
Australia),  Ltd.,  [1900]  1 Ch.  708;  In  re  Tea  Corporation,  Ltd., 
[1904]  1 Ch.  12;  Halsbury,  2nd  ed.,  vol.  5,  pp.  795-6;  In  re 
South  African  Supply  and  Cold  Storage  Co.,  [1904]  2 Ch.  268, 
at  p.  286;  In  The  Matter  Of  A Reference  Concerning  The  Con- 
stitutional Validity  of  The  Companies’  Creditors  Arrangement 
Act,  [1934]  S.C.R.  659. 

As  the  company  is  insolvent.  The  Judicature  Amendment 
Act  is  invalid  insofar  as  it  provides  for  the  payment  of  the  ex- 
penses of  the  bondholders’  representative  committee.  This  is 
not  permitted  by  The  Winding-up  Act,  R.S.C.  1927,  ch.  213. 
The  proposed  plan  offends  even  more  in  this  respect  by  pur- 
porting to  allow  for  the  expenses  of  the  bondholders’  protective 
committee  and  the  preferred  stockholders’  protective  committee 
as  well. 

E.  G.  McMillan,  K.C.,  also  for  the  liquidator.  Mr.  Justice 
McTague  was  right  in  refusing  to  accept  an  approving  vote  of 
less  than  50  per  cent,  and  the  Court  of  Appeal  should  not  now 
interfere  with  his  discretion  on  this  point:  Dunlop  Rubber  Co. 
Ltd.  V.  Dunlop,  [1921]  1 A.C.  367;  In  re  English,  Scottish  and 
Australian  Chartered  Bank,  [1893]  3 Ch.  385;  British  and 
American  Trustee  and  Finance  Corpn.  Ltd.  and  Reduced  v. 
John  Couper,  [1894]  A.C.  399,  at  402. 

A.  G.  Slaght,  K.C.,  for  Messrs.  Wood,  Gundy  & Company. 
The  plan  here  proposed  is  bad  on  the  merits.  Moreover,  it  is 
a reorganization  and  not  a sale,  because  there  is  no  purchaser 
in  existence  and  no  real  consideration.  Therefore  The  Judica- 
ture Amendment  Act  cannot  be  applied.  In  any  event  that 
Act  is  ultra  vires,  because  it  is  in  reality  bankruptcy  legislation, 
and  this  field  has  been  completely  occupied  by  the  Dominion. 

V.  A.  Sinclair,  K.C.,  for  Gertrude  Sinclair,  G.  L.  Sinclair 
and  M.  R.  Sinclair,  individual  holders  of  199  shares  of  6 per 
cent,  preferred  stock,  contended  that  the  plan  proposed  by  the 
bondholders’  representative  committee  was  not  fair  to  the  pre- 
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ferred  shareholders.  The  proponents  of  the  plan  have  not  sat- 
isfied the  onus  cast  upon  them  to  prove  that  the  plan  is  fair 
and  accordingly  it  should  not  be  adopted. 

A.  W.  Roebuck,  K.C.,  for  Lord  Rothermere  and  companies, 
owners  of  common  shares,  and  common  shareholders’  protective 
committee,  argued  that  the  plan  was  unfair  to  the  common 
shareholders  and  was  improperly  brought  under  The  Judicature 
Amendment  Act  because  it  really  involved  a reorganization 
and  not  a mere  sale. 

Strachan  Johnston,  K.C.,  J.  D.  Tory  and  Ian  S.  Johnston 
for  the  plaintiff  Montreal  Trust  Company,  explained  the  posi- 
tion of  the  trustee  in  the  action  and  the  efforts  made  to  con- 
ciliate the  parties. 

W.  N.  Tilley,  K.C.,  in  reply.  The  appointment  of  the  bond- 
holders’ representative  committee  was  within  the  terms  of  the 
trust  deed  and  in  accordance  with  the  wishes  of  the  bondholders. 
The  members  of  this  committee  were  properly  made  parties  to 
the  action  pursuant  to  Rule  74:  Grey  and  Another  v.  Manitoba 
and  North  Western  Ry.  Co.  of  Canada,  [1897]  A.C.  254,  at  264. 
Their  plan  is  not  radically  different  from  the  other  plans  pro- 
posed and  is  equally  fair  to  all  parties.  In  substance,  however, 
it  is  a judicial  sale,  and  not  a reorganization,  and  therefore  must 
be  brought  under  The  Judicature  Amendment  Act.  It  does  not 
purport  to  affect  the  rights  of  shareholders  inter  se:  Simpson  v. 
Palace  Theatre  Ltd.  (1893),  69  L.T.  70;  In  re  Canning  Jarrah 
Timber  Co.  (Western  Australia),  Ltd.,  [1900]  1 Ch.  708;  In  re 
Tea  Corpn.  Ltd.,  [1904]  1 Ch.  12,  distinguished.  The  learned 
Judge  at  first  instance  erred  in  refusing  to  accept  an  approving 
vote  of  less  than  50  per  cent,  because  he  did  not  approve  the 
merits  of  the  plan.  These  two  questions  are  quite  separate. 
The  Court  of  Appeal  can  properly  review  this  discretion  in  a 
case  such  as  this:  Ormerod  and  Others  v.  Todmorden  Joint- 
Stock  Mill  Co.  (Ltd.)  (1882),  8 Q.B.D.  664. 

Cur.  adv.  vult. 

June  13th,  1938.  Rose  C.J.H.C.: — This  is  an  appeal,  pur- 
suant to  leave  given  by  Middleton  J.A.,  by  the  defendants  other 
than  the  defendant  company  (hereinafter  sometimes  called  the 
Abitibi  Company)  from  an  order  of  McTague  J.,  dismissing  a 
motion  made  to  him,  under  clause  (i)  of  sec.  15  of  The  Judica- 
ture Act  (as  enacted  by  The  Judicature  Amendment  Act,  1935, 
25  Geo.  V,  ch.  32,  sec.  2),  for  the  approval  by  the  Court  of  a 
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proposed  sale,  for  a consideration  other  than  cash,  of  the  prop- 
erties mortgaged  by  the  Abitibi  Company  to  the  plaintiffs,  the 
Montreal  Trust  Company,  to  secure  bonds  or  debentures  issued 
by  the  Abitibi  Company.  The  circumstances  are  unusual.  The 
Montreal  Trust  Company,  who  are  trustees  for  all  the  bond- 
holders, brought  this  action  for  the  enforcing  of  their  security. 
The  application  to  McTague  J.,  was  made  by  them  in  the  action 
and  at  the  request  of  the  individual  defendants,  who  are  a 
“Bondholders’  Representative  Committee”,  who  by  an  order 
made  in  September,  1935,  were  added  as  parties  defendants 
and  were  authorized  to  appear  by  counsel  and  defend  the  action 
and  take  such  part  therein  as  they  might  be  advised,  and  were 
declared  to  represent  all  the  holders  of  the  bonds,  all  of  whom 
were  to  be  bound  by  the  final  result  of  the  action.  The  appli- 
cation having  been  dismissed,  the  committee  obtained  leave 
to  appeal  and  launched  this  appeal,  which  the  plaintiffs  do  not 
support.  On  the  contrary,  the  plaintiffs  take  the  position  that 
leave  to  appeal  ought  not  to  have  been  given.  So  that  we  have 
a committee,  appointed  by  some  bondholders  and  by  an  order 
declared  to  represent  all  bondholders,  supporting  an  appeal  which 
the  plaintiffs,  as  trustees  for  all  the  bondholders,  ask  the  Court 
to  dismiss.  Moreover,  a large  number  of  bondholders,  most  of 
them  acting  through  a bondholders’  defensive  committee,  oppose 
the  appeal.  Mr.  Tilley  informs  us  that  orders  similar  to  the 
order  by  which  the  bondholders’  representative  committee  were 
added  as  parties  have  been  made  in  other  cases  and  have  been 
found  to  be  useful;  but,  like  my  brother  Henderson,  whose 
proposed  judgment  I have  had  the  advantage  of  reading,  I am 
not  at  all  sure  of  the  effect  of  the  order.  However,  as  will 
appear,  I agree  with  Henderson  J.A.  that  the  Court  is  duly 
seized  of  the  appeal  and  ought  to  dispose  of  it. 

The  Abitibi  Company  is  a Dominion  Company,  incorporated 
in  1914.  In  1928  it  issued  first-mortgage  gold  bonds  to  the 
principal  amount  of  $50,000,000.00,  secured  by  an  indenture 
and  mortgage  of  which  the  plaintiffs  are  the  Canadian  trustees. 
An  instalment  of  interest  due  on  June  1,  1932,  was  not  paid, 
and  an  action  was  begun  by  the  plaintiffs  for  the  enforcement 
of  the  indenture  and  mortgage.  On  September  10,  1932,  upon 
application  made  in  the  action,  Mr.  G.  T.  Clarkson  was  appointed 
receiver  and  manager  of  the  defendant  company.  As  such  re- 
ceiver and  manager  he  took  possession  of  the  assets  of  the 
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defendant  company,  and  he  has  been  in  possession  ever  since. 
On  September  26,  1932,  the  defendant  company  was  ordered 
to  be  wound  up  under  The  Winding-up  Act,  R.S.C.  1927,  ch.  213, 
and  a liquidator  was  appointed.  On  the  same  day  the  defendant 
company  was  adjudged  bankrupt.  In  the  winding-up  proceed- 
ings, on  December  7,  1932,  the  plaintiffs  were  given  leave  to 
proceed  with  the  action  for  the  enforcement  of  their  security. 

The  individual  defendants,  the  bondholders’  representative 
committee,  were  appointed  at  a meeting  of  bondholders  held 
on  June  7,  1935;  the  order  adding  them  as  defendants  was 
made  on  September  13,  1935.  In  June,  1937,  they  requested 
the  plaintiffs  to  apply  under  The  Judicature  Amendment  Act, 
1935,  for  an  order  for  the  calling  of  a meeting  of  the  bond- 
holders for  the  purpose  of  considering  what  was  called  ‘'a 
plan  of  sale  of  assets  and  reorganization”  of  the  defendant 
company.  The  application  was  made  to  McTague  J.,  and  the 
order  asked  for  was  pronounced.  Concurrently,  the  liquidator 
made  application  for  an  order  under  the  Dominion  statutes. 
The  Companies’  Creditors  Arrangement  Act,  1932-33,  23-24 
Geo.  V,  ch.  36,  and  The  Companies  Act,  1934,  24-25  Geo.  V, 
ch.  33,  for  an  order  for  the  calling  of  meetings  to  consider  a 
plan  proposed  by  him.  His  motion  was  adjourned  until  after 
the  holding  of  the  meeting  called  under  the  Ontario  Act,  and 
it  is  still  standing.  The  last  mentioned  meeting  having  been 
held  on  October  15,  1937,  and  a resolution  sanctioning  the  sale 
of  the  mortgaged  premises  for  the  consideration  set  out  and 
provided  for  in  the  bondholders’  representative  committee’s  plan 
having  been  passed  (though  not,  as  McTague  J.  held,  by  the 
majority  mentioned  in  the  statute) , an  application  was  made  for 
an  order  approving  the  sale;  and  on  January  17,  1938,  McTague 
J.,  in  a written  judgment,  gave  his  reasons  for  dismissing  the  ap- 
plication ([1938]  O.R.  81).  Upon  the  assumption  that  the  order 
dismissing  the  application  was,  within  the  meaning  of  Rule  493, 
an  interlocutory  order,  from  which  no  appeal  lies  without  leave, 
the  added  defendants,  the  committee,  applied  to  Middleton  J.A. 
for  leave  to  appeal,  which  leave  was  given  by  an  order  made 
on  January  24,  1938.  The  validity  of  this  order  is  attacked  by 
the  respondents  upon  grounds  which  will  be  mentioned. 

The  plan  put  forward  by  the  appellants  has  been  described 
by  Henderson  J.A.  and,  while  it  will  be  necessary  to  refer  to 
some  features  of  it,  no  further  description  is  requisite  as  part 
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of  my  statement  of  the  case,  and  I shall  endeavour  to  avoid  a 
repetition  of  what  Henderson  J.A.  has  said. 

Two  principal  objections  are  taken  to  the  order  granting 
leave  to  appeal,  the  one  that  the  order  was  made  without 
notice  to  certain  interested  persons,  notably  the  bondholders’ 
defensive  committee,  who  had  appeared  before,  and  had  been 
heard  by  McTague  J.,  the  other  that  the  conditions  precedent 
to  the  right  to  grant  leave  laid  down  by  Rule  493(3)  did  not 
exist. 

The  motion  for  leave  to  appeal  appears  to  have  been  made 
upon  notice  to  the  plaintiffs  and  the  liquidator,  i.e.,  upon  notice 
to  all  the  parties  to  the  action;  but  it  is  contended  that  the  other 
interested  persons  were  “parties  affected  by  the  order  sought” 
within  the  meaning  of  that  expression  in  Rule  213,  and  that 
without  notice  to  them  there  was  no  jurisdiction  to  make  the 
order.  I find  it  unnecessary  to  determine  whether  they  were 
or  were  not  “parties”  within  the  meaning  of  the  Rule;  for 
prompt  service  of  the  order  was  effected  upon  them,  and  if 
they  were  “parties”,  so  that  the  order  can  be  said  to  have  been 
made  ex  parte^  or  so  that  it  can  be  said  that  they  were  parties 
who  “through  insufficient  notice”  had  failed  to  appear,  then 
their  remedy  was  to  move  under  Rule  217  to  rescind  the  order. 
As  to  the  other  objection:  Middleton  J.A.  thought  that  there 
were  “conflicting  decisions”  (Rule  493(3)  (a)  ) and,  in  his  opin- 
ion, it  was  desirable  that  an  appeal  be  allowed.  It  is  contended 
that  there  was  no  conflict  of  decision.  But  that  is  a contention 
that  could  be  considered  only  upon  an  appeal  from  the  order 
granting  leave;  and  there  is  no  such  appeal  before  the  Court, 
and,  indeed,  it  is  not  clear  that  such  an  appeal  would  lie,  even 
with  leave,  if  the  leave  could  be  obtained.  It  is  contended  also 
that  the  appeal  does  not  involve  “matters  of  such  importance” 
as  to  warrant  the  granting  of  leave  to  appeal  (Rule  493(3)  (b)  ). 
What  I have  said  applies  to  this  objection  also.  Moreover,  it  is 
to  be  observed  that  what  is  required  by  the  Rule  is  that  there 
shall  be  matters  of  such  importance  that  “in  the  opinion  of  the 
judge”  leave  to  appeal  should  be  given.  In  my  opinion  the  pre- 
liminary objection  ought  to  be  overruled. 

The  plan  proposed  by  the  appellants  is  the  transfer  or  sale 
of  the  assets  of  the  Abitibi  Company  to  a company  to  be  formed, 
the  consideration  being  the  issue  and  delivery  by  the  new 
company  of  securities  of  various  kinds  and  of  shares  and  sub- 
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scription  warrants  for  the  purchase  of  shares,  and  the  assump- 
tion by  the  new  company  of  certain  liabilities  of  the  old  com- 
pany and  of  its  receiver  and  manager.  Some  of  the  securities, 
in  the  form  of  ‘‘first-mortgage  bonds”,  are  to  be  sold,  and  the 
proceeds  of  the  sale  are  to  be  used  for  certain  specified  purposes 
which  include  the  payment  of  certain  expenses  (including  those 
of  the  receiver  and  manager,  the  bondholders’  protective  com- 
mittee, the  bondholders’  representative  committee,  and  the  pre- 
ferred stockholders’  protective  committee)  the  payment  of  cer- 
tain interest  overdue  on  the  bonds  of  the  old  company,  the 
setting  up  of  an  improvement  fund,  and  the  provision  of  working 
capital.  Other  securities,  in  the  form  of  “general-mortgage 
bonds”,  which  will  be  a second  charge  upon  the  assets,  are 
to  be  distributed  amongst  the  holders  of  the  “first-mortgage 
gold  bonds”  of  the  old  company  in  the  ratio  of  $50.00,  principal 
amount,  of  the  new  bonds  for  each  $100.00,  principal  amount, 
of  the  old  bonds.  Other  securities,  called  “convertible  income 
debentures  due  1962”,  will  be  issued  and  will  be  secured  by  a 
deed  of  trust  which  will  constitute  a fixed  and  floating  lien  or 
charge  on  all  the  property,  subject  to  the  charges  created  by 
the  first  mortgage  and  the  general  mortgage.  These  debentures 
will  be  issued  to  the  holders  of  the  gold  bonds  of  the  old  com- 
pany in  the  ratio  of  $70.00,  principal  amount,  of  the  debentures 
for  each  $100.00,  principal  amount,  of  the  gold  bonds.  A cer- 
tain number  of  shares  of  the  capital  stock  of  the  new  company 
will  be  distributed  in  certain  proportions  amongst  the  holders  of 
the  bonds  of  the  old  company;  other  shares  will  go  to  the 
holders  of  shares  of  the  old  company,  in  a manner  set  forth 
or  as  may  be  determined  by  the  Court.  Subscription  warrants, 
conferring  the  right  within  certain  times  to  take  up  shares  of 
the  stock  of  the  new  company  at  certain  prices,  will  be  issued 
to  the  holders  of  shares  of  the  old  company.  The  money  re- 
ceived on  the  exercise  of  the  right  will  be  applied  in  the  re- 
demption of  debentures.  The  new  company  is  to  have  also 
the  right  to  issue  “stock  purchase  warrants”  for  purposes  which 
are  not  here  material. 

The  effect  of  that  plan,  so  far  as  the  bondholders  are  con- 
cerned, would  be  that  the  bondholders  would  be  paid  some 
overdue  interest  and  would  exchange  their  present  first-mort- 
gage bonds  for  certain  second-mortgage  and  third-mortgage 
bonds,  secured  by  charges  upon  the  very  property  upon  which 
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they  (the  bondholders)  have  at  present  a first  charge,  and  cer- 
tain shares  of  the  stock  of  a company,  which  at  the  time 
of  the  issue  of  the  shares  would  have  no  assets  other  than  those 
charged  to  secure  payment  of  the  bonds.  Their  position,  prob- 
ably, would  be  better  than  it  is  at  present.  The  proponents 
of  the  plan  think  that  the  proposed  basis  of  “recapitalization” 
of  the  Abitibi  Company  is  sound,  and  that  if  the  plan  is  adopted 
the  investors  may  expect  “at  an  early  date”  to  be  in  receipt 
of  income  from  their  investments.  But  that  is  not  the  point 
at  the  moment  under  consideration.  The  first  question  is  whe- 
ther the  plan,  which  in  one  sense  is  a plan  for  the  sale  of  the 
mortgaged  premises  for  a consideration  other  than  cash,  is  a 
plan  which  can  be  carried  through  under  the  Ontario  statute. 

The  plan  is  not  put  forward  as  the  result  of  a bargain  struck 
between  the  Abitibi  Company  and  its  secured  creditors  or  some 
of  them,  or  as  an  offer  made  by  or  to  the  company.  If  it  is 
carried  through,  the  old  company  will  cease  to  have  any  assets, 
except,  perhaps,  those  shares  of  the  stock  of  the  new  company 
that  are  to  go,  not  to  the  bondholders,  but  to  the  shareholders 
of  the  old  company  (which  shares,  it  is  suggested  by  counsel, 
will  be  delivered  to  the  liquidator  for  distribution  in  the  course 
of  the  winding-up  of  the  old  company)  and  the  “subscription 
warrants”,  which  also  are  to  go  to  the  shareholders  of  the 
old  company;  and  when  the  winding-up  is  completed,  the  old 
company,  no  doubt,  will,  in  due  course,  cease  to  exist.  Never- 
theless, the  plan,  in  my  opinion,  is  an  “arrangement”  proposed 
between  a “debtor”  (i.e.  bankrupt  or  insolvent)  company  and 
its  secured  creditors.  It  is  a plan  by  which  it  is  proposed  to 
change  materially  the  rights  which  the  secured  creditors  now 
have  in  the  company’s  assets,  by  relegating  these  secured  cred- 
itors to  the  position  of  second  and  third  mortgagees;  it  is  a 
proposal  for  the  re-arrangement  of  the  interests  of  the  com- 
pany and  its  creditors,  secured  and  unsecured,  and  its  share- 
holders in  the  company’s  assets;  and  in  essence  it  is  similar 
to  plans  that  have  been  sanctioned  in  England  under  the  powers 
conferred  upon  the  Court  by  sec.  2 of  The  Joint  Stock  Com- 
panies Arrangement  Act,  1870,  33-34  Viet.,  ch.  104,  which  is  a 
section  very  similar  to  sec.  4 of  The  Companies’  Creditors  Ar- 
rangement Act,  1932-33,  23-24  Geo.  V,  ch.  36:  see,  for  example. 
In  re  Tea  Corpn.  Ltd.^  [1904]  1 Ch.  12;  and  note  that,  while 
provision  is  made  in  The  Companies’  Creditors  Arrangement  Act, 


C.A.  Mont*  Trust  Co*  v*  Abitibi  Power  Co*  Rose  C.J.H.C.  601 

1933,  for  ascertaining  the  opinions  of  the  creditors  and  of  the 
shareholders  as  individuals,  no  provision  is  made  for  ascertain- 
ing the  opinion  of  the  company  as  a company.  Therefore,  in 
my  opinion,  the  plan  is  a proposal  which  can  be  considered  and 
dealt  with  under  the  statutes  relating  to  bankrupt  or  insolvent 
companies.  The  Companies’  Creditors  Arrangement  Act,  1933, 
and,  in  so  far  as  the  rights  of  shareholders  or  any  class  of  them 
are  concerned,  sec.  123  of  The  Companies  Act,  1934. 

In  respect  of  the  proposal  now  before  the  Court,  what  can 
be  accomplished,  or  the  greater  part  of  what  can  be  accom- 
plished under  the  Dominion  statutes  can  also  be  accomplished 
under  The  Judicature  Act,  if  it  was  within  the  power  of  the 
provincial  Legislature  to  pass  the  Act  of  1935,  and  if  the 
powers  professed  to  be  conferred  upon  the  Court  by  the  amend- 
ment are  exercisable  in  this  particular  case.  An  action  to  en- 
force the  indenture  and  mortgage  was  begun  before  the  Abitibi 
Company  was  declared  bankrupt  or  ordered  to  be  wound  up,  and 
in  the  winding-up  leave  was  given  to  continue  that  action. 
The  Court,  then,  can,  in  the  action,  proceed  to  cause  the  mort- 
gaged property  to  be  sold  and  so  much  of  the  proceeds  as  may 
5e  necessary  to  be  applied  in  payment  of  the  mortgage  debt 
and  the  costs  of  the  proceedings,  and  the  balance,  if  any,  to  be 
paid  to  the  liquidator  for  distribution  in  the  winding-up.  But 
the  Court  is  asked  to  do  a great  deal  more  than  that.  It  is 
asked  to  sanction  a sale  for  a consideration  other  than  cash,  the 
consideration  taking  the  form  of  new  obligations,  secured  upon 
the  mortgaged  properties,  and  certain  of  the  shares  of  the 
capital  stock  of  the  company  that  is  to  become  the  owner  of 
those  mortgaged  properties,  and  to  put  an  arbitrary  value  upon 
a part  of  that  consideration,  and  to  declare  that  that  part,  at 
that  value,  is  sufficient  to  satisfy  the  claims  of  the  mortgagees, 
and,  incidentally,  to  declare  that  the  remainder  of  the  consid- 
eration is  what  is  available,  after  the  mortgage  debt  is  satisfied, 
for  all  those  persons,  other  than  the  mortgagees,  who,  as  share- 
holders or  otherwise,  are  interested  in  the  mortgaged  premises. 
Indeed,  the  Court  is  asked,  by  sanctioning  the  plan,  to  do  still 
more  than  has  just  been  mentioned;  but  it  is  not  necessary 
to  discuss  other  details  of  the  plan.  In  doing  what  is  asked, 
the  Court,  although  in  form  approving  a sale,  would,  in  reality, 
be  doing  nothing  more  than  to  rearrange  or  readjust  the  inter- 
ests which  persons  of  various  classes  now  have  in  the  assets 
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of  a bankrupt  company;  and  if  it  is  true  (as  in  my  opinion  it  is) 
that  Parliament,  which  has  exclusive  legislative  authority  in 
relation  to  bankruptcy  and  insolvency,  has  provided  a means 
of  making  that  very  same  rearrangement  or  readjustment  of 
the  several  interests  in  the  assets  of  this  “debtor”  company, 
it  follows  that  the  Ontario  statute  cannot  be  effective  to  auth- 
orize the  Court,  in  respect  of  the  Abitibi  Company,  to  do  what 
is  proposed.  The  legislative  field,  which  might  or  might  not 
otherwise  have  been  open  to  the  Province,  has  been  occupied 
by  the  Dominion. 

In  my  opinion,  the  order,  made  in  1932,  under  sec.  21  of 
The  Winding-up  Act,  R.S.C.  1927,  ch.  213,  giving  leave  to  pro- 
ceed with  the  action  to  enforce  the  security,  does  not  bear 
the  importance  which  the  appellants  seek  to  attach  to  it.  It 
does  remove  the  stay  of  proceedings  which  but  for  it  would 
have  been  imposed  by  the  making  of  the  winding-up  order;  but 
I cannot  attribute  to  it  the  effect  of  authorizing  the  Ontario 
Legislature  to  confer  upon  the  Court  in  1935  the  jurisdiction 
which  the  appellants  invoke  in  this  case.  That  is  all  that,  for 
the  purposes  of  this  case,  need  be  said  about  the  effect  of  that 
order;  but  so  that  there  may  be  no  misunderstanding,  I add  that 
there  is  not  to  be  drawn  from  the  limited  form  of  my  expres- 
sion of  opinion  any  inference  that,  as  at  present  advised,  I should 
have  attributed  to  a similar  order  made  after  1935  any  effect 
greater  than  that  which  I attribute  to  the  order  made  in  1932. 

My  opinion  upon  the  basic  question  being  what  has  been 
stated,  there  is  no  great  reason  for  discussing  the  other  ques- 
tions that  were  argued.  But  so  much  attention  was  devoted 
by  counsel  to  the  interpretation  of  subclause  (ii)  of  clause  (i) 
of  sec.  15  of  The  Judicature  Act  as  amended,  1935,  25  Geo.  V, 
ch.  32,  sec.  2,  and  to  the  discussion  of  the  circumstances  in  which 
the  Court  ought  to  act  upon  a resolution  supported  by  fewer 
votes  than  the  proportion  stated  in  the  clause,  that  I deem  it 
proper  to  add  a word  as  to  the  meaning  of  the  clause. 

I concur  in  the  opinion  of  Henderson  J.A.  that  the  clause 
was  interpreted  correctly  by  McTague  J.  Whatever  the  Legis- 
lature may  have  intended,  the  clause,  as  I read  it,  calls  for 
the  approval  by  the  vote  of  the  holders  of  at  least  fifty 
per  cent,  in  principal  amount,  of  the  outstanding  bonds. 
The  clause  is  not  clear.  There  is  some  repetition  which 
gives  rise  to  the  suspicion  that  the  intention  was  to  require 
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only  the  vote  of  the  majority  of  those  present  at  a meeting 
attended  by  the  holders  of  fifty  per  cent.,  in  principal  amount, 
of  the  outstanding  bonds.  But  that  is  only  a suspicion;  the 
words  used  mean,  in  my  opinion,  what  I have  stated. 

As  to  the  words  “or  such  lesser  amount  as  the  court  under 
all  the  circumstances  may  approve”,  I think  the  less  said  at 
this  stage  of  this  case,  the  better.  The  words  will  be  con- 
sidered best  when  a case  arises  in  which  the  Ontario  statute 
does  confer  jurisdiction,  and  a plan  of  which  the  Court  approves 
is  put  forward,  but  fails  for  some  reason  to  secure  the  consent 
of  the  holders  of  the  specified  proportion  of  the  bonds. 

I would  dismiss  the  appeal  with  costs  payable  by  the  appel- 
lants to  such  of  the  respondents  as  opposed  it. 

Fisher  J.A.: — ^This  appeal  by  the  plaintiff  and  the  bond- 
holders’ committee,  from  the  order  of  McTague  J.  raises  for 
determination  questions  of  first  importance  to  bondholders, 
shareholders  and  to  the  creditors  of  the  Abitibi  Paper  and  Power 
Company  and  also  to  the  commercial  community. 

The  plaintiff  is  trustee  under  a certain  mortgage  given  by 
the  Abitibi  Company  to  secure  payment  of  $50,000,000.00  to  its 
bondholders.  The  Abitibi  Company  had  encountered  financial 
difficulties,  and  being  in  default  under  the  mortgage,  an  action 
in  June,  1932,  was  commenced  to  enforce  payment  of  the  trusts 
thereof. 

On  September  10th,  1932,  Geoffrey  T.  Clarkson  was,  under 
an  order  made  in  the  action,  appointed  receiver  and  manager 
and  he  has  ever  since,  and  still  is,  acting  in  that  capacity  and, 
all  parties  agree,  most  efficiently. 

On  September  26th,  1932,  an  order  under  The  Winding-up 
Act,  R.S.C.  1927,  ch.  213,  was  made  and  subsequently  a liquidator 
appointed,  and  on  the  same  date  the  company  was,  under  a 
receiving  order,  declared  bankrupt,  but  no  trustee  was  there- 
after appointed. 

In  December,  1932,  an  order  was  made  in  the  winding-up 
proceedings  giving  the  plaintiff  liberty  to  proceed  with  this 
action  notwithstanding  the  winding-up  order. 

The  company,  in  the  sphere  of  paper  and  power,  is  one 
of  national  importance,  and  because  of  the  company’s  financial 
difficulties,  certain  bondholders,  being  seriously  concerned  about 
the  company’s  future,  formed  a bondholders’  representative 
committee  at  a meeting  held  on  June  7th,  1936. 
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The  formation  of  such  a committee,  with  certain  defined 
powers,  is  authorized  under  clause  45(c)  of  the  mortgage, 
coupled  with  the  following  proviso : 

“Provided,  however,  nothing  in  this  clause  45  contained  shall 
give  power  to  the  bondholders  with  respect  to  any  bond  issued 
hereunder  and  then  outstanding  either  (a)  to  decrease  the  rate 
of  interest,  or  (b)  to  postpone  the  maturity,  or  (c)  to  provide 
for  the  payment  of  principal  or  interest  other  than  in  the  cur- 
rencies specifically  mentioned  in  clause  2 hereof  and  in  the 
bonds,  or  (d)  to  issue  any  securities  ranking  in  priority  to  or 
pari  passu  with  the  bonds  from  time  to  time  issued  hereunder, 
or  in  any  other  manner  whatsoever  to  change  the  security  for 
the  bonds,  the  intention  being  that  the  bondholders  shall  have 
no  power  by  an  extraordinary  resolution  in  any  way  to  deprive 
the  holders  of  the  bonds  of  the  benefit  of  the  first  mortgage  and 
lien  on  the  specifically  mortgaged  premises  constituted  by  this 
indenture.” 

The  members  of  the  bondholders’  committee  were,  by  order  of 
the  Court,  added  as  party  defendants  to  the  action  so  that  there 
would  be  a class  representation  of  the  bondholders  before  the 
Court. 

At  great  expense  in  time  and  money,  the  committee  worked 
out  a certain  plan  known  throughout  these  proceedings  as  the 
“Ripley”  plan,  having  for  its  object  a sale  of  the  assets,  and  a 
reorganization  of  the  company. 

To  bring  about  a sale  and  a reorganization,  the  plaintiff  was 
requested  by  the  bondholders’  committee  to  apply  to  the  Court 
under  the  1935  amendment  to  The  Judicature  Act,  25  Geo.  V, 
ch.  32,  for  an  order,  calling  a meeting  of  the  bondholders  to 
consider  the  plan  for  sale  and  reorganization.  The  plaintiff 
company  complied  with  the  request,  and  coincident  therewith, 
the  liquidator  made  an  application  to  the  Court  for  an  order 
under  The  Companies’  Creditors  Arrangement  Act,  1932-33, 
23-24  Geo.  V,  ch.  36,  and  The  Companies  Act,  1934,  24-25  Geo.  V, 
ch.  33,  to  consider  a plan  proposed  by  him.  Both  these  motions 
were  heard  by  McTague  J.,  resulting  in  an  order  being  made 
calling  a meeting  of  the  bondholders  under  The  Judicature  Act 
(supra)  and  the  liquidator’s  motion  stood  adjourned  until  after 
the  holding  of  the  meeting  and  has  ever  since  stood  adjourned. 

At  the  meeting  held  on  the  15th  October,  1937,  a resolution 
sanctioning  and  approving  of  the  sale  of  the  assets  covered  by 
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the  mortgagor  for  the  consideration  provided  in  the  plan  was 
voted  upon.  Bondholders  in  principal  amounting  to  $23,672,- 
500.00,  favoured  the  resolution,  and  bondholders  in  principal 
amount  of  $7,579,000.00  voted  against  the  resolution.  There  was 
also  a resolution  put  to  approve  of  the  plan  and  that  resolution 
was  carried  by  a vote  of  $23,856,500.00  as  against  a vote  of 
$7,684,000.00. 

Then  followed  an  application  before  McTague  J.,  for  an 
order  under  the  amended  Judicature  Act  approving  of  the  sale 
and  reorganization  in  accordance  with  the  plan  submitted  at 
the  meeting.  McTague  J.  dismissed  the  motion  upon  two  grounds. 
In  his  reasons  he  said,  [1938]  O.R.  81,  at  p.  91: 

'T  am  forced  to  the  view,  without  declaring  the  legislation 
to  be  ultra  vires,  that  The  Judicature  Amendment  Act,  1935, 
cannot  be  applied  in  the  case  of  insolvent  companies  since  that 
field  is  now  covered  by  existing  Dominion  legislation,” 
and  the  learned  Judge  in  dealing  with  the  merits  of  the  plan 
stated: 

‘T  am  by  no  means  convinced  that  a fairer  plan  from  point 
of  view  of  the  bondholders  cannot  be  worked  out.  Part  of  the 
new  securities  being  given  the  bondholders  are  non-cumulative 
income  debentures  ...  I can  see  no  circumstance  here  which 
justifies  me  exercising  my  discretion  and  relieving  the  propon- 
ents of  the  plan  from  failure  to  obtain  the  statutory  majority, 
since  it  is  my  view  that  the  opposition  was  justified  and  very 
properly  taken.” 

At  another  part  in  his  reasons  the  learned  Judge  said,  at  p. 
91: 

“There  was  considerable  opposition  to  the  plan  at  the  bond- 
holders’ meeting,  so  much  so  that  the  proposers  were  unable 
to  obtain  a favourable  vote  of  50  per  cent,  of  the  outstanding 
bonds,  although  the  vote  in  favour  was  over  49  per  cent.  If 
the  plan  is  to  be  sanctioned  then  I must  exercise  the  discretion 
given  me  by  the  Act  and  hold  that  in  the  circumstances  the 
vote  is  sufficient,  even  if  not  amounting  to  the  required  majority.” 

From  the  judgment  of  McTague  J.  this  appeal  by  the  com- 
pany and  the  individual  added  defendants  followed,  and  was 
ably  argued  by  all  counsel  at  great  length,  during  which  the 
Court  was  favoured  with  the  citation  of  many  cases  in  support 
of  the  respective  arguments. 
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It  is  to  be  noted  that  at  no  time  were  the  assets  of  this 
company  offered  for  sale  either  privately  or  at  public  auction, 
and  that  no  offers  to  purchase  were  ever  received,  and  I think 
all  parties  concerned  in  this  litigation  were  and  are  strongly  of 
the  opinion  that  it  would  be  most  disastrous  to  everyone  inter- 
ested in  the  company  if  this  property  were  to  be  offered  for  sale 
at  public  auction  and  sold  either  en  bloc  or  in  different  parcels. 

Strenuous  objections  are  raised  by  counsel  representing  min- 
ority bondholders,  preferred  and  common  shareholders  and  un- 
secured creditors  to  the  Ripley  plan,  they  in  the  main  contending: 

(a)  That  the  Court  has  no  jurisdiction  under  The  Judicature 
Amendment  Act,  1935  to  approve  and  sanction  the  proposed 
sale  and  reorganization  and  a distribution  of  the  assets  of  the 
company; 

(b)  That  there  is  in  fact  no  sale  of  the  assets; 

(c)  That  in  any  event  the  terms  of  the  Ripley  plan  are  not 
fair  and  reasonable  having  regard  to  the  interests  of  all  con- 
cerned in  the  premises  and  property;  and 

(d)  That  The  Judicature  Act  amendment  only  applies  to 
cases  where  the  indenture  either  permits  a sale  for  considera- 
tion other  than  cash,  or  does  not  expressly  prohibit  it,  and  that 
under  the  indenture  of  mortgage  there  is  a prohibition  against 
what  is  now  proposed  and  as  set  out  in  the  Ripley  plan. 

The  first  question  to  be  determined  is,  what  is  the  meaning, 
aim  and  scope  of  the  1935  Judicature  Act  amendment?  Does 
it  conflict  when  applied  to  the  facts  of  the  case  at  bar  with 
the  Dominion  statutes?  Under  this  amendment  if  50  per  cent, 
of  the  bondholders,  or  a lesser  amount  as  the  Court  may  approve, 
at  a meeting  called,  sanction  or  approve  of  the  sale  for  a 
consideration  wholly  or  in  part  for  other  than  cash,  the  Court 
in  the  action  may  order  and  approve  of  the  sale,  if  it  is  of  opinion 
that  it  is  fair  and  reasonable,  having  regard  to  all  interested 
parties  in  the  mortgaged  property.  If  the  Court  is  satisfied, 
power  is  given  to  transfer  and  vest  the  property  in  the  pur- 
chaser, and  then  follows  two  important  provisions,  first  for 
payment  of  certain  costs  of  the  receiver  and  other  defined  costs 
particularly  referred  to  in  the  plan,  and  also  for  the  distribution 
of  the  proceeds  of  the  sale.  It  is  to  be  noted  that  there  is 
nothing  in  this  statutory  amendment  dealing  with  compromise 
or  arrangement  with  the  creditors  of  the  company  or  with  its 
shareholders. 
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Shortly  Mr.  Tilley’s  contentions  are : 

(1)  That  there  is  no  Dominion  Court  for  conducting  a judicial 
sale  of  mortgaged  property  and  that  the  Dominion  has  not 
enacted  any  legislation  interfering  with  secured  creditors  and 
in  these  proceedings  he  is  not  asking  the  Court  to  sanction  any 
compromise  or  arrangement  made  with  the  company; 

(2)  That  it  is  a judicial  sale  co-operative  with  a reorganiza- 
tion within  the  meaning  of  the  Act  provided  the  terms  thereof 
appear  to  a Judge  of  the  High  Court  to  be  fair  and  reasonable 
to  all  parties  concerned : 

(3)  That  having  obtained  an  order  to  proceed  with  this 
action  in  the  Courts  of  Ontario  under  The  Winding-up  Act 
that  Court  has  power  to  determine  the  rights  of  all  parties 
to  the  action  irrespective  of  whether  the  company  was  bank- 
rupt or  insolvent; 

(4)  That  the  only  parties  interested  are  the  owners  of  the 
equity  of  redemption  and  subsequent  encumbrancers  and  not 
the  shareholders; 

(5)  That  if  as  a result  of  a sale  there  should  be  a surplus, 
the  Court  would  be  asked  to  direct  the  surplus  to  be  handed 
over  to  the  liquidator  as  the  owner  of  the  equity,  and  it  would 
be  for  him  to  work  out  a distribution  to  all  parties  entitled. 

It  is  to  be  observed  that  if  the  Legislature  has  the  power  to 
sanction  and  approve  of  this  sale  on  the  terms  of  the  Ripley  plan, 
it  follows  that  the  Abitibi  Company’s  and  the  contractual  and 
other  rights  of  all  other  interested  parties  therein  are,  in  effect, 
taken  away  and  made  subject  to  such  orders  as  a Judge  of  an 
Ontario  Court  may  think  proper  in  the  realization  and  distribu- 
tion of  the  assets,  and  it  also  robs  the  liquidator  or  trustee  in 
bankruptcy  of  his  right  to  administer  and  distribute  the  prop- 
erty according  and  subject  to  insolvency  and  bankruptcy  legis- 
lation. My  difficulty  is,  whilst  under  The  Judicature  Amend- 
ment Act,  1935,  bondholders  are  entitled  to  vote  on  the  nature 
of  the  consideration  for  a sale  other  than  cash,  and  if  a favour- 
able vote  is  secured,  the  Court  may  sanction  and  approve  of 
the  sale,  and  also  that  if  there  should  be  a surplus,  the  right 
to  order  it  to  be  paid  into  Court  and  to  be  paid  out  under  orders 
of  the  Court  to  the  owner  of  the  equity,  subsequent  encum- 
brancers and  creditors,  to  find  any  jurisdiction  in  a provincial 
Court  to  go  beyond  that  and  take  upon  itself  the  power  to  order 
an  insolvent  company  in  the  hands  of  a liquidator  for  administra- 
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tion,  to  reconstruct  or  reorganize  it  in  the  terms  of  the  Ripley 
plan  and  also  to  not  only  authorize  the  creation  of  a prior 
lien  on  th$  property,  but  to  compel  a division  of  the  considera- 
tion and  the  method  of  its  distribution. 

Mr.  Tilley  supports  all  his  contentions  under  and  by  virtue 
of  the  order  giving  the  plaintiff  the  right  to  proceed  with  this 
action  for  a judicial  sale  if  a favourable  vote  of  the  bondholders 
is  obtained  and  the  Courts  approve;  and  also  by  virtue  of  the 
1935  amendment  which  he  claims  is  an  addition  to  sec.  16  of 
The  Judicature  Act  of  1881. 

Under  sec.  16,  there  is  power  in  the  Court  to  see  to  the 
proper  carrying  out  of  a trust  deed  or  mortgage,  but  no  power 
is  given  to  interfere  with  contractual  rights.  The  1935  amend- 
ment is  a substituted  section,  and  radically  different  to  sec.  16, 
which  purports  to  interfere  with  contractual  rights,  and  em- 
powers the  sanction  and  approval  of  a sale  of  trust  property 
for  a consideration  other  than  cash  on  such  terms  as  the  Court 
may  think  fair  and  reasonable  to  all  interested  parties. 

Prior  to  the  1935  amendment,  the  company,  as  stated,  had 
come  under  the  provisions  of  The  Winding-up  Act  and  also 
prior  thereto  the  liquidator  had  in  his  administration  of  the 
property,  invoked  the  aid  of  The  Companies’  Creditors  Arrange- 
ment Act,  1933  and  the  Dominion  Companies  Act,  1934.  It 
is  quite  clear  that  under  sec.  3 of  The  Companies’  Creditors 
Arrangement  Act  the  Dominion  has  occupied  the  whole  field  of 
compromises  between  a debtor  company  and  its  secured  credi- 
tors. That  statute  obtains  its  constitutional  validity  from  the 
power  given  to  the  Dominion  to  legislate  in  regard  to  bank- 
ruptcy and  insolvency.  A debtor  company  (sec.  2(c)  ) under 
that  Act  is  defined  as  an  insolvent  company,  or  one  that  has 
committed  an  act  of  bankruptcy. 

Section  15(i)(l)  of  The  Judicature  Act,  as  amended  1935, 
25  Geo.  V,  ch.  32,  sec.  2,  is  clearly  legislation  dealing  with  the 
power  of  the  Court  to  sanction  a compromise  between  a com- 
pany and  those  particular  secured  creditors  who  are  bond  or 
debenture  holders.  If  that  section  was  applicable  only  to  solvent 
companies,  or  possibly  in  so  far  as  it  is  so  applicable,  it  may 
not  come  into  constitutional  conflict  with  The  Companies!  Credi- 
tors Arrangement  Act,  but  sec.  15  (i)  (1)  is  predicated  upon  the 
condition  “and  in  case  any  action  shall  have  been  brought  or 
shall  be  brought  for  the  purpose  of  enforcing”  the  security. 
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It  is  inconceivable  that  such  action  should  have  been,  or  could 
be  brought  unless  the  cause  of  action  in  fact  constituted  an 
act  of  bankruptcy.  Certainly  in  the  case  at  bar  that  is  the  case 
and  the  company  is  in  fact  insolvent.  Whatever  cases  may  arise 
where  the  facts  bring  the  provincial  statute  within  provincial 
powers,  there  seems  to  be  no  doubt  that  in  the  present  case 
resort  is  being  had  to  that  statute  in  circumstances  where  resort 
could  equally  well  have  been  had  to  the  Dominion  statute. 

Although  Mr.  Tilley  argued  that  he  was  not  asking  the  Court 
for  an  order  approving  of  a compromise  or  an  arrangement  but 
for  a reconstruction  or  a reorganization,  my  view  is  that  the 
whole  transaction  and  consideration  and  the  terms  of  the  Ripley 
plan  are  in  essence  a compromise  or  an  arrangement  with  and 
between  all  those  entitled  under  the  old  company. 

There  is  no  statute  in  England  exactly  similar  to  this  1935 
amendment,  but  under  the  English  Act,  which  is  not  dissimilar 
to  the  language  contained  in  our  Companies’  Creditors  Arrange- 
ment Act,  the  Courts  in  England  have  held  that  a sale  of  the 
kind  now  proposed,  being  a transfer  of  assets  to  a new  company 
and  the  issue  of  securities  in  the  place  of  the  securities  and 
shares  of  the  old  company,  is  within  the  definition  of  “compromise 
or  arrangement”:  See  In  re  Canning  Jarrah  Co.  {West  Aus- 

tralia) Ltd.j  [1900]  1 Ch.  708.  In  that  case  a scheme  or  arrange- 
ment was  proposed  whereby  debenture  holders  were  to  be  dealt 
with  by  having  the  assets  of  the  old  company  transferred  to  the 
new  company,  which  would  issue  debenture  stock  to  the  debenture 
holders  of  the  old  company  and  the  shareholders  were  also 
to  have  shares  in  certain  proportions  in  the  new  company.  This 
was  held  a compromise  or  an  arrangement. 

The  plaintiff  is  asking  the  Court’s  approval  of  a sale,  that 
is  a judicial  sale,  for  a consideration  other  than  cash.  The 
trust  company  is  the  vendor.  A company,  when  incorporated 
is  to  be  the  purchaser,  and  upon  incorporation,  the  company 
is  to  have  all  the  assets  transferred  to  it,  and  upon  that  being 
done,  a $12,800,000.00  issue,  forming  a prior  lien  to  .the  old 
bondholders,  is  to  be  sold  and  the  proceeds  used  to  rehabilitate 
and  improve  the  property:  settling  with  any  unsecured  credi- 
tors; providing  funds  to  carry  on  the  company;  payment  by  the 
new  company  of  the  obligations  to  the  receiver  and  manager 
and  the  expenses  of  reorganization  as  set  out  in  the  plan  and 
then  follows  the  right  to  issue  bonds,  debentures,  warrants  and 
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shares,  preferred  and  common,  with  certain  rights  of  purchase, 
all  of  which  are  to  be  allocated  to  the  old  bondholders  and 
shareholders  in  accordance  with  the  Ripley  plan. 

The  important  question  is,  do  these  facts  constitute  a sale 
for  a consideration  other  than  cash,  as  is  contemplated  by  The 
Judicature  Amendment  Act,  1935?  I would  have  thought,  al- 
though it  is  not  clear,  that  a sale  for  a consideration  other 
than  cash  would  include  the  addition  of  some  property,  real 
or  personal,  other  than  the  actual  property  sold.  Do  these  facts 
not  establish  that  the  whole  consideration  is,  under  the  guise 
of  a sale,  nothing  more  than  a breaking-up  of  one  company  and 
the  incorporation  of  another,  and  that  if  the  bond  issue  of 
$12,800,000.00  can  be  sold,  to  disburse  these  moneys  and  there- 
after to  compromise,  arrange  and  allot  the  new  securities  to 
those  entitled  according  to  the  plan?  In  my  opinion  these  facts 
do  not  constitute  a sale,  and  as  the  old  company  is  blotted 
out,  a reorganization  or  a reconstruction  of  that  company  is 
impossible,  and  the  result  being  that  all  this  could  have  been 
accomplished  by  the  liquidator  if  he  had  been  permitted  to 
proceed  under  The  Companies’  Creditors  Arrangement  Act  in 
conjunction  with  the  Dominion  Companies  Act,  1934.  The 
whole  consideration  here  is  in  anticipation  that  the  $12,800,- 
000.00  bond  issue  will  be  raised,  and  if  not  raised,  that  the  whole 
matter  must  either  be  dropped  or  a new  plan  cast  and  a re- 
vote taken,  and  during  all  this  period  the  liquidator  will  be 
unable  to  function  and  must  cease  his  administration  duties, 
and  wait  the  pleasure  of  whatever  could  or  might  be  done  under 
Dominion  legislation. 

If  the  1935  amendment  is  applicable  to  companies  that  are 
in  the  process  of  being  wound  up  under  Dominion  legislation, 
it  seems  to  me  it  is  in  direct  conflict  with  Dominion  jurisdiction. 
See  Attorney -General  of  Ontario  v.  Attorney -General  for  Can- 
ada, [1894]  A.C.  189;  and  La  Compagnie  Hydraulique  de  St. 
Frangois  v.  Continental  Heat  and  Light  Co.,  [1909]  A.C.  194, 
at  p.  198,  where  it  is  said:  “Where,  as  here,  a given  field  of 

legislation  is  within  the  competence  both  of  the  Parliament  of 
Canada  and  of  the  provincial  Legislature,  and  both  have  legis- 
lated, the  enactment  of  the  Dominion  Parliament  must  prevail 
over  that  of  the  province  if  the  two  are  in  conflict”.  See  also 
Royal  Bank  v.  LaRue  et  al.,  [1928]  A.C.  187,  8 C.B.R.  579. 
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In  view  of  my  conclusions  that  the  whole  field  under  its 
constitutional  powers  has  been  clearly  occupied  by  Dominion 
legislation,  and  that  the  Provincial  statute  is  ultra  vires  in  so 
far  as  its  application  in  this  case  is  concerned,  and  also  because, 
in  my  opinion,  there  is  here  in  fact  no  actual  sale  of  the  assets, 
it  becomes  unnecessary  to  review  the  discretion  exercised  by 
my  brother  McTague,  or  to  consider  the  merits  of  the  Ripley 
plan. 

Objection  was  taken  at  the  commencement  of  the  hearing 
of  this  appeal,  to  the  order  made  by  Middleton  J.A.  granting 
leave  to  appeal,  and  that  objection  stood  over  to  be  considered 
with  the  merits  of  this  appeal.  I am  of  opinion  that  there  is 
no  merit  in  this  objection  and  that  Middleton  J.A.  was  right 
in  granting  leave  to  appeal. 

I would  dismiss  this  appeal  with  costs,  payable  by  the  appel- 
lants to  all  those  who  opposed  it. 

Latchford  C.J.A.  agreed  with  Fisher  J.A. 

Henderson  J.A.  (dissenting) : — An  appeal  from  the  order 
of  the  Honourable  Mr.  Justice  McTague  dated  the  17th  day  of 
January,  1938,  upon  an  application  for  an  order  under  the  terms 
of  The  Judicature  Amendment  Act,  1935,  25  Geo.  V,  ch.  32  (Ont.) , 
ordering  and  approving  the  sale  of  the  property  mortgaged  or 
charged  by  indenture  of  mortgage  dated  as  of  June  1st,  1928, 
between  the  defendant  Abitibi  Power  and  Paper  Company  Limi- 
ted of  the  first  part,  Montreal  Trust  Company  of  the  second 
part,  and  The  National  City  Bank  of  the  City  of  New  York 
of  the  third  part,  to  a company  to  be  formed  in  accordance  with 
the  undertaking  of  the  bondholders’  representative  committee, 
Abitibi  Power  and  Paper  Company  Limited  in  accordance  with 
a plan  of  sale  of  assets  and  reorganization  of  Abitibi  Power  and 
Paper  Company  Limited,  dated  July  21st,  1937. 

The  appeal  is  by  leave  of  the  Honourable  Mr.  Justice  Mid- 
dleton, dated  January  24th,  1938. 

Mr.  McCarthy  supported  by  Mr.  Slaght,  Mr.  Roebuck,  and 
Mr.  Sinclair  urged  a preliminary  objection  to  the  appeal  being 
heard  on  the  ground  that  leave  was  necessary  to  appeal,  the 
order  being  an  interlocutory  one,  and  that  no  notice  was  given 
to  them  of  the  application  to  the  Honourable  Mr.  Justice  Mid- 
dleton for  special  leave  as  required  by  the  provisions  of  Consoli- 
dated Rule  213. 
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Without  disposing  of  the  preliminary  objection,  the  Court 
decided  to  hear  the  merits  of  the  appeal. 

In  my  opinion  the  provisions  of  Rule  213  are  directory;  the 
Rule  forms  one  of  a series  of  rules  of  general  purport  as  to 
motions,  and  when  informed  of  the  order  granting  leave  any 
person  complaining  of  not  having  been  heard  has  a remedy 
by  Consolidated  Rule  217.  All  parties  being  present,  and  the 
evident  importance  of  the  matter  making  it  desirable  that  the 
appeal  should  be  heard,  I think  the  preliminary  objection  should 
be  overruled.  I am  not  expressing  an  opinion  as  to  whether 
or  not  leave  is  necessary  in  this  case.  The  point  was  mentioned 
but  was  not  argued. 

I am  of  opinion  that  there  is  no  appeal  to  this  Court  from 
an  order  granting  or  refusing  leave  to  appeal,  and  that  nothing 
to  the  contrary  is  decided  in  Re  Hynes  and  Swartz,  [1937]  O.R. 
924,  or  in  Re  Langley's  Ltd.,  [1937]  O.W.N.  661.  The  question 
for  determination  in  those  cases  was  whether  the  orders  ap- 
pealed from  were  made  by  a Judge  acting  in  his  judicial  capacity 
or  as  yersona  designata.  In  the  latter  case  there  was  no  appeal 
with  or  without  leave.  In  the  former  case  an  appeal  was  given 
by  The  Judges’  Orders  Enforcement  Act,  R.S.O.  1927,  ch.  Ill, 
providing  leave  was  obtained. 

The  following  facts  appear  to  be  undisputed : 

The  defendant  Abitibi  Power  and  Paper  Company  Limited 
is  a company  incorporated  under  the  powers  of  the  Dominion 
Parliament  in  1914. 

The  defendant  in  1928  issued  first  mortgage  gold  bonds  of 
the  principal  amount  of  $50,000,000.00  secured  by  an  indenture 
of  mortgage  of  which  the  plaintiff  is  Canadian  trustee. 

Instalment  of  interest  due  on  June  1st,  1932,  was  not  paid 
and  an  action  was  commenced  on  September  8th,  1932,  by  the 
plaintiff  for  enforcement  of  the  trusts  of  the  indenture  of  mort- 
gage. 

On  September  10th,  1932,  upon  an  application  made  in  the 
action,  Geoffrey  Teignmouth  Clarkson  was  appointed  receiver 
and  manager  of  the  defendant  company  and  entered  into,  and 
still  remains  in  possession  of  the  mortgaged  premises. 

On  September  26th,  1932,  F.  C.  Clarkson  was  appointed  pro- 
visional liquidator  and  on  November  25th,  1932,  was  appointed 
liquidator. 
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On  December  20th,  1935,  Frederick  C.  Clarkson  having  re- 
signed as  liquidator,  Roy  S.  McPherson  was  appointed  to  succeed 
him. 

On  September  26th,  1932,  a receiving  order  in  bankruptcy 
was  made  and  the  company  adjudged  bankrupt,  and  on  the  same 
day  the  company  was  ordered  to  be  wound  up  under  the  Dominion 
Winding-up  Act,  R.S.C.  1927,  ch.  213. 

The  individual  defendants  constitute  a committee  appointed 
as  a bondholders’  representative  committee  at  a meeting  of 
bondholders  held  June  7th,  1935,  and  by  order  dated  September 
13th,  1935,  were  added  as  parties-defendants  to  the  action,  by 
which  order  it  was  declared  that  they  sufficiently  represented  all 
holders  of  the  said  bonds  in  this  action.  This  is  a practice  with 
which  I am  unacquainted,  and  I am  not  at  all  sure  of  the 
effect  of  it. 

We  have  the  anomalous  position  that  the  plaintiff,  the  trus- 
tee set  up  by  the  trust  deed,  represents  all  the  bondholders 
and  is  contending  here  that  there  is  no  appeal.  We  have  five 
defendants,  the  members  of  a bondholders’  committee  declared 
by  the  Court  to  represent  all  the  bondholders  who  are  the  appel- 
lants. We  have  counsel  on  behalf  of  a further  committee  repre- 
senting a large  body  of  bondholders  contesting  this  application. 
We  have  a further  anomaly  of  counsel  for  the  trustee,  the 
plaintiff,  moving  the  adoption  of  the  resolutions  passed  at  the 
bondholders’  meeting,  and  launching  a motion  for  approval  of 
the  sale,  and  now  opposing  the  appeal  from  an  order 'ref using 
approval.  However,  the  order  was  made  and  has  never  been 
appealed  from,  and  therefore  stands  as  between  the  parties  to 
the  action,  and  it  is  the  clear  duty  of  the  Court  to  determine 
the  legal  rights  of  the  parties  according  to  its  view  of  those 
legal  rights. 

By  letter  dated  June  25th,  1937,  the  bondholders’  representa- 
tive committee  requested  the  plaintiff  to  apply  to  this  Court  for 
an  order  under  The  Judicature  Amendment  Act,  1935,  25  Geo.  V, 
ch.  32  (Ont.),  calling  a meeting  of  the  bondholders  for  the  pur- 
pose of  considering  a plan  of  sale  of  assets  and  reorganization  of 
the  company,  and  an  application  was  accordingly  made. 

At  the  same  time  an  application  was  made  by  the  liquidator 
for  an  order  under  The  Companies’  Creditors  Arrangement  Act, 
1932-33,  23-24  Geo.  V,  ch.  36  (Can.),  and  The  Companies  Act, 
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1934,  24-25  Geo.  V,  ch.  33  (Can.),  to  call  meetings  to  consider 
a plan  proposed  by  him. 

Both  matters  came  on  for  hearing  before  the  Honourable  Mr. 
Justice  McTague  on  July  21st,  1937,  and  an  order  was  made 
calling  a meeting  of  the  bondholders  under  The  Judicature 
Amendment  Act,  1935,  and  the  liquidator’s  motion  was  ad- 
journed until  after  the  holding  of  such  meeting. 

The  meeting  of  bondholders  was  held  on  October  15th,  1937, 
and  certain  resolutions  were  then  passed,  to  which  I will  later 
refer. 

The  material  provisions  of  The  Judicature  Amendment  Act, 

1935,  are  as  follows: 

“1.  This  Act  may  be  cited  as  The  Judicature  Amendment 
Act,  1935. 

2.  Clause  i of  section  15  of  The  Judicature  Act  is  repealed 
and  the  following  substituted  therefor : 

“(i)  (i)  In  case  bonds  or  debentures  are  secured  by  a mort- 
gage or  charge  by  virtue  of  a trust  deed  or  other  instrument 
and  whether  or  not  provision  is  contained  in  the  trust  deed  or 
other  instrument  creating  such  mortgage  or  charge  giving  to  the 
holders  of  such  bonds  or  debentures  or  a majority,  or  a specified 
majority  of  them,  power  to  sanction  the  sale,  transfer  or  ex- 
change of  the  mortgaged  or  charged  premises  for  a considera- 
tion other  than  cash,  and  in  case  any  action  shall  have  been 
brought  or  shall  be  brought  for  the  purpose  of  enforcing  or 
realizing  upon  any  such  mortgage  or  charge,  or  for  the  execu- 
tion of  the  trusts  in  any  such  trust  deed  or  other  instrument 
with  or  without  other  relief,  the  court  may  order  a meeting  or 
meetings  of  the  holders  of  such  bonds  or  debentures  to  be 
summoned  and  held  in  such  manner  as  the  court  may  direct, 
and  if  the  holders  of  such  bonds  or  debentures  shall  sanction  or 
approve  the  sale,  transfer  or  exchange  of  the  property  so  mort- 
gaged or  charged  for  a consideration  wholly  or  in  part  other 
than  cash,  the  court  may  in  such  action  order  and  approve  such 
sale  on  such  terms  in  all  respects  as  the  court  shall  think  fair 
and  reasonable  having  regard  to  the  interests  of  all  parties 
interested  in  the  premises  and  property  so  mortgaged  or  charged, 
and  in  such  order  or  by  any  subsequent  order  may  make  provi- 
sion in  such  manner,  on  such  terms  in  all  respects  as  to  the 
court  may  seem  proper,  for  the  transfer  to  and  vesting  in  the 
purchaser  or  his  or  its  assigns  of  the  whole  or  any  part  of  the 
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premises  and  property  so  mortgaged  or  charged  and  so  sold,  and 
for  the  payment  of  the  proper  costs,  charges  and  expenses  and 
remuneration  of  any  trustee  or  trustees  under  such  trust  deed  or 
other  instrument  and  of  any  receiver  or  receiver  and  manager 
appointed  by  the  court,  and  of  any  committee  or  other  persons 
representing  holders  of  such  bonds  or  debentures,  and  for  the 
distribution  or  other  disposition  of  the  proceeds  of  such  sale, 
and  for  the  protection  of  any  or  all  persons  whose  interests  are 
affected  by  such  order,  and  for  all  such  incidental,  consequential 
and  supplemental  matters  as  the  court  may  deem  just. 

“ (ii)  The  approval  of  the  holders  of  any  such  bonds  or  deben- 
tures may  be  given  by  resolution  passed  at  a meeting,  by  the 
votes  of  the  holders  of  a majority  in  principal  amount  of  such 
bonds  or  debentures,  represented  and  voting  in  person  or  by 
proxy,  and  holding  not  less  than  fifty  per  centum  in  principal 
amount,  or  such  lesser  amount  as  the  court  under  all  the  cir- 
cumstances may  approve,  of  the  issued  and  outstanding  bonds  or 
debentures  in  question.” 

I entertain  no  doubt  as  to  the  jurisdiction  of  the  Legislature 
to  enact  the  provisions  of  The  Judicature  Amendment  Act,  1935, 
and  it  seems  to  me  clear  that  in  an  action  to  enforce  the  trusts 
of  a trust  deed  or  other  instrument,  whereby  bonds  or  deben- 
tures are  secured  by  mortgage,  the  Court  has  ample  jurisdiction 
to  determine  the  legal  rights  of  all  parties  who  are  necessary 
or  proper  parties  to  the  action,  either  as  originally  constituted 
or  as  added  in  the  ordinary  proceedings  in  the  Master’s  office  or 
otherwise,  that  is  to  say,  the  legal  rights  of  encumbrancers,  sub- 
sequent encumbrancers,  execution  creditors,  and  the  owner  of 
the  equity  of  redemption.  It  follows  that  since  The  Judicature 
Amendment  Act  of  1935,  the  Court  has  vested  in  it  jurisdiction  to 
sanction  a sale,  transfer  or  exchange  of  the  mortgaged  premises 
for  a consideration  other  than  cash,  which  naturally  includes 
a consideration  consisting  of  bonds,  debentures  and  shares  of 
stock. 

In  my  view  The  Judicature  Act,  sec.  15,  has  no  application 
to  the  rights  of  persons  other  than  proper  parties  to  the  action 
either  originally  or  such  as  would  be  properly  added  in  the 
Master’s  office.  As  will  appear,  this  will  be  dealt  with  in  con- 
sidering how  far  this  Court  should  concern  itself  with  the 
so-called  plan  of  reorganization. 
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The  Judicature  Amendment  Act  by  its  terms  may  be  ap- 
plicable either  to  solvent  or  insolvent  defendants,  and  one  can 
easily  conceive  of  many  cases  in  which  its  provisions  might  be 
made  use  of  to  prevent  insolvency  by  virtue  of  the  provision 
respecting  a consideration  for  a sale,  whereby  the  Court  will 
doubtless  be  enabled  to  approve  of  many  sales  which  will  enure 
to  the  benefit  of  the  creditors,  where  a cash  sale  would  mean 
heavy  or  total  loss  to  those  involved. 

On  December  7th,  1932,  an  order  was  made  in  the  matter 
of  The  Winding-up  Act,  R.S.C.  1927,  ch.  213,  and  in  the  matter 
of  the  defendant  company,  giving  the  plaintiff  liberty  to  proceed 
with  this  action,  notwithstanding  the  winding-up  order.  In 
my  opinion  this  is  exceedingly  important,  because  thereby  in 
accordance  with  the  provisions  of  the  Dominion  legislation,  the 
Courts  have  the  same  jurisdiction  in  determining  the  rights 
of  all  proper  parties  to  this  action  as  though  the  defendant 
company  were  solvent  and  there  were  no  question  of  bankruptcy 
or  insolvency  involved.  I repeat  that  this  applies  to  all  proper 
parties  to  this  action,  that  is  all  parties  having  any  encumbrance 
or  claim  upon  the  title  of  the  mortgaged  premises.  It  does 
not,  of  course,  extend  to  determine  the  rights  of  creditors  other 
than  those  who,  by  registration  of  judgments  or  otherwise,  have 
acquired  some  claim  upon  the  title  to  the  mortgaged  premises. 

I turn  now  to  a consideration  of  just  what  was  done  in  pursu- 
ance of  the  provisions  of  The  Judicature  Amendment  Act,  and 
as  already  stated  the  first  step  taken  was  an  application  for  a 
direction  that  a meeting  of  bondholders  should  be  held,  and 
in  accordance  with  the  direction  of  the  Court,  the  meeting  of 
bondholders  was  so  held. 

The  first  resolution  which  was  carried,  and  I will  discuss 
later  the  question  of  the  sufficiency  of  the  vote,  is  as  follows: 

“Be  it  resolved  that  the  holders  of  first  mortgage  gold  bonds 
of  Abitibi  Power  & Paper  Company  Limited,  secured  by  indenture 
and  mortgage  dated  as  of  June  1,  1928,  made  between  Abitibi 
Power  & Paper  Company,  Limited,  of  the  first  part,  Montreal 
Trust  Company,  Canadian  trustee,  of  the  second  part,  and  The 
National  City  Bank  of  New  York,  authenticating  trustee,  of 
the  third  part,  do  hereby  approve  the  plan  of  sale  of  assets  and 
reorganization  of  Abitibi  Power  & Paper  Company,  Limited, 
dated  at  Toronto,  July  21,  1937,  in  the  form  attached  to  the 
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order  of  the  Supreme  Court  of  Ontario,  dated  the  21st  day  of 
July,  1937,  with  the  following  amendments,  that  is  to  say:” 

This  is  followed  by  a number  of  amendments  which  I need 
not  here  quote,  numbered  from  1 to  9. 

The  second  resolution  which  was  passed,  is  as  folows: 

“Be  it  resolved  that  the  holders  of  first  mortgage  gold  bonds 
of  Abitibi  Power  & Paper  Company,  Limited,  secured  by  in- 
denture and  mortgage  dated  as  of  June  1,  1928,  made  between 
Abitibi  Power  & Paper  Company,  Limited,  of  the  first  part, 
Montreal  Trust  Company,  Canadian  trustee,  of  the  second  part, 
and  The  National  City  Bank  of  New  York,  authenticating  trustee, 
of  the  third  part,  do  hereby  sanction  and  approve  the  sale, 
transfer  and  exchange  of  the  property  mortgaged  and  charged 
under  the  said  indenture  and  mortgage  dated  as  of  June  1, 
1928 — including  the  assets  in  the  possession  of  the  receiver  and 
manager,  for  a consideration  wholly  or  in  part  other  than  cash, 
viz.:  for  the  consideration  set  out  and  provided  in  the  plan  of 
sale  of  assets  and  reorganization  of  Abitibi  Power  & Paper 
Company,  Limited,  dated  at  Toronto,  July  21,  1937,  in  the  form 
attached  to  the  order  of  the  Supreme  Court  of  Ontario,  dated 
the  21st  day  of  July,  1937,  with  the  following  amendments,  that 
is  to  say:”, 

and  this  resolution  also  proceeds  to  recite  the  same  nine  amend- 
ments as  are  recited  in  the  first  resolution. 

During  the  proceedings  of  the  meeting,  the  chairman  asked 
for  nominations  for  eight  persons  to  be  Class  “A”  directors  as 
provided  for  in  the  plan,  and  in  accordance  with  the  notice  of 
meeting,  and  accordingly  eight  gentlemen  were  declared  nomin- 
ated. 

The  following  objection  was  recorded  in  the  minutes: 

“Without  derogating  in  any  way  from  the  reservation  of 
rights  and  objections  made  by  Sir  Henry  Drayton  and  Mr. 
Ralston,  on  behalf  of  themselves  and  the  bondholders’  defensive 
committee  and  the  members  thereof  and  of  the  bondholders 
which  they  or  any  of  them  represent,  specific  objection  is  taken 
to  the  nomination  of  directors  by  this  meeting  on  the  ground 
that  this  meeting  has  no  authority  therefor  and  that  the  order 
under  which  this  meeting  is  called  is  invalid  and  that  the  statute 
contains  no  authorization  for  nomination  of  directors,  and  on 
such  other  grounds  as  may  appear,  and  the  voting  by  such 
persons  and  committee,  or  any  of  them,  on  such  resolution 
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nominating  directors,  is  without  prejudice  to,  and  reserving  all 
the  rights  and  objections  which  the  persons  and  committee  first 
above  mentioned,  and  those  whom  they  represent  may  have  in 
the  premises.” 

The  plan  of  sale  of  assets  and  reorganization  of  Abitibi  Power 
and  Paper  Company  Limited  is  set  forth  in  full  in  volume  3 of  the 
Appeal  Book.  It  provides  that  the  plan  is  to  be  submitted 
to  a meeting  of  bondholders  and  if  approved  that  a resolution 
will  also  be  submitted  to  the  meeting  sanctioning  and  approving 
the  sale,  transfer  and  exchange  for  the  consideration  provided 
in  the  plan  of  the  property  mortgaged  and  charged  as  security 
for  the  bond. 

The  plan  contains  the  following  paragraphs : 

“It  is  a condition  of  the  plan,  if  and  when  approved  as  afore- 
said by  the  said  meeting  of  bondholders,  that  The  Supreme 
Court  of  Ontario  may  sanction  such  amendments  to  the  plan 
and  may  make  such  orders  and  give  such  directions  with  respect 
to  carrying  the  plan  into  effect  as  may  to  the  said  Court  seem 
proper  in  connection  with  exercising  the  power  and  authority 
conferred  upon  the  said  Court  by  the  said  Judicature  Act,  and 
any  amendments  of  the  plan  so  sanctioned,  or  orders  or  direc- 
tions so  made  or  given,  shall  be  deemed  to  constitute  a part  of 
the  plan  and  to  have  received  the  sanction  and  approval  of 
the  said  meeting  of  bondholders. 

“The  purchase  on  the  terms  hereof,  by  a new  company  to 
be  incorporated  and  organized  for  the  purpose,  of  the  premises 
and  property  mortgaged  and  charged,  is  hereinafter  for  con- 
venience sometimes  referred  to  as  ‘reorganization’. 

“The  term  ‘security’  or  ‘securities’,  as  employed  herein- 
after in  the  plan,  includes  shares  and  obligations.” 

The  objects  are : 

“(1)  To  take  Abitibi  out  of  receivership,  which  is  deemed 
essential  because  (a)  a reorganization  is  asked  by  the  Govern- 
ment of  Ontario  for  the  general  economic  welfare  of  the  Prov- 
ince, (b)  the  Abitibi  properties  require  the  expenditure  of  a sub- 
stantial sum  of  new  money  for  rehabilitation  and  improvement, 
which  money  can  be  obtained  to  best  advantage  through  reor- 
ganization, and  (c)  it  is  believed  that  the  enterprise  can  be  oper- 
ated to  better  advantage  after  reorganization  than  in  receivership. 

“ (2)  To  effect  a reinstatement  and  rearrangement  of  Abitibi’s 
pulpwood  concessions  and  water-power  rights,  which  is  deemed 
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essential  and  which  can  be  brought  about  only  with  the  consent 
of  the  Government  of  the  Province  of  Ontario.  The  said  Gov- 
ernment has,  by  agreement  dated  June  24,  1937,  indicated  its 
willingness  to  effect  such  re-instatement  and  re-arrangement  if 
Abitibi  is  reorganized  within  one  year  from  such  date. 

“(3)  To  recapitalize  Abitibi  on  a sound  basis  and  provide, 
at  an  early  date,  for  the  payment  to  the  old  bondholders  of  a 
current  income  on  their  investment. 

“(4)  To  provide  new  money  for  working  capital  and  for 
rehabilitating  and  improving  the  properties  so  as  to  place  them 
in  an  advantageous  position  with  respect  to  capacity  and  costs 
of  production. 

“(5)  To  place  Abitibi  in  a position  to  deal  more  effectively 
than  is  now  practicable  with  the  possible  disposal  of  certain 
assets  which  may  not  be  essential  to  the  carrying  on  of  its 
business.” 

The  general  principles  on  which  the  plan  has  been  constructed 
are  as  follows : 

“(1)  The  bondholders  have  the  prior  lien  on  the  properties 
and  assets  of  Abitibi  subject  only  to  the  obligations  of  the  re- 
ceiver and  manager.  (Interest  on  the  first  mortgage  gold  bonds 
has  not  been  paid  for  five  years;  and  principal  and  interest  on 
the  said  bonds  have  been  declared  due  and  payable) . 

“(2)  Subject  to  making  provision  for  the  necessary  new 
money  to  discharge  the  obligations  of  the  receiver  and  manager 
and  for  replacements,  improvements  and  working  capital,  the 
bondholders  have  the  right  to  receive  securities  of  the  new 
company  resulting  from  the  reorganization  of  a value  equal  to 
the  bondholders’  aggregate  claims  for  principal  and  interest. 

“(3)  The  element  of  time  is  of  major  importance  because 
of  the  time  limit  on  reorganization  contained  in  the  agreement 
with  the  Province  of  Ontario  above  referred  to  and  the  necessity 
of  effecting  reinstatement  and  rearrangement  of  pulpwood  con- 
cessions, water-power  rights,  etc.,  and  because  of  improving 
conditions  in  the  newsprint  industry  and  the  consequent  desir- 
ability of  promptly  providing  funds  to  rehabilitate  and  improve 
the  properties. 

“(4)  Subject  to  making  suitable  provision  for  the  payment 
of  unsecured  creditors,  the  bondholders  and  shareholders  of 
Abitibi  are  primarily  interested  in  the  reorganization;  accordingly 
all  the  securities  of  the  new  company  should  be  issued  to  them 
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or  for  their  benefit,  with  the  exception  of  such  securities  as 
may  be  issued  for  the  purpose  of  providing  the  required  new 
money.” 

The  consideration  is  described  in  the  following  language: 

“The  consideration  for  the  sale,  transfer  and  exchange  of  the 
property  mortgaged  and  charged  as  security  for  the  first  mort- 
gage gold  bonds  of  the  old  company  by  the  indenture  and  mort- 
gage, dated  as  of  June  1,  1928,  to  a new  company  (hereinafter 
sometimes  referred  to  as  the  ‘new  company’),  as  contemplated 
by  the  plan,  will  be:  (1)  the  payment  by  the  new  company  of 
the  obligations  of  the  receiver  and  manager  and  the  expenses 
of  the  reorganization,  as  outlined  more  in  detail  subsequently 
under  the  heading  ‘Sale  of  First  Mortgage  Bonds  and  Disposi- 
tion of  Proceeds  of  Sale  Thereof’;  (2)  the  assumption  by  the 
new  company  of  all  contractual  obligations  of  the  receiver  and 
manager  in  connection  with  operation  of  the  properties  of 
the  old  company  and  its  subsidiaries;  (3)  the  assumption  by 
the  new  company  of  all  unsecured  claims  (except  claims  of 
subsidiaries)  against  the  old  company  which  shall  be  proved 
in  the  liquidation  thereof;  (4)  the  assumption  by  the  new  com- 
pany of  all  outstanding  and  unpaid  interest  coupons  on  the 
first  mortgage  gold  bonds  of  the  old  company  maturing  prior 
to  June  1,  1932;  (5)  the  issue  by  the  new  company  of  $24,- 
133,500.00,  aggregate  principal  amount,  of  its  general  mortgage 
bonds,  $33,786,900.00  aggregate  principal  amount,  of  its  deben- 
tures and  241,335  shares  of  its  capital  stock  to  the  holders  of 
first  mortgage  gold  bonds  of  the  old  company;  and  (6)  the  issue 
by  the  new  company  of  1,383,665  shares  of  its  capital  stock  and 
subscription  warrants  evidencing  the  right  to  purchase  an  aggre- 
gate of  1,989,331  shares  of  its  capital  stock  for  account  of  share- 
holders of  the  old  company;  all  as  hereinafter  more  specifically 
provided.” 

There  is  contained  in  the  plan  a general  outline  in  which  it 
is  set  forth  that  the  property  of  the  old  company  (i.e.,  the  mort- 
gaged premises),  will  be  transferred  to  a new  company  which 
will  be  organized  under  the  laws  of  either  the  Province  of 
Ontario  or  the  Dominion  of  Canada  and  the  new  company  will 
issue : 

(1)  First  mortgage  4%  per  cent,  bonds  due  1952  in  the 
aggregate  principal  amount  of  $14,000,000.00  to  be  sold  for  cash 
to  obtain  money  for  the  purposes  hereinafter  set  forth  under 
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the  heading  “Sale  of  First  Mortgage  Bonds  and  Disposition  of 
Proceeds  of  Sale  Thereof;” 

(2)  General  and  refunding  mortgage  bonds,  5 per  cent,  con- 
vertible series  due  1957  and  called  “General  Mortgage  Bonds” 
in  the  aggregate  principal  amount  of  $24,133,500.00,  which  will 
be  distributed  to  holders  of  the  first  mortgage  gold  bonds  of 
the  old  company  in  the  ratio  of  $50.00,  principal  amount,  of 
such  first  mortgage  gold  bonds. 

(3)  Convertible  income  debentures  due  1962,  in  the  aggregate 
principal  amount  of  $33,786,900.00,  which  will  be  distributed  to 
holders  of  the  first  mortgage  gold  bonds  of  the  old  company 
in  the  ratio  of  $70.00,  principal  amount,  of  such  debentures 
for  each  $100.00  principal  amount,  of  such  first  mortgage  gold 
bonds. 

(4)  241,335  shares  of  capital  stock,  which  will  be  distributed 
to  holders  of  the  first  mortgage  gold  bonds  of  the  old  company 
in  the  ratio  of  one-half  share  of  such  capital  stock  for  each 
$100.00,  principal  amount  of  the  first  mortgage  gold  bonds. 

•(5)  1,383,665  shares  of  capital  stock  for  the  shareholders 
of  the  old  company  to  be  distributed  as  set  forth  or  dealt  with 
as  determined  by  the  Supreme  Court  of  Ontario. 

(6)  Subscription  warrants  entitling  holders  to  purchase 
shares  of  capital  stock. 

(7)  Stock  purchase  warrants  evidencing  the  right  of  holders 
to  purchase  shares  of  the  capital  stock. 

As  I have  noted  there  were  certain  amendments  made  to  this 
plan  at  the  bondholders’  meeting  which  are  matters  of  detail 
and  need  not  be  discussed  here.  The  principal  one,  I think,  is 
an  amendment  by  which  the  principal  amount  of  $14,000,000.00 
of  first  mortgage  bonds  to  be  issued  was  reduced  to  $12,800,- 
000.00.  It  is  manifest  that  approval  by  the  Court  of  the  pro- 
posed sale  involves  the  approval  of  the  plan  of  reorganization 
so  far  as  such  plan  deals  with  the  rights  of  the  parties  to  the 
action  and  the  consideration  for  the  sale.  I think  the  title 
of  the  plan  is  inappropriate.  What  is  contemplated  is  the  in- 
corporation and  organization  of  a new  company  which  new 
company  is  to  become  the  purchaser  of  the  mortgaged  premises 
and  is  to  issue  various  securities  as  already  outlined  constituting 
the  purchase  money,  and  in  my  opinion  this  cannot  be  a re- 
organization of  the  defendant  company.  However,  what  we  have 
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to  deal  with  is  the  substance  of  the  matter,  and  not  the  name 
which  may  have  been  applied  to  it  for  convenience. 

An  important,  and  perhaps  the  most  important,  feature  of 
the  plan  is  the  issue  of  $12,800,000.00  of  first  mortgage  bonds 
which  are  to  be  the  first  charge  upon  the  entire  assets  of  the 
new  company  and  which  are  designed  for  sale,  to  produce  the 
new  capital  which  will  be  required  partly  for  the  carrying  out 
of  the  plan  and  partly  to  furnish  working  capital  to  the  new 
company.  The  bondholders  of  the  old  company,  who  have  the 
first  charge  on  the  mortgaged  premises,  are  being  subordinated 
to  these  first  mortgage  bonds  and  are  accepting  junior  securities 
and  therefore  the  matter  before  the  Court  is  not  the  simple 
approval  of  a sale,  but  includes  the  application  of  the  con- 
sideration for  the  sale  in  payment  of  the  plaintiff’s  claim,  and 
the  ascertainment  of  the  priorities  and  claims  of  subsequent 
encumbrancers,  if  any,  and  must  also  contemplate,  as  part  of 
the  sale,  the  disposition,  so  far  as  they  form  part  of  the  con- 
sideration for  the  sale,  of  the  proceeds  of  these  prior  lien  bonds. 

For  the  reasons  I have  already  given,  I am  of  opinion  that 
the  powers  of  the  Court  extend  to  approval  of  the  plan  in  so 
far  as  it  deals  with  the  consideration  for  the  sale  and  the  dis- 
position of  such  consideration  including  so  much  of  the  proceeds 
of  the  prior  lien  bonds  as  form  part  of  such  consideration. 

In  so  far  as  the  plan  deals  with  matters  not  concerned  in  the 
sale  itself,  or  forming  part  of  the  consideration  therefor,  they 
are  matters  beyond  what  the  Court  should  deal  with.  This 
applies  to  the  disposition  of  so  much  of  the  prior  lien  bonds 
or  the  proceeds  thereof  as  are  intended  to  furnish  working 
capital  for  the  new  company,  or  are  to  enable  the  new  company 
to  discharge  obligations  assumed  by  it,  as  part  of  the  plan, 
beyond  the  Court  being  assured  that  prior  lien  bonds  are  created 
according  to  the  plan  and  that  the  sale  or  underwriting  of  same 
on  fair  and  reasonable  terms  is  accomplished.  It  applies  also 
to  the  nomination  of  directors.  It  applies  to  the  ascertainment 
of  the  rights  of  unsecured  creditors  and  the  disposition  of  the 
rights  of  shareholders  which  properly  fall  into  the  winding-up 
proceedings. 

Much  of  the  argument  before  us  turned  upon  the  contention 
that  what  is  attempted  here  encroaches  upon  Dominion  legisla- 
tion. First,  the  provisions  of  The  Companies’  Creditors  Arrange- 
ment Act,  1932-33,  23-24  Geo.  V,  ch.  36  (Can.),  apply  to  any 
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company  which  is  bankrupt  or  insolvent  and  is  therein  de- 
scribed as  a “debtor  company”. 

Sections  3 and  4 provide  as  follows : 

“3.  Where  a compromise  or  arrangement  is  proposed  be- 
tween a debtor  company  and  its  unsecured  creditors  or  any 
class  of  them,  the  court  may  on  the  application  in  a summary 
way  of  the  company  or  of  any  such  creditor  or  of  the  trustee  in 
bankruptcy  or  liquidator  of  the  Company,  order  a meeting  of 
such  creditors  or  class  of  creditors,  and,  if  the  court  so  deter- 
mines, of  the  shareholders  of  such  company,  to  be  summoned 
in  such  manner  as  the  court  directs. 

“4.  Where  a compromise  or  arrangement  is  proposed  be- 
tween a debtor  company  and  its  secured  creditors  or  any  class 
of  them,  the  court  may,  on  the  application  in  a summary  way 
of  the  company  or  of  any  such  creditor  or  of  the  trustee  in 
bankruptcy  or  liquidator  of  the  company,  order  a meeting  of 
such  creditors  or  class  of  creditors,  and,  if  the  court  so  deter- 
mines, of  the  shareholders  of  such  company,  to  be  summoned 
in  such  manner  as  the  court  directs.” 

Provided  that  a majority  in  number,  representing  three- 
fourths  in  value  of  the  creditors  or  class  of  creditors  present  and 
voting  agree  to  any  compromise  or  arrangement  either  as  pro- 
posed or  as  altered  or  modified  at  such  meeting  or  meetings,  the 
Court  may  sanction  the  arrangement  or  compromise,  and  it 
becomes  binding  upon  all  the  creditors  and  shareholders  and 
upon  the  company.  Also  to  the  provisions  of  The  Companies 
Act,  1934,  24-25  Geo.  V,  ch.  33  (Can.),  secs.  122  and  123  which 
also  concern  themselves  entirely  with  compromise  or  arrange- 
ments between  a company  and  its  shareholders  or  any  class  of 
shareholder,  so  that  the  provisions  of  these  two  statutes  of 
Dominion  authority  enable  compromises  and  arrangements  to  be 
arrived  at  between  companies  and  their  creditors  and/or  share- 
holders. 

It  will  follow  from  the  views  already  expressed  and  the  rea- 
sons given,  that  in  my  view  this  is  not  a compromise  or  arrange- 
ment between  a company  and  its  shareholders  and/or  creditors, 
but  on  the  contrary  by  virtue  of  The  Judicature  Amendment  Act, 
1935,  and  the  order  to  continue  this  action  to  realize  the  plain- 
tiffs’ security,  this  is  the  enforcement  of  the  rights  of  the 
secured  creditor  in  an  action  to  realize  its  security. 
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The  Indenture  of  Trust  and  Mortgage  contains,  in  sec.  45,  a 
number  of  provisions  with  respect  to  meetings  of  bondholders 
and  matters  which  may  be  dealt  with  at  such  meetings  by 
extraordinary  resolution,  and  I quote  the  following  proviso  which 
follows  clause  (f)  of  sec.  45: 

“Provided,  however,  nothing  in  this  clause  45  contained  shall 
give  power  to  the  bondholders  with  respect  to  any  bond  issued 
hereunder  and  then  outstanding  either  (a)  to  decrease  the  rate 
of  interest,  or  (b)  to  postpone  the  maturity,  or  (c)  to  provide 
for  the  payment  of  principal  or  interest  other  than  in  the 
currencies  specifically  mentioned  in  clause  2 hereof  and  in  the 
bonds,  or  (d)  to  issue  any  securities  ranking  in  priority  to  or 
pari  passu,  with  the  bonds  from  time  to  time  issued  hereunder, 
or  in  any  other  manner  whatsoever  to  change  the  security  for 
the  bonds,  the  intention  being  that  the  bondholders  shall  have 
no  power  by  an  extraordinary  resolution  in  any  way  to  deprive 
the  holders  of  the  bonds  of  the  benefit  of  the  first  mortgage 
and  lien  on  the  specifically  mortgaged  premises  constituted  by 
this  indenture.”  It  is  argued  that  the  proposed  sale  is  in  con- 
flict with  the  terms  of  this  proviso,  but  it  is  directed  to  matters 
with  which  the  bondholders  are  prevented  from  dealing  by  extra- 
ordinary resolution  at  bondholders’  meetings  and  have  effect 
only  during  the  currency  of  the  mortgage  security.  It  does  not 
purport  and  is  not  in  my  opinion  intended  to  limit  the  juris- 
diction of  the  Court  in  an  action  to  realize  the  security.  If  the 
opposing  argument  were  to  prevail,  it  follows  that  it  would  apply 
equally  in  proceedings  by  a trustee  in  bankruptcy  or  by  a 
liquidator  in  winding-up  proceedings. 

I have  now  to  consider  whether  the  Court  should  approve  of 
the  sale  and  this  involves  the  consideration  of  whether  the  pro- 
posed sale  is  “fair  and  reasonable,  having  regard  to  the  interest 
of  all  parties  interested  in  the  premises  so  mortgaged  or  charged.” 

Upon  this  branch  of  the  case  I find  much  less  difficulty  than 
upon  that  which  I have  been  considering.  It  is  manifest  that 
in  order  to  carry  on  the  enterprise  successfully,  the  new  com- 
pany will  require  large  sums  of  money  to  discharge  existing 
obligations,  to  make  necessary  improvements  and  betterments 
to  the  plants,  to  put  in  order  the  company’s  concessions  from 
and  contracts  with  the  Government  of  Ontario,  and  to  furnish 
working  capital,  and  it  is  equally  manifest  to  my  mind  that  the 
only  probable  successful  means  of  procuring  the  large  sums 
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of  new  money  that  will  be  required  is  by  the  issue  of  prior 
lien  bonds. 

I accept  without  hesitation  the  evidence  upon  this  branch  of 
the  case  given  by  Mr.  Geoffrey  T.  Clarkson,  the  receiver  and 
manager,  whose  outstanding  ability  and  whose  integrity  are 
well  known  and  who  has  been  operating  the  company’s  under- 
taking under  the  receivership  for  a number  of  years.  We  were 
referring,  during  the  argument,  to  the  evidence  given  by  him 
which  forms  part  of  the  record,  and  to  his  reports,  and  a con- 
sideration of  this  material  convinces  me  that  while  the  cash 
position  of  the  company  has  improved,  this  exhibits  only  the 
operating  profit  and  is  wholly  without  regard  to  any  provisions 
for  maintenance,  depreciation  and  interest  charges. 

In  an  undertaking  of  the  magnitude  in  question,  huge  sums 
are  required  for  these  purposes,  and  there  is  no  doubt  that  dur- 
ing the  period  of  years  in  question  the  net  position  of  the  com- 
pany has  not  improved,  but,  on  the  contrary,  that  arrears  of 
interest  have  piled  up  in  millions  of  dollars,  and  that  very  large 
sums  required  for  maintenance  and  depreciation  have  not  and 
cannot  be  provided. 

With  regard  to  the  position  taken  by  the  appellants,  the 
first  mortgage  bondholders  are  receiving  junior  securities.  They 
are  to  have  what  are  equivalent  to  second  mortgage  bonds  for 
an  amount  equal  to  $50.00  per  $100.00  of  their  principal  debt, 
and  the  balance  of  their  principal  debt  and  accrued  interest 
amounting  to  $80.00  is  to  be  taken  care  of  by  securities  known 
as  “convertible  income  debentures”  to  the  extent  of  $70.00  and 
shares  of  common  stock  to  the  extent  of  $10.00. 

It  should  be  borne  in  mind  that  the  bondholders  are  entitled 
in  law  to  the  payment  of  their  principal  and  interest  in  full,  before 
anything  is  provided  for  junior  securities.  It  is  quite  apparent 
that  nothing  like  the  amount  of  money  necessary  to  discharge 
this  debt  could  be  obtained  by  a cash  sale.  The  bondholders 
are,  however,  providing  for  payment  in  full  on  paper  of  their 
principal  and  interest,  the  realization  of  which  will  depend 
upon  the  future  success  of  the  operations  of  the  company,  and 
the  remainder  of  the  consideration  is  provided  for  the  share- 
holders. 

The  learned  Judge  of  first  instance  thought  it  was  an  objection- 
able feature  of  the  plan  that  the  convertible  income  debentures 
for  the  first  ten  years  of  their  currency,  are  non-cumulative. 
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With  great  respect  I am  unable  to  agree  with  this.  During  those 
ten  years  in  any  year  in  which  the  company’s  operations  enable 
it  to  pay  the  interest  on  these  debentures,  it  must  be  paid,  and 
I think  it  would  serve  no  good  purpose  in  view  of  the  very  heavy 
capital  structure  which  the  company  is  undertaking,  to  pile  up 
arrears  of  interest  in  years  during  which  the  company  is  unable 
to  earn  it. 

I regard  as  sound,  the  argument  addressed  to  us,  that  a good 
deal  of  attention  should  be  directed  towards  the  reduction  of  the 
top-heavy  capital  financial  structure. 

Opposition  to  the  plan  on  the  part  of  the  body  of  bond- 
holders represented  by  Mr.  McCarthy  who  opposed  the  resolu- 
tions at  the  bondholders’  meeting,  and  who  also  opposed  the 
appeal  in  this  Court,  was  directed  strongly  to  the  question  of 
the  jurisdiction  of  the  Court  to  entertain  this  application  upon 
the  main  ground  that  what  is  contemplated  here  is  not  in  reality 
and  substance  a sale  but  a compromise  or  arrangement.  I have 
already  expressed  my  view  upon  this  question. 

Mr.  McCarthy  also  opposed  the  appeal  upon  the  ground  that 
the  majority  of  the  votes  of  the  bondholders  required  by  the 
Statute  was  not  obtained  at  the  meeting,  and  I propose  to  deal 
with  that  presently. 

The  opposition  to  the  plan  upon  the  merits  of  the  plan  turned 
largely  upon  the  question  of  the  advisability  of  the  issue  of  prior 
lien  bonds  and  in  this  connection  we  have  before  us  in  the  record 
the  alternative  plan  proposed  by  Mr.  McCarthy’s  clients.  This 
plan  provides  for  the  issue  of  bonds  to  an  amount  greater  than 
those  proposed  to  be  taken  by  the  first  mortgage  bondholders 
on  account  of  their  present  bonds,  and  leaves  a balance  which 
is,  in  effect,  'pari  passu  as  to  security  with  the  remainder,  and 
is  to  be  used  as  required  for  the  purposes  of  the  new  company, 
but  carry  the  right  to  be  paid  off  in  advance  of  the  remainder. 

Having  regard  to  the  necessity  of  the  new  company  being 
properly  financed  to  carry  on  operations  to  advantage,  and  to 
the  difficulty  of  securing  the  large  sums  of  new  money  required, 
I think  the  appellants’  plan  is  to  be  preferred. 

One  would  have  expected  that  the  most  material  difference 
between  the  proponents  of  the  opposition  plan  and  that  of  the 
appellants  would  have  been  the  consideration  given  to  creditors 
and  to  shareholders,  and  one  could  well  understand  that  criticism 
might  well  be  directed  to  the  fact  that  the  bondholders  under 
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the  proposed  plan  are  not  receiving  sufficient  consideration,  hav- 
ing regard  to  the  senior  position  of  their  security  in  the  old 
company,  but  in  point  of  fact  the  plan  put  forward  by  Mr. 
McCarthy’s  clients  proposes  a greater  consideration  to  the  share- 
holders and  makes  the  same  provision  in  effect  for  unsecured 
creditors. 

In  my  view  this  Court  has  nothing  to  do  with  the  division  of 
the  proceeds  of  the  sale  applicable  to  the  7 per  cent,  share- 
holders and  6 per  cent,  shareholders,  respectively. 

The  consideration  for  the  sale,  apart  from  that  portion  of  it 
which  is  necessary  to  satisfy  the  legal  rights  of  the  proper  parties 
to  this  action,  belongs  to  the  defendant  company  or  its  liquidator 
to  be  dealt  with,  in  my  opinion,  in  the  winding-up.  This  applies 
not  only  to  the  rights  of  the  shareholders,  but  to  the  claims  of 
unsecured  creditors. 

With  respect  to  the  vote  upon  the  resolutions  on  which  this 
application  to  the  Court  is  founded,  for  the  first  resolution  at  the 
bondholders’  meeting  there  were  238,695  votes  representing  $23,- 
869,500.00  principal  amount  of  bonds,  and  against  the  resolution 
there  were  76,845  votes  representing  $7,684,500.00  principal 
amount  of  bonds. 

For  the  second  resolution  there  were  236,855  votes  repre- 
senting $23,685,500.00  principal  amount  of  bonds  and  against 
the  resolution  there  were  75,790  votes  representing  $7,579,000.00 
principal  amount  of  bonds. 

In  my  opinion  clause  (ii)  of  sec.  15  (i)  of  The  Judicature  Act 
as  enacted  by  The  Judicature  Amendment  Act,  1935,  25  Geo.  V, 
ch.  32,  requires  the  approval  of  the  majority  in  principal  amount 
of  the  outstanding  bonds,  or  such  lesser  amount  as  the  Court 
may  approve.  I am  unable  to  accept  the  contention  that  the 
section  means  the  majority  of  those  present  at  the  meeting. 
In  my  opinion  the  key  to  the  interpretation  of  the  section  is 
in  the  first  part  of  the  section,  and  the  second  part  of  the 
section  relates  only  to  the  manner  in  which  that  vote  is  to  be 
obtained. 

It  is  conceded  that  upon  the  interpretation  of  this  section, 
the  vote  is  less  than  the  majority  required,  and  amounts  to  a 
fraction  of  one  per  cent,  under  50  per  cent,  of  the  total  out- 
standing bonds. 

Upon  the  hearing  of  the  appeal  before  us,  this  phase  of 
the  matter  stands  in  a somewhat  different  light  to  that  in  which 
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it  stood  on  the  application  before  the  learned  Judge  of  first 
instance. 

At  the  meeting  of  bondholders,  Mr.  Herbert  Symington,  K.C., 
represented  the  Royal  Securities  Company,  the  holders  of  $3,- 
608,000.00  of  bonds.  Mr.  Symington  was  hopeful  that  further 
negotiations  would  result  in  bringing  the  contending  parties  to 
an  agreement,  and  with  that  in  view,  moved  an  adjournment, 
which  motion  was  defeated.  Mr.  Symington  still  thought  that 
further  negotiations  should  be  had,  and  refrained  from  voting 
either  way. 

On  the  appeal  before  us  Mr.  R.  L.  Kellock,  K.C.  representing 
these  same  bonds,  informed  the  Court  that  Mr.  Symington  had 
come  to  the  conclusion  that  the  contending  parties  could  not 
be  reconciled,  and  that  if  the  meeting  were  being  now  held, 
he  would  vote  these  bonds  in  favour  of  the  resolution. 

Nothing  occurred  before  us  to  indicate  that  any  bondholders 
who  had  supported  the  resolution  are  of  a different  mind,  and 
having  regard  to  these  bonds,  it  becomes  manifest  that  the 
percentage  in  favour  of  the  resolution  is  much  greater  than 
fifty  per  cent.  It  may  also  be  noted  that  the  percentage  in 
favour  of  the  resolution,  according  to  the  vote  actually  recorded, 
is  more  than  seventy-five  per  cent,  of  the  bonds  represented 
and  voting.  These  are  circumstances  which,  in  my  opinion,  war- 
rant the  Court  in  exercising  the  discretion  conferred  by  the 
Statute  in  favour  of  approval  of  the  sale. 

The  plan  contemplates  a sale  of  the  bonds  to  be  issued  by 
the  new  company,  known  as  the  first  mortgage  bonds,  and  the 
following  disposition  of  the  proceeds : 

“The  net  proceeds  of  sale  of  the  first  mortgage  bonds  will 
be  applied  (1)  to  the  payment  of  all  outstanding  receiver’s 
certificates  together  with  accrued  interest  thereon;  (2)  to  the 
payment  of  all  other  current  obligations  of  the  receiver  and 
manager;  (3)  to  the  payment  of  compensation  and  reimburse- 
ment of  expenses  allowed  by  the  Court  to  the  trustees  under 
the  said  indenture  and  mortgage  dated  as  of  June  1,  1928  and 
their  solicitors,  and  the  receiver  and  manager  and  his  solicitors, 
and  the  liquidator  and  his  solicitors;  (4)  to  the  payment  of 
compensation  and  reimbursement  of  expenses  allowed  by  the 
Court  to  the  bondholders’  protective  committee,  the  bondholders’ 
representative  committee,  and  the  preferred  stockholders’  pro- 
tective committee,  and  their  respective  solicitors;  (5)  to  the 
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payment  of  expenses  incurred  in  the  preparation  and  con- 
summation of  the  plan  and  allowed  by  the  Court  (6)  to  the 
payment  of  such  amount  as  may  be  required  to  settle  the  claims 
of  unsecured  creditors  against  the  old  company,  to  be  assumed 
by  the  new  company;  (7)  to  the  payment  of  outstanding  and 
unpaid  interest  coupons  on  the  first  mortgage  gold  bonds  of 
the  old  company  maturing  prior  to  June  1,  1932;  and  (8)  to 
making  replacements,  capital  improvements,  betterments  and 
extraordinary  repairs  of  the  properties  of  the  new  company 
and  its  subsidiary  companies,  and  for  working  capital  and  any 
other  lawful  corporate  purposes.” 

Dealing  with  these  in  their  order,  I am  of  opinion  that  the 
payment  of  all  outstanding  receiver  certificates,  together  with 
accrued  interest  thereon,  the  payment  of  all  other  current  obliga- 
tions of  the  receiver  and  manager,  and  the  payment  of  com- 
pensation and  reimbursement  of  expenses  to  the  trustees  under 
the  indenture,  and  their  solicitors,  and  the  receiver  and  manager 
and  his  solicitors,  and  the  liquidator  and  his  solicitors,  are  proper 
items  to  be  added  to  the  mortgage  debt  and  paid  out  of  the 
proceeds  of  the  sale. 

Section  45,  subsec.  (c)  of  the  indenture  gives  power  to  a 
meeting  of  bondholders  by  extraordinary  resolution  to  appoint 
a committee,  with  power  and  authority  to  exercise  and  to 
direct  the  trustees  to  exercise  on  behalf  of  the  bondholders  such 
of  the  powers  of  the  bondholders  as  are  exercisable  by  extra- 
ordinary or  other  resolution,  etc.  Any  such  extraordinary  reso- 
lution making  such  appointment  may  provide  for  payment  of 
the  expenses  and  disbursements  of  and  compensation  to  such 
committee.  All  acts  of  such  committee  within  the  authority 
delegated  to  it,  are  made  binding  upon  all  bondholders. 

I find  nothing  here  that  enables  the  committee  to  add  its 
expenses  and  disbursements  and  compensation  to  the  mortgage 
debt,  and  without  express  authority  to  that  effect  I am  of 
opinion  that  no  such  right  exists,  and  therefore  I think  we  have 
no  jurisdiction  to  direct  the  payment  out  of  the  proceeds  of 
the  sale,  of  compensation  and  expenses  to  the  bondholders’  pro- 
tective committee,  the  bondholders’  representative  committee 
and  the  preferred  stockholders’  protective  committee  and  their 
respective  solicitors.  The  same  applies  to  the  payment  of  ex- 
penses incurred  in  the  preparation  and  consummation  of  the 
plan. 
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With  regard  to  the  payment  of  such  amount  as  may  be 
required  to  settle  the  claims  of  unsecured  creditors  against  the 
old  company  to  be  assumed  by  the  new  company,  in  my  opinion 
the  ascertainment  and  payment  of  these  claims  is  to  be  dealt 
with  in  the  liquidation  of  the  old  company  under  The  Winding- 
up  Act,  R.S.C.  1927,  ch.  213. 

With  regard  to  the  payment  of  outstanding  and  unpaid  inter- 
est coupons  on  the  first  mortgage  gold  bonds  of  the  old  company 
maturing  prior  to  June  1,  1932,  I am  of  opinion  that  this  is  a 
proper  payment  to  be  made  out  of  the  proceeds  of  the  sale. 

With  regard  to  making  replacements,  capital  improvements, 
betterments  and  extraordinary  repairs  of  the  properties  of  the 
new  company  and  its  subsidiary  companies,  and  for  working 
capital  and  any  other  lawful  corporate  purposes,  I am  of  opinion 
that  this  forms  no  part  of  the  plan  to  be  approved  by  this 
Court,  and  that  the  making  of  these  payments  is  a matter  within 
the  province  of  the  new  company. 

It  follows  from  what  I have  said  that  the  order  of  this  Court 
does  not  deal  with  the  rights  of  the  7 per  cent,  and  the  6 per 
cent,  shareholders,  or  the  distribution  among  them  of  the  pro- 
ceeds of  the  sale. 

It  further  follows  that  the  order  of  the  Court  does  not  deal 
with  the  question  of  the  nomination  or  election  of  directors  of 
the  new  company. 

It  was  strongly  argued  that  the  order  of  Mr.  Justice  McTague 
is  a discretionary  order,  and  as  such  should  not  be  interfered 
with  by  us,  and  many  cases  were  cited  to  exemplify  the  rule  in 
such  cases  which  is,  I think,  pretty  well  understood. 

In  my  view,  the  first  answer  is  that  this  is  not  an  order 
made  in  the  exercise  of  the  discretion  of  the  learned  Judge  of 
first  instance,  for  the  simple  reason  that  Mr.  Justice  McTague 
held  that  The  Judicature  Amendment  Act  of  1935  has  no  applica- 
tion to  an  insolvent  company.  I quote  from  his  reasons  for 
judgment,  some  extracts  to  indicate  his  view  [1938]  O.R.  81, 
at  p.  85 : 

“The  most  important  issue  here  is  whether  such  legislation 
by  a Provincial  Legislature  can  be  made  applicable  to  a plan  of 
reorganizing  a company  which  is  in  bankruptcy  and  in  process 
of  winding-up.  It  raises  a constitutional  question  and  involves 
consideration  of  the  legislation  of  the  Parliament  of  Canada.” 
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And  at  p.  88: 

“There  can  be  no  doubt  that  the  very  ‘Plan  of  Sale  of  Assets 
and  Reorganization’  brought  before  me  for  sanction  under  The 
Judicature  Amendment  Act,  1935,  25  Geo.  V,  ch.  32,  could  have 
been  carried  forward  under  The  Companies’  Creditors  Arrange- 
ment Act  and  sec.  123  of  the  Dominion  Companies  Act.  The 
company  involved  is  one  incorporated  under  the  Dominion  Com- 
panies Act  and  is  a debtor  company  as  defined  by  The  Com- 
panies’ Creditors  Arrangement  Act.  The  scheme  is  essentially 
a scheme  of  compromise  and  arrangement  to  be  brought  about 
through  the  medium  of  a sale  to  a new  company  but  a scheme 
of  compromise  and  arrangement  nevertheless.  Under  the  plan 
the  bondholders  are  compromising  their  right  to  be  paid  in  cash 
the  principal  owing  on  the  bonds  and  their  right  to  be  paid 
in  cash  their  interest  coupons  as  well.  The  preferred  share- 
holders are  compromising  certain  rights  in  order  to  take  common 
stock  in  a new  company.  The  term  ‘compromise’  perhaps  is 
not  applicable  to  common  shareholders  but  at  least  these  are 
accepting  a reduction  in  the  number  of  their  shares  as  a class. 
While  it  is  true  that  the  plan  did  not  state  that  the  preferred 
and  common  shareholders  were  to  receive  a certain  definite 
number  of  shares  in  the  new  company,  it  plainly  suggested  that 
the  Court  should  distribute  so  as  to  bring  about  that  result.  It 
is  my  view  that  the  essence  of  the  plan  is  a compromise  or 
arrangement  and  the  means  of  carrying  it  out  is  a sale. 

“It  is  quite  evident,  I think,  that  the  Dominion  Parliament 
has  legislated  and  furnished  a complete  code  by  which  the 
result  sought  here  can  be  obtained.  There  can  be  no  question 
that  such  legislation  is  intra  vires  under  sec.  91,  head  21,  of 
The  British  North  America  Act.  The  question  is:  What  effect 
has  such  legislation  once  enacted  on  Provincial  legislation  in  the 
same  field?” 


And  at  p.  90 : 

“It  was  strongly  urged  before  me  that  The  Judicature  Am- 
endment Act  was  an  Act  in  furtherance  of  the  better  administra- 
tion of  justice  v/ithin  the  province,  and  that  on  this  principle 
the  order  asked  was  quite  within  tne  competence  of  the  Court 
to  make.  I have  no  doubt  that  this  is  a perfectly  good  general 
principle  so  long  as  the  matter  involved  does  not  impinge  on 
Dominion  legislation  within  the  specific  field  assigned  to  the 
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Dominion.  Once  it  does  then,  in  my  view,  the  Dominion  legis- 
lation prevails  and  the  matter  must  be  dealt  with  under  it.” 


And  at  p.  91 : 

“The  Abitibi  Company  is  a Dominion  company  in  process  of 
winding-up.  The  Dominion  Parliament  has  legislated  with  re- 
spect to  the  reorganization  of  such  a company  under  The  Com- 
panies’ Creditors  Arrangement  Act,  1933,  and  the  Dominion 
Companies  Act,  1934.  If  The  Judicature  Amendment  Act,  1935, 
is  applicable,  under  these  conditions,  then  it  purports  to  give 
the  Court  the  right  to  distribute  in  any  manner  according  to 
the  conscience  of  the  Court.  But  the  Dominion  Parliament  has 
, already  provided  a definite  scheme  of  distribution  under  The 
Winding-up  Act  and  a method  of  compromise  or  arrangement 
under  The  Companies’  Creditors  Arrangement  Act.  The  Judi- 
cature Amendment  Act  purports  to  give  to  the  Court  a right 
to  fix  the  costs  of  bondholders’  committees  and  these  in  priority 
to  bondholders,  other  secured  creditors  and  ordinary  creditors. 
Manifestly,  this  is  contrary  to  Dominion  legislation  in  relation 
to  insolvent  companies,  since  costs  of  bondholders’  committees 
is  a subject  on  which  such  Dominion  legislation  is  silent.  I 
am  forced  to  the  view,  without  declaring  the  legislation  to  be 
ultra  vires,  that  The  Judicature  Amendment  Act,  1935,  cannot 
be  applied  in  the  case  of  insolvent  companies  since  that  field 
is  now  covered  by  existing  Dominion  legislation.” 

I have  not  quoted  in  full  Mr.  Justice  McTague’s  reasons 
for  his  conclusion,  and  in  arriving  at  a different  conclusion 
to  that  of  the  learned  Judge,  I do  so  with  the  greatest  respect. 
His  reasons  will  be  found  fully  and  ably  set  forth  in  his  written 
reasons. 

Having  come  to  the  conclusion  which  he  did  upon  this  ques- 
tion, he,  in  my  opinion,  deprived  himself  of  any  jurisdiction  to 
pronounce  upon  the  merits  of  the  plan,  and  his  comments  thereon 
and  the  conclusion  at  which  he  arrived  are  obiter.  Upon  the 
question  of  the  jurisdiction  of  the  Court  which  is  purely  a 
legal  one,  I think  the  learned  Judge  failed  to  appreciate  the 
important  and  far-reaching  effect  of  the  order  of  the  Court 
made  in  pursuance  of  and  by  the  authority  of  the  Dominion 
statute,  and  by  which  it  was  decreed  that  the  rights  of  the 
parties  to  this  action  are  to  be  determined  in  this  action. 
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As  to  the  approval  of  the  proposed  sale,  I think  I should 
discuss  the  reasons  given  by  Mr.  Justice  McTague  because, 
assuming  that  he  still  had  a discretion  to  deal  with  the  merits 
of  the  plan,  then  we  should  not  disturb  a discretionary  order 
unless  clearly  of  opinion  that  the  learned  Judge  was  wrong  or 
had  in  some  respect  misdirected  himself.  Upon  this  branch  I 
quote  from  the  judgment  of  the  learned  Judge  of  first  instance, 
as  follows,  at  p.  91 : 

‘Tn  case  a higher  Court  should  decide  I am  wrong  in  my  con- 
clusions, I think  I should  deal  with  the  merits  of  the  plan.  There 
is  no  doubt  that  Abitibi  should  be  taken  out  of  receivership  at 
as  early  a date  as  possible.  Neither  is  there  any  doubt  that 
fresh  capital  will  have  to  be  introduced.  Mr.  Clarkson  has 
convinced  me  on  both  these  propositions.  On  the  other  hand, 
I am  by  no  means  convinced  that  a fairer  plan  from  point  of 
view  of  the  bondholders  cannot  be  worked  out.  Part  of  the  new 
securities  being  given  the  bondholders  are  non-cumulative  income 
debentures.  If  the  future  of  the  company  is  refiected  in  uneven 
earnings,  then  the  advantage  is  to  the  equity  holder  at  the 
expense  of  the  bondholder.  There  was  considerable  opposition 
to  the  plan  at  the  bondholders’  meeting,  so  much  so  that  the 
proposers  were  unable  to  obtain  a favourable  vote  of  50  per 
cent,  of  the  outstanding  bonds,  although  the  vote  in  favour  was 
over  49  per  cent.  If  the  plan  is  to  be  sanctioned,  then  I must 
exercise  the  discretion  given  me  by  the  Act  and  hold  that  in 
the  circumstances  the  vote  is  sufficient  even  if  not  amounting 
to  the  required  majority.  The  Legislature  in  granting  such  a 
discretion  must  have  contemplated  special  circumstances,  not 
merely  the  one  circumstance  that  the  vote  came  close  to  the 
statutory  requirement.  While  I have  never  believed  in  the  prin- 
ciple that  the  Court  should  substitute  its  judgment  for  the  busi- 
ness judgment  of  reasonable  business  men  voting  in  their  own 
interest,  I do  believe  that  the  Court  should  be  very  slow  and 
cautious  about  sanctioning  a scheme  which  results  in  confiscation 
of  contractual  rights  at  the  will  of  the  majority  unless  the  major- 
ity is  at  least  what  the  Legislature  has  fixed.  I can  see  no 
circumstance  here  which  justifies  me  exercising  my  discretion 
and  relieving  the  proponents  of  the  plan  from  failure  to  obtain 
the  statutory  majority,  since  it  is  my  view  that  the  opposition 
was  justified  and  very  properly  taken.” 
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In  my  opinion,  the  learned  Judge  erred  in  requiring  to  be 
convinced  that  a fairer  plan  from  the  point  of  view  of  the 
bondholders  could  not  be  worked  out.  The  question  is  whether 
or  not  the  plan  before  the  Court  is  fair  and  reasonable.  I 
have  already  expressed  my  view,  which  differs  from  that  of 
the  learned  Judge  as  to  the  interest  on  debentures  not  being 
made  cumulative  during  the  first  ten  years,  and  I need  not 
repeat  it  here. 

This  Court  listened  to  argument  extending  over  seven  days 
and  had  the  benefit  of  a most  thorough  and  able  presentation 
of  the  case  by  eminent  counsel.  Yet,  we  did  not  hear  any 
constructive  criticism  of  the  plan  directed  to  the  point  of  its  fair- 
ness and  reasonableness. 

Mr.  Sinclair,  counsel  for  three  dissentient  shareholders,  com- 
plained that  the  plan  is  unfair  to  them,  and,  in  support  of  his 
argument,  cited  figures  which,  in  my  opinion,  demonstrated  that 
the  plan  is  not  only  fair  and  reasonable,  but  generous  to  share- 
holders. 

Having  regard  to  the  undoubted  fact  that  the  legal  right  of 
bondholders  is  to  be  paid  in  full  in  cash,  their  principal,  interest 
and  costs  before  other  creditors  or  any  shareholder  becomes 
entitled  to  anything,  and  to  the  further  fact  that  these  bond- 
holders are  accepting  junior  securities  and  permitting  a senior 
security  to  be  placed  ahead  of  them,  and  are  still  providing  an 
equity  for  creditors  and  shareholders,  I find  it  difficult  to  under- 
stand the  opposition  by  these  people. 

I could  understand  the  opposition  of  the  minority  body  of 
bondholders,  if  they  were  complaining  that  too  liberal  provision 
was  being  made  at  their  expense,  for  unsecured  creditors  and 
shareholders,  but  no  such  contention  is  made  or  can  be  made 
in  the  light  of  the  fact  that  the  opposing  plan  put  forward  by 
the  protective  committee  on  their  behalf  makes  substantially 
the  same  provision  for  unsecured  creditors  and  a more  liberal 
provision  for  shareholders. 

I appreciate  that  the  plan  advocated  by  these  bondholders 
gives  them  a portion  of  their  security  in  bonds  pari  passu  as  to 
security  with  the  bonds  to  be  issued  for  new  money  and  similar 
junior  securities  for  the  balance. 

This  is  fair  ground  for  argument,  but,  in  my  opinion,  the 
chief  merit  of  the  plan  the  Court  is  asked  to  approve  is,  that 
it  affords  a prior  security  to  those  who  will  be  asked  to  pay  in 
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the  large  sums  of  new  money  required  and  that  only  by  this 
means  is  there  any  reasonable  prospect  of  success  of  this  or 
any  other  plan. 

For  these  reasons  and  those  indicated  earlier  in  this  opinion, 
it  is  clearly  my  view  that  the  Court  should  approve  the  plan. 
I would,  however,  like  to  make  it  clear  that  it  is  no  part  of 
my  reasons  for  the  approval  of  the  plan  that  the  vote  of  the 
bondholders  was  only  a fraction  of  one  per  cent,  below  the  amount 
required.  On  the  contrary  this,  in  my  opinion,  has  little  bearing 
on  the  case. 

I have  tried  to  make  clear  the  line  of  demarcation  between 
what  I conceive  the  province  of  the  Court  in  this  action  to 
approve  a sale  of  the  mortgaged  premises  and  deal  with  the 
legal  rights  of  the  parties  who  are  proper  parties  to  the  action, 
and  in  so  far  as  it  is  necessary  or  incidental  to  this  to  approve 
and  deal  with  the  plan  of  reorganization,  and  the  province  as 
I conceive  it  of  those  charged  with  the  winding-up  of  the  defen- 
dant company.  So  much  of  the  proceeds  of  the  sale  as  belongs 
to  the  stockholders  falls  to  be  dealt  with  in  the  winding-up  pro- 
ceedings by  the  liquidator. 

I appreciate  that  there  may  be  difficulty  in  determining  the 
respective  rights  of  the  7 per  cent,  and  6 per  cent,  shareholders 
inter  se,  in  that  part  of  the  consideration  of  the  sale  allotted  to 
them,  unless  they  adopt  the  provisions  of  the  plan.  This,  how- 
ever, is  a matter  for  them  and  the  liquidator  and  one  can  only 
hope  that  they  will  be  well  advised.  I would  therefore  allow 
the  appeal  and  make  an  order  approving  the  sale  on  the  lines 
indicated  in  this  opinion. 

There  will  necessarily  be  a reference  to  the  Master  to  take 
accounts,  reserving  further  directions  as  usual  in  mortgage 
actions. 

The  only  order  which  I think  should  be  made  upon  this 
appeal,  with  regard  to  costs,  is  that  the  appellants  and  the 
plaintiff  should  have  their  costs  in  the  Court  below  and  of  this 
appeal,  out  of  the  proceeds  of  the  sale.  The  costs  of  the  liquida- 
tor will  be  dealt  with  in  the  liquidation  proceedings  and  I would 
make  no  further  order  as  to  costs. 

Jeffrey  J.  agreed  with  Henderson  J.A. 

Appeal  dismissed  with  costs,  Jeffrey  J.  and  Henderson  J.A. 
dissenting. 
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[COURT  OF  APPEAL.] 

Rex  V.  Walker. 

Criminal  Law — Manslaughter — Whether  statement  made  hy  accused  to 
a police  officer  after  automobile  accident  admissible  as  a free  and 
voluntary  statement  in  view  of  duty  imposed  on  accused  under  sec. 
94  of  The  Highway  Traffic  Act,  R.S.O.  1937,  ch.  288,  to  report  acci- 
dent— Accused  discharged  by  trial  Judge  who  did  not  direct  jury  to 
find  accused  not  guilty  because  of  lack  of  evidence — Review  of  dis- 
cretion of  trial  Judge  who  refused  to  permit  Crown  to  call  a witness. 

The  accused,  who  was  charged  with  manslaughter  in  connection  with 
a death  arising  from  the  operation  of  a motor  vehicle,  was  acquitted 
by  the  trial  Judge  who  withdrew  the  case  from  the  jury  and  dis- 
charged the  accused  on  the  ground  that  there  was  no  evidence  that 
the  accused  had  been  the  driver  of  the  car  in  question. 

On  an  appeal  by  the  Crown  it  was  contended 

1.  That  the  trial  Judge  had  erred  in  refusing  to  admit  evidence  as  to  a 
statement  made  by  the  accused  to  a police  officer  after  the  accident, 
the  learned  trial  Judge  having  held  that,  since  every  man  is  supposed 
to  know  the  law  and  know  that  failure  of  an  operator  of  a motor 
vehicle  after  an  accident  to  give  information  concerning  the  accident 
to  a police  officer  renders  the  operator  liable  to  a fine  under  sec.  94 
of  The  Highway  Traffic  Act,  the  statement  made  by  the  accused  that 
he  was  the  driver  of  the  car  was  therefore  made  under  compulsion 
and  was  not  admissible. 

2.  That  the  trial  Judge  erred  in  discharging  the  accused  instead  of 
directing  the  jury  to  find  the  accused  not  guilty. 

Held  by  the  Court  of  Appeal,  Henderson  J.A.  dissenting,  that  there 
should  be  a new  trial  because: 

1.  There  is  no  principle  of  law  that  every  man  is  supposed  to  know 
the  law  and  the  statement  made  by  the  accused  to  the  police  officer 
after  the  accident  was  free  and  voluntary  and  was  not  made  under 
the  slightest  compulsion. 

2.  Once  an  accused  person  is  placed  in  the  hands  of  a jury  the  trial 
Judge  has  no  power  to  acquit  the  accused  but  he  should,  if  of  the 
opinion  that  there  is  no  evidence  of  guilt,  direct  the  jury  to  acquit 
the  accused. 

An  appeal  by  the  Crown  from  the  acquittal  of  the  accused 
by  MacKay  J.  on  a charge  of  manslaughter. 

December  14th,  1937.  The  appeal  was  heard  by  Latchford 
C.J.A.,  Fisher  and  Henderson  JJ.A. 

W.  B.  Common,  K.C.,  and  J.  C.  Anderson,  for  the  Attorney- 
General  for  Ontario,  appellant. 

T.  N.  Phelan,  K.C.,  for  the  accused,  respondent. 

June  15th,  1938.  Latchford  C.J.A.: — This  is  an  appeal  by 
the  Attorney-General  for  the  Province  of  Ontario,  pursuant  to 
sec.  1013(4)  of  The  Criminal  Code  of  Canada,  R.S.C.  1927,  ch. 
36,  against  the  judgment  or  acquittal  of  one  Norman  Walker  by 
the  Honourable  Mr.  Justice  MacKay  and  a jury  at  the  Assizes 
of  the  Supreme  Court  of  Ontario  held  at  Barrie  on  the  8th  and 
9th  days  of  November,  1937. 
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The  grounds  for  the  appeal  are  that  the  learned  trial  Judge 
improperly  withdrew  the  case  from  the  jury,  improperly  dis- 
charged the  prisoner  and  improperly  rejected  the  evidence  of 
a witness,  Provincial  Constable  Beatty,  as  to  the  admission  by 
the  accused  that  he  was  the  driver  of  the  car  which,  on  the 
16th  day  of  July,  1937,  had  killed  two  persons,  Leslie  H.  George 
and  Mrs.  Louise  Carter,  on  a public  highway. 

There  were  two  counts  in  the  indictment  placed  before  the 
grand  jury;  one  charged  that  Walker  committed  the  indictable 
offence  of  manslaughter  by  killing  Mr.  George,  and  the  other 
alleged  a similar  offence  by  killing  Mrs.  Carter.  The  grand 
jury  brought  in  a true  bill  on  both  counts  over  the  signature 
of  their  foreman.  Walker  was  then  arraigned  and  pleaded 
‘‘not  guilty”.  A jury  was  impanelled  and  sworn,  and  Walker 
put  in  their  charge. 

On  the  night  of  the  accident.  Walker  admitted  to  Constable 
Beatty,  when  it  was  known  that  George  was  dead  and  Mrs. 
Carter  grievously  injured  (the  lady  died  on  her  way  to  a hos- 
pital), that  he,  himself,  and  not  George,  as  he  had  first  stated, 
was  the  driver  of  the  car.  The  statement  was  free  and  voluntary 
and  not  made  under  the  slightest  compulsion.  The  learned  trial 
Judge  held,  however,  at  the  instance  and  insistence  of  counsel 
for  the  prisoner,  that,  as  every  man  was  supposed  to  know  the 
law  and  know  that  failure  to  answer  questions  under  sec.  94 
of  The  Highway  Traffic  Act,  R.S.O.  1937,  ch.  288,  rendered  a 
man  liable  to  a fine  of  from  $10.00  to  $50.00,  therefore  the  state- 
ment made  by  Walker  that  he  was  the  driver  of  the  car  was 
made  under  compulsion,  this  compulsion  being  nothing  more 
than  knowledge  of  what  he  was  liable  to  under  the  section 
mentioned.  His  Lordship  assented  to  this  argument  and,  as 
there  was  no  other  evidence  available,  withdrew  the  case  from 
the  jury  without  taking  a verdict  from  the  jury  as  he  was  in 
law  bound  to  do. 

In  the  first  place  there  is  no  such  legal  principle  as  that 
everyone  knows  the  law,  although  his  Lordship  seems  to  have 
been  of  that  opinion  when  he  said  “I  must  assume  that  he  (the 
accused)  knew  that  he  was  required  to  give  this  information. 
If  he  knew  that,  then  the  giving  was  not  voluntary  and  the 
onus  is  on  the  Crown  of  establishing  that  it  was.  I think  that 
is  your  argument,  Mr.  Richardson?  Mr.  Richardson:  Yes,  my 

Lord.” 
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Walker  was  not  under  arrest  at  the  time  he  made  the  ad- 
mission stated,  nor  was  he  even  under  suspicion  of  having 
negligently  caused  death.  Later,  he  was  arrested,  not  because 
of  the  offence  charged  against  him  in  the  indictment  before  the 
Court,  but  because  liquor  in  bottles  opened,  sealed,  and  smashed, 
respectively,  was  found  in  the  overturned  car.  It  is  clear  that 
the  case  should  not  have  been  taken  from  the  jury. 

In  regard  to  the  supposed  principle  that  every  man  is  sup- 
posed to  know  the  law,  I may  mention  the  language  used  by 
Maule  J.  in  Martindale  v.  Falkner  (1846),  2 C.B.  706,  at  p.  720, 
as  characterized  by  Blackburn  J.,  in  R.  v.  Mayor,  etc.  of  Tewkes- 
bury (1868),  L.R.  3 Q.B.  629,  at  p.  635,  as  clear  and  common 
sense  : 

“There  is  no  presumption  in  this  country  that  every  person 
knows  the  law;  it  would  be  contrary  to  common  sense  and  rea- 
son if  it  were  so.” 

Lord  Blackburn  further  quoted  the  statement  of  Lord 
Mansfield  in  Jones  v.  Randall  (1774),  1 Cowp.  37,  at  p.  40: 

“As  to  the  certainty  of  the  law  mentioned  [by  counsel],  it 
would  be  very  hard  upon  the  profession,  if  the  law  was  so  cer- 
tain, that  every  body  knew  it:  the  misfortune  is  that  it  is  so 
uncertain  that  it  costs  much  money  to  know  what  it  is,  even 
in  the  last  resort.” 

Having  reached  the  conclusion  that  the  statements  were 
inadmissible  to  show  that  Walker  was  the  driver  of  the  car, 
his  Lordship,  although  the  Crown’s  case  had  been  closed,  gave 
the  Crown  an  opportunity  of  calling  as  a witness  Mrs.  Stella 
Russell,  but  that  lady  had  left  for  her  home  in  Toronto  on  the 
previous  night,  and  the  evidence  as  to  the  person  driving  the 
car  rested  only  on  the  rejected  testimony  of  Constable  Beatty. 
Instead  of  instructing  the  jury  that,  as,  in  his  opinion,  there  was 
not  evidence  properly  admissible  before  them  it  was  their  duty 
to  bring  in  a verdict  of  not  guilty,  the  learned  trial  Judge 
assumed  to  discharge  the  jury  and  even  discharge  the  accused. 
Addressing  the  jury  the  learned  trial  Judge  said : 

“The  evidence  with  respect  to  the  case  at  bar  necessitates 
that  the  accused  should  be  discharged.  You  will  not  be  re- 
quired any  further  as  far  as  this  case  is  concerned,  and  you 
may  take  your  seats  in  the  body  of  the  Court.” 

Then  to  the  prisoner: 
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‘‘Stand  up,  Walker!  Your  counsel  has  made  a motion  for 
your  discharge.  The  situation  demands  that  such  a motion 
shall  be  entertained.  It  is  not  for  me  under  the  circumstances 
to  make  any  comment  other  than  to  direct  that  you  be  dis- 
charged.” 

As  no  verdict  had  been  rendered,  the  only  endorsement  on 
the  indictment  is  the  following: 

“There  being  no  evidence  as  to  who  was  the  driver  of  the 
car,  the  case  had  to  be  withdrawn  from  the  jury  and  the  pris- 
oner discharged.” 

“J.  K.  MacKay,  J.” 

“Nov.  9,  1937.” 

As  a similar  course  is  said  to  have  been  adopted  here  in 
other  instances,  it  may  be  important  to  declare  that,  if  such  is 
the  case,  the  practice  is  absolutely  wrong. 

The  proper  course  is  thus  set  forth  in  Roscoe’s  Criminal 
Evidence,  15th  ed.,  p.  306: 

“When  any  evidence  hath  been  given,  the  jury  cannot  be 
discharged,  unless  in  cases  of  evident  necessity,  till  they  have 
given  in  their  verdict,  but  are  to  consider  of  it  and  deliver  it 
in  with  the  same  forms,  as  upon  civil  causes.” 

For  a greater  reason  a Judge  cannot  discharge  an  accused 
person  whose  “true  deliverance”  between  the  Sovereign  and 
such  person  has  been  committed  to  a jury. 

Even  when  an  accused  person  after  being  put  in  charge  of 
a jury  pleaded  guilty,  and  the  Judge,  without  taking  a verdict, 
imposed  sentence  and  discharged  the  jury,  a strongly  constituted 
Court  of  Criminal  Appeal,  (Hewart  L.C.J.,  Avory  J.  and  Hum- 
phreys J.)  directed  that  the  case  should  go  back  to  be  tried 
and  that  it  should  not  be  open  to  the  accused  to  plead  autrefois 
convict:  R.  v.  Hancock  (1931),  23  Cr.  App.  R.  16,  100  L.J.K.B. 
419.  The  appeal  should  be  allowed  and  Walker  be  properly 
tried.  It  will  not  be  open  to  him  to  plead  autrefois  acquit. 

Fisher  J.A.: — I have  had  the  privilege  of  reading  the  rea- 
sons of  my  Lord  the  Chief  Justice  and  I agree  with  him  that 
there  should  be  a new  trial  because  of  the  fact  that  the  learned 
trial  Judge  rejected  the  evidence  of  Constable  Beatty  relative  to 
the  admission  made  by  the  accused  that  he  was  the  driver  of 
the  car  at  the  time  of  the  accident. 
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I am  also  of  the  opinion  that  on  the  second  ground  of  appeal 
there  should  be  a new  trial.  This  ground  of  appeal  involves 
reviewing  the  discretion  exercised  by  the  trial  Judge,  and  his 
discretion  should  not  be  lightly  interfered  with.  I am,  how- 
ever, with  the  greatest  respect  to  the  trial  Judge,  of  the  opinion 
that,  as  the  Crown’s  case  was  reopened  to  call  Mrs.  Russell,  per- 
mission should  have  been  granted  to  the  Crown  to  call  the 
other  witness  to  prove  the  same  fact  that  Mrs.  Russell  would 
have  been  called  upon  to  prove  had  she  been  found.  It  is  com- 
mon knowledge  that  in  this  Province  there  is  an  appalling  loss 
of  life  alleged  to  be  caused  by  careless  drivers  of  motor  vehicles; 
and  as  this  case  was  a most  serious  one,  two  persons  having  been 
killed,  and  the  evidence  disclosing  that  liquor  was  found  in  the 
car  (but  whether  that  had  anything  to  do  with  the  accident 
this  Court  has  nothing  whatever  to  say),  in  my  opinion,  in  the 
interests  of  the  administration  of  justice,  a full  and  complete 
trial  should  have  taken  place. 

Any  delay  in  calling  this  witness  could  not  have  prejudiced 
the  accused  in  the  least,  and  it  must  not  be  forgotten  that  the 
accused’s  interests  are  no  greater  than  the  interests  of  the 
Crown.  Mr.  Justice  Kelly  in  R.  v.  Gregoire  (1927),  60  O.L.R. 
363,  in  an  almost  identical  case,  with  the  exception  that  the 
witness  called  was  on  the  indictment,  permitted  the  witness  to 
be  called  after  the  Crown’s  case  had  been  closed.  An  appeal 
was  taken  from  that  decision  and  was  dismissed,  the  Appellate 
Court  being  unanimously  of  the  opinion  that  in  the  interests 
of  justice  the  discretion  exercised  by  Kelly  J.  was  right.  On 
this  branch  of  the  appeal  I would  direct  a new  trial. 

In  view  of  my  conclusion  that  there  should  be  a new  trial, 
it  is  unnecessary  to  deal  at  any  length  with  the  third  ground 
of  appeal.  My  understanding  of  the  law  has  always  been  that 
once  a case  is  given  into  the  hands  of  the  jury,  it  is  for  the 
jury,  and  not  the  Judge,  to  render  a verdict,  and  after  that 
it  is  the  duty  of  the  trial  Judge  to  enter  a judgment  in  accord- 
ance with  the  verdict  rendered  by  the  jury.  See  R.  v.  Hancock 
(1931),  100  L.J.K.B.  419,  23  Cr.  App.  R.  16.  In  that  case  it 
was  decided  that  after  a prisoner  is  charged  on  an  indictment 
and  has  pleaded  not  guilty  and  has  been  given  in  charge  of 
the  jury,  he  can  only  be  convicted  by  a verdict  of  that  jury. 
Until  a verdict  is  given  the  record  is  not  complete  and  he  can 
neither  be  convicted  nor  sentenced. 
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I would  allow  the  appeal  and  direct  a new  trial. 

Henderson  J.A.  (dissenting) : — This  is  an  appeal  pursuant 
to  sec.  1013(4)  of  The  Criminal  Code,  R.S.C.  1927,  ch.  36,  by 
the  Attorney-General  for  the  Province  of  Ontario  against  the 
judgment  or  verdict  of  acquittal  of  one  Norman  Walker,  charged 
with  manslaughter  arising  out  of  the  operation  of  a motor 
vehicle. 

The  trial  took  place  before  the  Honourable  Mr.  Justice 
MacKay  and  a jury,  at  the  Assizes  at  Barrie  on  November  8th, 
1937. 

The  Attorney-General  of  the  Province  of  Ontario  complains: 

1.  That  the  learned  trial  Judge  improperly  withdrew  the 
case  from  the  jury  and  improperly  discharged  the  accused  on 
the  ground  that  there  was  no  evidence  as  to  who  was  the  driver 
of  the  car  in  question. 

2.  That  the  learned  trial  Judge  should  have  left  it  to  the 
jury  to  decide  as  a question  of  fact  who  was  the  driver  of  the 
car  in  question  having  regard  to  the  evidence  adduced  by  the 
Crown. 

3.  The  learned  trial  Judge  improperly  rejected  the  evidence 
of  a witness.  Provincial  Constable  Beatty,  as  to  the  admission 
by  the  accused  that  he  was  the  driver  of  the  car  in  question,  and 
improperly  held  that  such  admission  was  not  of  a voluntary 
character,  by  reason  of  The  Highway  Traffic  Act,  R.S.O.  1937, 
ch.  288,  sec.  94. 

4.  That  The  Highway  Traffic  Act,  R.S.O.  1937,  ch.  288, 
sec.  94,  in  so  far  as  it  purports  to  prohibit  the  admission  of 
any  written  or  verbal  reports  or  statements  therein  mentioned 
in  evidence  in  a criminal  trial  is  ultra  vires  the  Legislature  of 
the  Province  of  Ontario. 

5.  That  the  learned  trial  Judge  should  have  held  that  the 
voluntary  verbal  admissions  by  the  accused  were  admissible 
in  evidence  upon  his  trial  and  that  the  prohibition  as  contained 
in  The  Highway  Traffic  Act,  R.S.O.  1937,  ch.  288,  sec.  94(5), 
refers  only  to  the  written  reports  or  statement  by  a police  officer 
for  the  information  of  the  Registrar  of  Motor  Vehicles. 

6.  That  the  learned  Judge  improperly  held  that  the  accused 
should  have  been  warned  before  being  questioned  by  the  police 
officer  whether  the  accused  was  the  driver  of  the  car. 
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Upon  the  argument  before  us,  it  appeared  that  a motor  car 
containing  four  people,  two  of  them  being  females  occupying 
the  rear  seat,  and  the  other  two  males  occupying  the  front  seat, 
was  being  driven  south  on  the  highway  in  question,  being  High- 
way No.  2 between  Midland  and  Barrie,  about  midnight  of  Fri- 
day, July  16th,  1937,  or  early  in  the  morning  of  Saturday,  July 
17th,  1937. 

At  a point  just  north  of  the  Village  of  Wyebridge,  the  car 
was  proceeding  down  a hill  at  the  foot  of  which  was  a turn. 
The  driver  failed  to  negotiate  a left-hand  turn  and  went  off 
the  pavement  on  the  right-hand  side,  hitting  some  guard  rails 
and  throwing  the  car  into  the  ditch,  where  it  turned  over.  One 
of  the  women  in  the  back  seat  and  one  of  the  men  in  the  front 
seat  were  so  badly  injured  that  they  died  shortly  after. 

It  is  said  that  a road  sign  at  the  side  of  the  road  outside  the 
guard  rails  part  way  down  the  hill  gave  warning  of  a turn,  but 
that  a sign  at  the  bottom  of  the  hill  indicated  a straight  road. 
As  to  the  truth  of  these  statements,  I do  not  conceive  that  we 
are  concerned  in  this  appeal. 

Dealing  with  the  grounds  of  appeal  urged,  it  appears  that 
the  only  evidence  tendered  by  the  Crown  as  to  the  identity  of 
the  driver  of  the  car  was  a verbal  statement  made  by  the  ac- 
cused to  Provincial  Constable  Beatty,  who  appeared  on  the 
scene  shortly  after  the  accident,  to  whom  in  answer  to  his 
questions  it  is  said  that  the  accused  first  denied  and  then  ad- 
mitted that  he  was  the  driver  of  the  car. 

Counsel  agreed  that  at  the  time  this  occurred  there  was 
no  charge  against  the  accused,  and  he  was  not  under  arrest. 

The  section  of  The  Highway  Traffic  Act  in  question,  R.S.O. 
1937,  ch.  288,  sec.  94,  is  as  follows: 

“94.  (1)  Every  person  in  charge  of  a motor  vehicle  who 

is  directly  or  indirectly  involved  in  an  accident  shall,  if  the 
accident  results  in  personal  injuries,  or  in  damage  to  property 
apparently  exceeding  $50,  report  such  accident  forthwith  to 
the  nearest  provincial  or  municipal  police  officer,  and  furnish 
him  with  such  information  or  written  statement  concerning  the 
accident  as  may  be  required  by  the  officer  or  by  the  Registrar.” 

[See  also  sec.  285(2)  of  The  Criminal  Code,  R.S.C.  1927, 
ch.  36,  and  R.  v.  Wm.  Neilson  Ltd.  (1922) , 23  O.W.N.  8] . 
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“(2)  Where  such  person  is  physically  incapable  of  making  a 
report,  and  there  is  another  occupant  of  the  motor  vehicle,  such 
occupant  shall  make  the  report. 

“(3)  A police  officer  receiving  a report  of  an  accident,  as 
required  by  this  section,  shall  secure  from  the  person  making 
the  report,  or  by  other  inquiries  where  necessary,  such  partic- 
ulars of  the  accident,  the  persons  involved,  the  extent  of  the 
personal  injuries  or  property  damage,  if  any,  and  such  other 
information  as  may  be  necessary  to  complete  a written  report 
concerning  the  accident  to  the  Registrar. 

“(4)  The  Registrar  may  require  any  person  involved  in  an 
accident,  or  having  knowledge  of  an  accident,  the  parties  there- 
to, or  any  personal  injuries  or  property  damage  resulting  there- 
from, to  furnish,  and  any  police  officer  to  secure,  such  additional 
information  and  make  such  supplementary  reports  of  the  acci- 
dent as  he  may  deem  necessary  to  complete  his  records,  and  to 
establish,  as  far  as  possible,  the  causes  of  the  accident,  the  per- 
sons responsible,  and  the  extent  of  the  personal  injuries  and 
property  damage,  if  any,  resulting  therefrom. 

“(5)  Any  written  reports  or  statements  made  or  furnished 
under  this  section  shall  be  without  prejudice,  shall  be  for  the 
information  of  the  Registrar,  and  shall  not  be  open  to  public 
inspection,  and  the  fact  that  such  reports  and  statements  have 
been  so  made  or  furnished  shall  be  admissible  in  evidence  solely 
to  prove  compliance  with  this  section,  and  no  such  reports  or 
statements,  or  any  parts  thereof  or  statement  contained  therein, 
shall  be  admissible  in  evidence  for  any  other  purpose  in  any  trial, 
civil  or  criminal,  arising  out  of  a motor  vehicle  accident. 

'‘(6)  Any  person  who  fails  to  report  or  furnish  any  informa- 
tion or  written  statement  required  by  this  section  shall  incur  a 
penalty  of  not  less  than  $10,  and  not  more  than  $50,  and  in 
addition  the  Minister  may  suspend  the  operator’s  or  chauffeur’s 
license  and  owner’s  permit  or  permits  of  any  such  persons.” 

In  my  opinion  subsec.  5 of  this  section,  which  purports  to 
provide  that  no  reports  or  statements  referred  to  in  the  section 
shall  be  admissible  in  evidence  in  any  criminal  trial  arising  out 
of  a motor  vehicle  accident,  is  plainly  beyond  the  powers  of 
the  Legislature. 

Counsel  for  the  Attorney-General  of  Ontario  informed  us 
that  the  Honourable  the  Minister  of  Justice  had  been  informed 
of  this  appeal  by  letter.  Exception  was  taken  to  this  by  counsel 


644 


Ontario  Reports. 


[1938] 


for  the  accused,  but  I do  not  think  that  this  appeal  turns  upon 
this  issue. 

It  appears  to  me  to  be  manifest  that  a statement  furnished 
to  a police  officer  in  pursuance  of  the  requirements  of  either 
subsec.  1 or  of  subsec.  2 of  sec.  94  cannot  be  said  to  be  a free 
and  voluntary  statement.  It  is  a duty  imposed  upon  him  by 
this  Statute,  with  the  additional  provision  of  a penalty  of  a fine 
and  possible  imprisonment  and  the  loss  of  his  licence  if  he  be 
an  operator  or  chauffeur,  or  of  his  permit  if  he  be  the  owner 
of  a car. 

The  driver  of  a motor  car  is  presumed  to  know  the  law  ap- 
plicable to  the  driving  of  a car,  and  I am  unable  to  understand 
why  this  presumption  should  be  disregarded  and  why  it  should  be 
assumed  that  he  does  not  know  the  law,  in  order  to  make  his 
statement  a free  and  voluntary  statement. 

Moreover,  if  there  is  any  part  of  the  law  with  which  the 
drivers  of  motor  cars  are  acquainted,  it  is  in  general  the  pro- 
visions of  sec.  94,  requiring  drivers  to  report  the  particulars 
of  any  accident  which  results  in  personal  injuries  or  in  damage 
to  property,  and  also  in  such  case  not  to  leave  the  scene  of  the 
accident. 

In  my  opinion  the  learned  trial  Judge  properly  rejected  this 
evidence. 

Upon  the  argument  before  us  it  was  urged  that  the  learned 
trial  Judge  improperly  refused  to  permit  the  Crown  to  call  a 
witness  under  the  following  circumstances:  The  woman  occu- 

pant of  the  car  who  was  not  injured  or  not  severely  injured, 
was  not  called  as  a witness  during  the  hearing,  and  her  name 
did  not  appear  upon  the  back  of  the  indictment. 

Application  was  made  by  the  Crown,  after  the  rejection  by 
the  learned  trial  Judge  of  the  admission  alleged  to  have  been 
made  by  the  accused,  and  after  the  Crown’s  case  had  been 
closed,  for  an  adjournment  until  the  following  morning  to  en- 
able the  Crown  to  subpoena  and  call  this  woman.  When  the 
Court  resumed  the  following  morning,  counsel  for  the  Crown 
advised  the  Court  that  he  had  been  unsuccessful  in  obtaining 
the  attendance  of  the  witness  in  question,  and  made  the  addi- 
tional statement: 

“However,  another  witness  is  being  subpoenaed  who  may 
throw  light  on  the  situation,  and  I want  to  ask  permission  to 
call  this  other  witness  who  has  been  subpoenaed.” 
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Upon  the  ground  that  the  Crown’s  case  had  been  closed, 
and  indulgence  granted  and  the  case  adjourned  overnight  to 
permit  the  Crown  to  call  a particular  witness,  the  learned  trial 
Judge  declined  to  permit  this  other  witness  to  be  called. 

No  exception  to  this  is  taken  in  the  notice  of  appeal.  It 
was  the  exercise  of  his  discretion  by  the  learned  trial  Judge, 
which  is  not  a ground  of  appeal:  see  sec.  1013(4)  of  The  Crim- 
inal Code,  as  enacted  by  1930,  20-21  Geo.  V,  ch.  11,  sec.  28 
(Can.),  as  follows: 

^‘(4)  Notwithstanding  anything  in  this  Act  contained,  the 
Attorney  General  shall  have  the  right  to  appeal  to  the  court 
of  appeal  against  any  judgment  or  verdict  of  acquittal  of  a trial 
court  in  respect  of  an  indictable  offence  on  any  ground  of  appeal 
which  involves  a question  of  law  alone.” 

It  appears  from  the  record  that  following  what  I have  re- 
cited, counsel  for  the  accused  asked  for  his  discharge,  and  the 
learned  trial  Judge  then  addressed  the  jury  in  the  following 
words : 

“The  evidence  with  respect  to  the  case  at  bar  necessitates 
that  the  accused  should  be  discharged.  You  will  not  be  re- 
quired any  further  as  far  as  this  case  is  concerned  and  you 
may  take  your  seats  in  the  body  of  the  Court.”  Then  address- 
ing the  accused,  the  learned  Judge  is  reported  to  have  said: 

“Stand  up.  Walker!  Your  counsel  has  made  a motion  for 
your  discharge.  The  situation  demands  that  such  a motion 
shall  be  entertained.  It  is  not  for  me  under  the  circumstances 
to  make  any  comment  other  than  to  direct  that  you  be  dis- 
charged.” 

In  my  opinion  this  is  not  in  accord  with  the  proper  practice. 
Once  a jury  has  been  sworn  in  for  the  trial  of  an  accused,  and 
the  accused  has  been  committed  to  the  charge  of  the  jury, 
in  my  opinion,  he  can  only  be  discharged  following  a verdict 
of  the  jury;  and  further,  in  my  opinion,  the  proper  practice  in 
a case  where  the  learned  trial  Judge  is  of  opinion  that  there  is 
no  evidence  upon  which  a jury  could  properly  convict  an  ac- 
cused is  for  the  trial  Judge  to  inform  the  jury  to  that  effect, 
and  to  instruct  the  jury  to  find  a verdict  of  not  guilty,  and  upon 
such  verdict  being  recorded,  then  to  discharge  the  accused. 

While  this  is  so,  it  does  not,  in  my  opinion,  warrant  the 
granting  of  a new  trial.  The  irregularity  in  the  procedure  at 
the  trial,  according  to  my  view,  does  not  call  for  such  a direc- 
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tion.  This  is  particularly  so  in  this  case,  where,  according  to 
the  view  expressed,  the  evidence  of  the  police  officer  which 
the  Crown  desired  to  present,  is  inadmissible  upon  the  question 
of  the  admissions  of  the  accused. 

The  result  is  that  the  appeal  must  be  dismissed. 

New  trial  ordered,  Henderson  J.A.  dissenting. 


[URQUHART  J.] 

Poole  V*  Poole* 

Husband  and  Wife — Divorce — Motion  by  defendant  for  decree  absolute, 
the  plaintiff  not  having  moved  therefor  within  three  months  after 
the  expiry  of  six  months  from  the  judgment  nisi — Motion  resisted 
by  plaintiff  because  of  default  by  defendant  as  to  payments  due 
under  a separation  agreement — Decree  absolute  granted — Matri- 
monial Causes  Rule  28. 

The  defendant  (the  husband)  in  a divorce  action  moved  for  judgment 
absolute  under  Matrimonial  Causes  Rule  28,  which  provides  that  if 
the  notice  of  application  to  make  the  judgment  absolute  is  not  served 
by  the  plaintiff  within  three  months  after  the  expiry  of  six  months 
from  the  judgment  nisi,  the  defendant  may  move  for  the  disposition 
of  the  cause  and  the  Judge  may  either  make  the  judgment  absolute 
or  may  dismiss  for  want  of  prosecution,  or  may  make  such  other 
order  as  may  be  deemed  just.  On  the  motion  the  plaintiff  (the  wife) 
contended  that  the  Court  should  not  make  the  judgment  absolute 
because  the  defendant  was  in  default  as  to  payments  due  under  a 
separation  agreement  made  between  the  plaintiff  and  the  defendant 
before  the  decree  nisi. 

Held  that  judgment  absolute  should  be  granted  since  there  had  been 
no  contempt  of  Court  by  the  defendant  and  the  words  in  Rule  28 
“may  make  such  other  order  as  may  be  deemed  just”  only  give  the 
Court  power  to  act  on  something  appearing  from  the  divorce  action 
and  not  on  any  failure  of  contractual  obligations  outside  the  action 
itself. 

A motion  by  the  defendant  (the  husband)  for  judgment 
absolute  in  a divorce  action. 

The  motion  was  heard  by  Urquhart  J.  in  Court  at  Windsor. 
J,  E.  Zeron,  for  the  defendant. 

Roscoe  Rodd,  K.C.,  for  the  plaintiff. 

June  21st,  1938.  Urquhart  J.: — This  application  was  made 
by  the  defendant  for  judgment  absolute  in  a divorce  matter. 
Decree  nisi  was  granted  on  March  27th,  1935. 

By  Matrimonial  Causes  Rule  28  if  the  notice  of  application 
to  make  the  judgment  absolute  is  not  served  by  the  plaintiff 
within  three  months  after  the  expiry  of  six  months,  the  defen- 
dant may  move  for  the  disposition  of  the  cause  and  the  pre- 
siding Judge  may  either  make  the  judgment  absolute  or  may 
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dismiss  for  want  of  prosecution,  or  may  make  such  other  order 
as  may  be  deemed  just. 

In  this  case  the  plaintiff  made  no  move,  and  the  defendant, 
over  three  years  having  elapsed,  is  moving  for  divorce  absolute. 
This  is  resisted  by  the  plaintiff  on  the  ground  that  the  defendant 
had  not  complied  with  the  terms  of  a certain  separation  agree- 
ment made  the  25th  day  of  May,  1934,  whereby  the  defendant 
agreed  that  during  the  joint  lives  of  himself  and  the  plaintiff, 
so  long  as  they  lived  separately  from  each  other,  he  would 
pay  to  the  plaintiff  a weekly  payment  of  $15.00.  The  agreement 
further  provided  that  in  case  the  defendant  is  unemployed  or 
ill,  the  said  weekly  payment  should  be  a reasonable  amount. 

I thought  it  wise  to  take  evidence,  and  the  only  evidence 
offered  was  that  of  the  defendant.  He  had  been  working  as  a 
mechanic  at  the  Hup  Motor  Company  in  Windsor  at  the  time 
that  he  made  the  separation  agreement.  In  April,  1935,  this 
company  closed  down  altogether,  and  he  was  thrown  out  of  work 
and  remained  out  of  work  for  eleven  months,  during  which  he 
incurred  a board  bill  of  about  $400.00. 

From  February  1st,  1936,  he  has  had  steady  employment  at 
the  Packard  Motor  Company  and  earns  approximately  $26.00 
per  week. 

During  the  time  of  his  unemployment  he  made  very  small 
payments  to  his  wife,  amounting  in  all  to  under  $200.00.  When 
he  secured  a new  position  he  continued  to  make  very  small 
payments  to  his  wife,  but  he  says  that  he  felt  a duty  to  his 
landlady  who  had  supported  him  in  the  time  of  his  misfortune, 
and  he  has  been  ever  since  paying  off  the  aforesaid  debt  to  her, 
which  he  has  now  cleared  off. 

On  May  3rd,  1936,  he  was  taken  by  his  wife  before  Magis- 
trate Brodie  in  the  Police  Court  at  Windsor  and  the  learned 
Magistrate  made  an  order  that  he  pay  to  his  wife  the  sum  of 
$7.50  per  week.  Since  then  he  has  never  missed  a payment. 
He  says  that  he  is  not  figuring  on  setting  up  a new  home  or  a 
new  establishment. 

At  the  hearing  I suggested  that  in  my  opinion  the  sum  of 
$7.50  a week  was  entirely  inadequate,  but  the  fact  remains  that 
this  was  the  amount  ordered  by  the  Magistrate  after  a hearing. 

I am  also  compelled  to  find  that  he  did  the  best  he  could 
in  regard  to  carrying  out  the  obligations  of  the  agreement  dur- 
ing the  time  he  was  out  of  employment. 
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The  plaintiff  resists  the  application  to  make  the  divorce 
absolute,  and  suggests  that  under  the  provisions  of  the  Rule, 
I have  power  to  make  such  other  order  as  may  be  deemed  just, 
i.e.  to  refuse  the  application  on  the  ground  that  the  defendant 
has  not  complied  with  his  contractual  obligations  under  the 
aforesaid  agreement. 

At  the  hearing  I was  of  the  opinion  that  these  words,  “may 
make  such  other  order  as  may  be  deemed  just”,  would  only 
give  me  power  to  act  on  something  appearing  from  the  pro- 
ceedings themselves,  and  not  from  any  failure  of  contractual 
obligations  outside  the  action  itself.  However,  as  the  matter 
seemed  to  be  of  importance  to  the  plaintiff,  and  as  the  defendant 
had  been  guilty  of  the  matrimonial  offence  which  caused  the 
decree  nisi  to  be  given,  I thought  I ought  to  reserve  judgment 
and  consider  the  matter  further. 

I am  unable  to  find  any  case  in  Ontario  which  directly  deals 
with  the  point.  There  is,  however,  a case  in  England  which 
is  somewhat  akin  to  this  in  principle,  that  is  the  case  of  Gower 
V.  Gower,  [1938]  2 All  Eng.  Rep.  283.  In  that  case  (the  English 
Rule  being  almost  similar  to  ours)  the  husband  had  been  ordered 
to  pay  the  costs  of  the  decree  nisi  and  had  failed  to  do  so  be- 
cause of  his  lack  of  means  as  the  Court  found.  The  wife  did 
not  move  in  the  proper  time  to  make  the  decree  absolute,  hop- 
ing to  force  the  husband  to  pay  these  costs.  The  husband 
brought  the  motion  to  make  the  decree  absolute  and  the  wife 
resisted  the  application.  The  Court  held  in  the  exercise  of 
its  discretion  that  it  should  allow  the  decree  to  be  made  absolute 
because  although  the  husband  was  technically  in  contempt,  such 
contempt  was  due  to  his  misfortune  rather  than  to  his  fault. 

In  that  case  there  was  a contempt  of  Court  and,  generally 
speaking,  the  Court  may  refuse  to  allow  the  party  in  contempt 
to  proceed  with  litigation  until  the  contempt  is  purged. 

In  the  case  at  bar  there  is  no  contempt  of  Court  and  there 
is  nothing  in  the  proceedings  themselves  which  would  justify 
me,  in  my  opinion,  in  refusing  the  application  of  the  husband. 
If  alimony,  so-called,  had  been  ordered  by  the  judgment  nisi 
and  the  husband  had  not  complied  with  it,  the  case  might  and 
probably  would  have  been  different,  but  this  is  a straight  ques- 
tion of  divorce,  and  nothing  else. 

In  the  case  of  Hunter  v.  Hunter,  [1934]  P.  92,  Sir  Boyd 
Merriman  P.  said,  at  p.  94: 
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“I  should  view  with  great  disfavour  any  case  in  which  I 
was  satisfied  that  there  had  been  a deliberate  holding  up  of 
the  decree  absolute  or  a deliberate  failure  to  prosecute  the 
petition  after  decree  nisi  for  the  purpose  of  extracting  terms 
more  favourable  to  the  petitioner  than  those  contemplated  when 
the  decree  nisi  was  pronounced.” 

It  seems  to  me  that  the  above  quotation  expresses  what 
should  be  the  policy  of  the  Court  in  applications  of  this  sort, 
and  there  being  nothing  in  the  proceedings  themselves  which 
would  justify  me  in  refusing  the  decree  absolute  to  the  defendant, 
and  no  order  made  by  the  Court  of  the  violation  of  which  the 
defendant  has  been  guilty,  reluctantly  I am  compelled  to  grant 
the  decree  absolute  which  I do,  but  without  costs. 

Judgment  absolute  entered. 


[McTAGUE  J.] 

Re  Sidley* 

Coroners — Inquests — Power  of  Attorney-General  to  initiate  proceedings 
by  way  of  inquest — Powers  of  coroner — Body  out  of  the  jurisdiction 
— Inquest  super  visum  corporis — The  Coroners  Act,  R.S.O.  1937, 
ch.  138. 

Under  The  Coroners  Act,  R.S.O.  1937,  ch.  138,  the  Attorney-General  of 
Ontario  has  no  power  to  initiate  an  inquest;  under  secs.  7 to  10  of 
the  Act  the  Attorney-General  has  the  power  to  reverse  a decision 
of  a coroner  who  has  deemed  it  unnecessary  to  hold  an  inquest,  but 
this  jurisdiction  of  the  Attorney-General  is  limited  to  a situation 
where  the  preliminary  steps  outlined  in  secs.  7 to  10  have  been  taken 
by  the  coroner.  Hence,  in  the  present  case,  the  proceedings  by  way 
of  inquest,  which  were  ordered  by  the  Attorney-General  for  Ontario 
without  the  preliminary  steps  having  been  taken  by  a coroner,  were 
wholly  void,  and  an  order  of  prohibition  was  made  against  the  Chief 
Coroner  of  the  Province  of  Ontario. 

At  common  law  the  proceedings  in  a coroner’s  court  were  required  to 
be  super  visum  corporis,  and,  if  otherwise  held,  were  of  no  force  and 
effect;  the  presence  of  the  body  was  always  deemed  necessary  to  the 
valid  holding  of  an  inquest.  Although  sec.  27  of  The  Coroners  Act 
permits  the  coroner  to  dispense  with  a view  of  the  body  by  the  jurors, 
it  in  no  way  permits  the  coroner  to  dispense  with  the  presence  of 
the  body.  Sec.  27  implies  that  the  body  should  be  available  for  view 
by  the  jurors,  although  the  actual  view  of  it  may  be  dispensed  with, 
and  the  form  of  oath  administered  to  the  foreman  of  the  coroner’s 
jury  bears  out  this  construction. 

A motion  by  the  executors  of  the  will  of  Maybelle  Sidley, 
deceased,  for  an  order  prohibiting  the  Chief  Coroner  of  the 
Province  of  Ontario  from  carrying  on  proceedings  by  way  of 
an  inquest  upon  the  body  of  the  said  Maybelle  Sidley. 
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October  14th,  1938.  The  motion  was  heard  by  McTague  J. 
in  Chambers  at  Toronto. 

D.  L.  McCarthy,  K.C.,  R.  H.  Sankey,  K.C.,  and  B.  F.  Elliott, 
for  the  executors  of  the  will  of  Maybelle  Sidley,  deceased,  appli- 
cants. 

A.  G.  Slaght,  K.C.,  W.  B.  Common,  K.C.,  and  D.  D.  Carrick, 
for  the  Chief  Coroner  of  Ontario  and  the  Attorney-General  for 
Ontario,  respondents. 

October  14th,  1938.  McTague  J.  (oral  judgment  delivered 
at  the  conclusion  of  the  argument) : — Maybelle  Sidley  died  on 
the  morning  of  July  6th,  1938.  Prior  to  her  death,  on  the  4th 
of  July  her  son  William  Sidley  had  communicated  certain  suspi- 
cions to  the  coroner,  who  as  a result  communicated  with  the 
physicians  in  attendance.  It  is  quite  evident  that  the  doctors 
in  charge  of  the  case  had  determined,  before  death  took  place 
at  all,  that  there  should  be  an  autopsy. 

Shortly  after  her  death  her  body  was  removed  to  the  Bant- 
ing Institute  and  there  an  autopsy  was  had  in  charge  of  three 
independent  doctors,  Drs.  Robinson,  Lougheed  and  Lynell,  in 
the  presence  of  the  three  physicians  who  had  attended  the  de- 
ceased during  her  illness  and  in  the  presence  of  Dr.  Howland 
as  well.  The  coroner  knew  that  the  autopsy  was  being  held 
because,  according  to  his  evidence  and  that  of  Dr.  Robinson,  he 
telephoned  Dr.  Robinson  and  discussed  the  matter  with  him 
just  prior  to  the  autopsy.  After  the  autopsy  had  been  com- 
pleted on  the  same  day,  July  6th,  Dr.  Farquharson  issued  a 
certificate  of  death  and  the  body  was  released  for  burial  and 
on  instructions  of  William  Sidley  was  shipped  to  Racine,  Wis- 
consin. Certain  of  the  vital  parts  were  retained  by  the  doctors 
who  performed  the  autopsy  and  certain  were  sent  for  analysis 
to  Professor  Rogers,  for  the  purpose  of  ascertaining  if  there 
was  any  evidence  that  death  was  caused  by  poison  or  by  the 
introduction  of  some  foreign  substance.  These  vital  parts  are 
still  retained  in  the  jurisdiction,  but  the  body  proper  is  now 
out  of  it. 

From  July  6th  to  July  15th  nothing  was  done  towards  hold- 
ing any  inquest  by  the  coroner.  On  July  15th  the  coroner  was 
called  into  a conference  at  the  office  of  the  Attorney-General 
and  received  verbal  instructions,  subsequently  confirmed  in 
writing,  to  proceed  with  the  inquest.  Accordingly  he  issued  his 
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warrant  for  the  body  and  his  warrant  for  the  inquest.  Appar- 
ently the  Attorney-General  was  of  opinion  that  his  action  in 
ordering  the  inquest  in  these  circumstances  was  justified  by 
section  10(2)  of  The  Coroners  Act,  R.S.O.  1937,  ch.  138.  The 
coroner’s  jury  was  summoned  for  the  26th  day  of  July,  1938, 
and  in  spite  of  objection  to  the  jurisdiction  by  counsel  for  the 
applicants,  the  jury  was  sworn  and  some  evidence  taken,  and 
the  inquest  adjourned  to  August  2nd.  In  the  interim,  or  rather 
on  the  26th  day  of  July  itself,  these  proceedings  were  launched 
for  prohibition. 

The  law  that  is  applicable  is  the  common  law  of  England, 
superimposed  upon  which  is  the  statute,  and  where  the  statute 
conflicts  with  the  common  law,  the  statute  must  prevail,  and 
where  the  statute  is  silent  on  any  matter,  the  common  law  should 
prevail. 

At  common  law  there  is  no  question  that  the  proceedings 
of  a coroner’s  court  were  required  to  be  super  visum  corporis, 
and  if  otherwise  held  had  no  force  and  effect.  In  that  respect 
reference  may  be  made  to  Rex  v.  F errand  (1819),  3 B.  & Aid. 
260.  Other  cases  indicating  that  the  presence  of  the  body  was 
deemed  necessary  to  the  valid  holding  of  an  inquest  are  Reg. 
V.  Price  (1884),  12  Q.B.D.  247,  and  Reg.  v.  Stephenson  (1884), 
13  Q.B.D.  331. 

The  requirements  of  The  Coroners  Act,  R.S.O.  1937,  ch.  138, 
with  respect  to  initiating  an  inquest  are  to  be  found  mostly  in 
sections  7 to  10.  These  provide  in  the  main  the  scheme  to  be 
followed,  and  at  least  substantial  compliance  with  them  is  a 
condition  precedent  to  giving  the  coroner’s  court  jurisdiction. 
When  the  attention  of  the  coroner  is  called  to  suspicious  cir- 
cumstances in  connection  with  the  death  of  a person,  the  Chief 
Coroner  or  any  coroner  deputed  by  him  shall  issue  his  warrant 
to  take  possession  of  the  body,  shall  view  the  body  and  shall 
investigate  to  determine  whether  an  inquest  shall  be  held  or 
not.  The  language  of  the  sections  is  mandatory  throughout. 

If  after  the  inquiry  the  coroner  deems  an  inquest  necessary, 
he  is  required  to  transmit  a statutory  declaration  setting  forth 
the  grounds  upon  which  he  deems  an  inquest  necessary.  The 
statutory  declaration  is  to  be  transmitted  to  the  Crown  Attorney. 
If,  on  the  other  hand,  after  viewing  the  body  the  coroner  deems 
it  unnecessary  to  hold  an  inquest,  he  issues  his  warrant  to  bury 
the  body  and  transmits  to  the  Crown  Attorney  a statutory  de- 
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claration  setting  forth  the  grounds  upon  which  he  has  issued 
his  warrant  to  bury  the  body.  Then  the  statute  goes  on  to 
provide  that  even  if  the  coroner  has  decided  an  inquest  is 
unnecessary,  and  has  transmitted  his  statutory  declaration  to 
that  effect,  in  that  case  and  in  that  case  only  the  Crown  Attor- 
ney or  the  Attorney-General  may  reverse  the  coroner’s  decision 
and  order  the  inquest  to  proceed  under  the  direction  of  that 
coroner  or  some  other  coroner. 

It  was  argued  strenuously  that  the  Attorney-General,  under 
section  10(2),  has  the  power  to  initiate  an  inquest  himself,  re- 
gardless of  whether  the  necessary  preliminary  steps  have  been 
taken  by  the  coroner  or  not.  I am  unable  to  subscribe  to  that 
view. 

There  is  nothing  in  the  statutes  empowering  the  Attorney- 
General  to  initiate  an  inquest.  It  can  only  be  initiated  by  the 
coroner,  and  for  the  coroner’s  court  to  obtain  jurisdiction  certain 
conditions  precedent  must  be  complied  with.  If  they  are  not, 
then  the  proceedings  are  wholly  void:  Rex  v.  Haslewood,  [1926] 
2 K.B.  468. 

On  the  evidence  on  the  motion,  no  pretence  whatever  was 
made  by  the  coroner  towards  compliance  with  the  statutory 
requirements.  Therefore  the  whole  proceeding  was  void  ab 
initio,  and  the  order  for  prohibition  must  go,  limited  of  course, 
to  the  particular  proceedings  in  question. 

With  reference  to  the  effect  of  section  27  of  the  Act,  it  in 
no  way  permits  the  coroner  to  dispense  with  the  presence  of 
the  body,  but  only  with  the  view  of  the  body  by  the  jurors. 
The  section  implies  that  the  body  should  be  available  for  view 
by  the  jurors,  although  the  actual  view  of  it  may  be  dispensed 
with.  The  form  of  oath  administered  to  the  foreman  bears  out 
this  construction  as  well. 

Before  parting  with  the  matter,  I wish  to  emphasize  that 
I have  dealt  with  the  whole  question  on  a purely  legal  basis 
and  that  I impute  no  malicious  or  extraneous  motives  to  anyone 
concerned.  The  applicants  are  entitled  to  their  costs  against 
the  respondents. 


Order  of  'prohibition  made  with  costs. 
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[COURT  OF  APPEAL.] 

Rex  V*  Hayduk* 

Constitutional  Law — Criminal  Law — Validity  of  sec.  4 of  The  Standard 

Hotel  Registration  of  Guests  Act,  R.S.O.  1937,  ch.  295,  considered — 

Legislation  dealing  with  acts  contra  bonos  mores. 

Sec.  4 of  The  Standard  Hotel  Registration  of  Guests  Act,  R.S.O.  1937, 
ch.  295,*  is  ultra  vires  of  the  Legislature  of  Ontario,  since  it  purports 
to  punish  a man  for  having  done  something  contra  bonos  mores', 
it  is  not  legislation  dealing  with  the  regulation  of  hotels,  since  it 
does  not  purport  to  punish  the  hotel;  it  is  legislation  as  to  criminal 
law  which  is  within  the  exclusive  legislative  powers  of  the  Dominion 
Parliament. 

An  appeal  by  Attorney-General  for  Ontario  from  an  order 
of  His  Honour  Judge  Proulx,  of  the  District  Court  of  the  Dis- 
trict of  Sudbury,  affirming  the  dismissal  by  a Magistrate  of  a 
charge  that  the  accused  procured  lodging  in  a standard  hotel 
for  himself  and  a woman  whom  he  falsely  held  out  to  be  his 
wife  contrary  to  sec.  4 of  The  Standard  Hotel  Registration  of 
Guests  Act,  R.S.O.  1937,  ch.  295. 

His  Honour  Judge  Proulx  was  of  the  opinion  that  sec.  4 of 
the  Act  was  ultra  vires  since  it  purported  to  control  public  morals 
and  was  therefore  an  infringement  of  the  power  of  the  Domin- 
ion Parliament  to  enact  legislation  with  reference  to  the  criminal 
law. 

October  12th,  1938.  The  appeal  was  heard  by  Riddell^ 
Hasten  and  Fisher  JJ.A. 

C.  R.  Magoney  for  the  Attorney-General  for  Ontario,  appel- 
lant, contended  that  sec.  4 of  the  Act  dealt  only  with  standard 
hotels  and  that  therefore  it  was  competent  Provincial  legisla- 
tion under  the  power  of  the  Provincial  Legislature  to  regulate 
hotels.  Until  the  Dominion  Parliament  passes  legislation  affect- 
ing the  matter  and  thus  occupies  the  field,  the  Provincial  legis- 
lation is  valid. 

The  accused,  respondent,  was  not  represented. 

The  Court  (Fisher  J.A.  dubitante),  at  the  conclusion  of 
the  argument,  dismissed  the  appeal,  and  held  that  section  4 of 
the  Act  is  ultra  vires  of  the  Legislature  of  Ontario  since  it  pur- 

* “4.  Every  male  person  who  procures  or  attempts  to  procure  or 
authorizes  or  permits  any  other  person  to  procure  lodging  in  a standard 
hotel  for  himself  and  any  woman  whom  he  falsely  holds  out  to  be  his 
wife,  or  of  whom  he  falsely  holds  himself  out  or  permits  himself  to  be 
represented  as  the  husband,  and  every  such  woman,  shall  be  guilty  of  an 
otfence,  and  shall  incur  a penalty  of  not  less  than  $100  nor  more 
than  $500,  and  in  default  of  payment  may  be  imprisoned  for  a period 
not  exceeding  three  months.” 
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ports  to  punish  a man  for  having  done  something  contra  bonos 
mores  and  is  therefore  legislation  as  to  the  criminal  law  which 
is  within  the  exclusive  legislative  powers  of  the  Dominion  Par- 
liament; sec.  4 does  not  purport  to  punish  the  hotel  and  hence 
can  not  be  considered  as  legislation  dealing  with  the  regulation 
of  standard  hotels. 

Appeal  dismissed. 


[COURT  OF  APPEAL.] 

Re  Cummings. 

Wills — Illegitimate  children— Legitimation  by  subsequent  marriage  of 

parents — Escheat— Effect  of  The  Legitimation  Act,  R.S.O.  1937,  ch. 

216,  on  the  Crown — Lapse— The  Wills  Act,  R.S.O.  1937,  ch.  164, 

sec.  36. 

The  judgment  of  Greene  J.  reported  in  [1938]  O.R.  486,  was  affirmed. 

An  appeal  by  the  Public  Trustee  from  the  order  of  Greene 
J.,  reported  in  [1938]  O.R.  486,  made  on  the  application  of  the 
administrators  with  the  will  annexed  of  the  estate  of  John 
Atchison  Cummings,  deceased,  for  advice  whereby  it  was 
determined  that  the  estate  of  Andrew  Harvey,  deceased,  was 
entitled  to  the  residuary  estate  of  the  said  John  Atchison  Cum- 
mings, deceased. 

The  facts  are  fully  stated  in  the  reasons  for  judgment  of 
Greene  J. 

October  12th,  1938.  The  appeal  was  heard  by  Middleton^ 
Henderson  and  Gillanders  JJ.A. 

Harold  Fuller,  K.C.,  and  D.  P.  Jamieson,  for  the  Public 
Trustee,  appellant. 

John  J.  Robinette,  for  the  sole  surviving  next-of-kin  of 
Andrew  Harvey,  deceased,  respondents. 

W.  L.  Millman,  for  the  administrators  with  the  will  annexed 
of  the  estate  of  John  Atchison  Cummings,  deceased. 

The  Court,  at  the  conclusion  of  the  argument,  dismissed  the 
appeal  and  stated  that  they  agreed  with  both  the  conclusion 
and  reasons  for  judgment  of  Greene  J.;  costs  of  the  respondents 
and  of  the  administrators  to  be  paid  out  of  the  estate;  no  costs 
of  the  appeal  to  the  Public  Trustee. 


Appeal  dismissed. 
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[COURT  OF  APPEAL.] 

Comer  v*  Kowaluk  et  aL 

Negligence — Motor  vehicles — Liability  of  owner — Fictitious  transaction 

Enquiry  as  to  ownership — The  Highway  Traffic  Act,  R.S.O. 

1937,  ch.  288,  sec.  47(1). 

The  Highway  Traffic  Act,  R.S.O.  1937,  ch.  288,  sec.  47(1),  provides  that 
the  owner  of  a motor  vehicle  shall  be  liable  for  loss  or  damage  sus- 
tained by  any  person  by  reason  of  negligence  in  the  operation  of 
such  motor  vehicle  on  a highway  unless  the  case  falls  within  certain 
exceptions. 

The  word  “owner”  in  this  section  has  no  defined  meaning,  but  is  cap- 
able of  fiexible  interpretation  to  meet  the  cases  as  they  arise  from 
time  to  time,  and  in  the  case  of  a motor  vehicle  sold  under  a condi- 
tional sale  agreement,  the  owner,  within  the  meaning  of  sec.  47(1), 
is  the  purchaser  under  the  conditional  sale  agreement,  since  he  is 
the  one  who  has  dominion  over  and  control  of  the  vehicle. 

In  the  present  case  it  was  held  on  the  facts  that  the  defendant  George 
Johnson,  who  was  the  father  of  the  defendant  F.  Johnson,  was  the 
owner  of  the  motor  vehicle  involved  in  the  accident,  within  the 
meaning  of  sec.  47(1)  of  The  Highway  Traffic  Act,  since  the  vehicle 
was  always  under  the  dominion  and  control  of  George  Johnson, 
although  when  purchased  it  was  intended  that  the  car  should  be 
operated  and  driven  by  the  son  and  the  son’s  employee. 

An  appeal  by  the  defendants  Kowaluk  and  George  Johnson 
from  a judgment  of  Hogg  J.,  whereby  the  plaintiff  was  awarded 
the  sum  of  $2,500.00  damages  and  costs  against  the  defendants 
Kowaluk  and  George  Johnson  and  the  action  as  against  the  de- 
fendant F.  Johnson  was  dismissed  without  costs. 

September  15th,  1938.  The  appeal  was  heard  by  Middleton^ 
Hasten  and  Gillanders  JJ.A. 

A,  A.  Macdonald^  K.C.,  for  the  defendants  Kowaluk  and 
George  Johnson,  appellants. 

C.  R.  Fitch,  K.C.,  for  the  plaintiff,  respondent. 

September  26th,  1938.  Middleton  J.A.  : — An  appeal  from  the 
judgment  of  the  Honourable  Mr.  Justice  Hogg  pronounced  on 
the  13th  day  of  May,  1938,  by  which  he  awarded  to  the  plaintiff 
$2,500.00  damages  and  costs  as  against  the  defendants  Kowaluk 
and  George  Johnson,  and  dismissed  the  action  as  against  the 
defendant  F.  Johnson  without  costs. 

The  action  was  brought  to  recover  damages  by  reason  of  the 
negligent  operation  of  an  automobile  on  the  streets  of  Fort 
Frances  on  the  11th  September,  1937.  In  the  statement  of 
claim  the  plaintiff  alleged  that  Kowaluk,  F.  Johnson  and  George 
Johnson  were  the  joint  owners  of  the  automobile  in  question,  but, 
at  the  time  of  the  accident  complained  of,  it  was  being  driven 
by  Kowaluk.  The  finding  of  the  learned  trial  Judge  was  that 
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George  Johnson  was  the  owner  of  the  car  and  Kowaluk  its 
driver.  Upon  this  appeal  the  question  mainly  argued  was  the 
ownership  of  the  car,  Johnson  contending  that  his  son  F.  John- 
son was  the  owner  and  he  was  not.  This  renders  it  necessary 
to  shortly  examine  the  evidence  given  at  the  trial. 

On  the  21st  of  September,  1937,  the  automobile  in  question 
was  purchased  from  Riverside  Garage  whose  ownership  at  that 
time  is  admitted.  The  purchase  was  evidenced  by  a written 
agreement  in  which  George  Johnson  is  named  as  the  purchaser. 
The  price  was  $1,132.35;  $300  was  paid  in  cash,  admittedly  pro- 
vided by  George  Johnson,  and  $150  was  allowed  for  a Buick 
Sedan  turned  in,  leaving  a balance  of  $682.35,  which  was  to  be 
paid  in  eighteen  monthly  instalments  of  $44.20,  making  a total 
of  $795.60  including  interest.  This  price  has  not  yet  been  paid. 

Undoubtedly,  the  intention  was  that  the  car  should  be  oper- 
ated by  F.  Johnson,  a young  man  of  some  nineteen  years  of  age, 
a son  of  the  defendant  George  Johnson,  his  employer.  The 
father  alone  had  any  money.  The  automobile  turned  over  was 
a car  purchased  by  George  Johnson  for  the  use  of  his  son  in  a 
somewhat  similar  transaction.  The  son  was  in  no  way  a party  to 
the  contract.  The  father,  having  purchased  subject  to  the  terms  of 
this  agreement,  effected  an  insurance  upon  the  car,  in  the  appli- 
cation for  which  he  asserted  his  ownership.  A second  car  was 
purchased  in  much  the  same  way,  but  it  is  not  in  any  way  here 
in  question. 

The  son  had  taken  over  a taxi  cab  business  operated  by  one 
Grant  Seaman  with  the  intention  of  operating  these  two  cars  as 
his  own  business,  but  upon  application  to  the  Town  of  Fort  Frances 
for  a taxi  driver’s  licence,  the  licence  was  refused  to  him  by 
reason  of  the  fact  that  he  had  not  been  resident  in  Fort  Frances 
for  the  prescribed  length  of  time.  The  son,  no  doubt  his  father 
acquiescing,  sought  to  get  over  the  difficulty  thus  created  by 
making  an  arrangement  with  Seaman  by  which  the  business 
taken  over  by  him  should  appear  to  continue  in  the  name  of 
Seaman  and  the  licence  should  be  obtained  by  Seaman.  This 
scheme  was  carried  out  by  a written  agreement,  which  is  dated 
back  to  the  same  date  as  the  purchase  of  the  car,  which  provided 
that,  in  consideration  of  $1.00  and  other  valuable  consideration, 
the  son  should  assign  to  Seaman  all  his  interest  in  the  two  cars 
subject  to  the  rights  of  a finance  corporation  which  had  ad- 
vanced, or  expected  to  advance,  the  balance  due  on  the  purchase 
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price.  In  consideration  of  this,  the  son  agreed  to  transfer  to 
Seaman  all  licences  which  he  might  hold  in  connection  with  the 
business.  I think  the  son  had  actually  procured  a licence,  but  it 
was  revoked  by  the  municipality.  Seaman  then  obtained  a taxi 
licence.  The  father,  George  Johnson,  is,  in  fact,  a witness  to  this 
somewhat  unintelligible  agreement. 

To  lend  more  verisimilitude  to  what,  I am  convinced,  was  al- 
together a bogus  transaction,  Seaman  executed  a chattel  mort- 
gage, dated  the  27th  April,  1907,  probably  meant  for  the  27th 
April,  1937,  for  the  consideration  of  $2,000.00  advanced  by  the 
mortgagees,  the  father,  George  Johnson,  and  the  son,  Frederick 
Johnson,  which  advance  was  to  be  repaid  on  April  27th,  1938,  with 
interest  at  five  per  cent.  This  mortgage  is  subject  to  the  liens  of 
the  finance  corporation  on  both  automobiles  and  expressly  pro- 
vides that  the  payments  to  the  finance  corporation  shall  be 
made  by  the  mortgagees.  The  father  makes  the  affidavit  of 
bona  tides  in  which  he  swears  to  the  advance  of  the  $2,000.00. 
This  mortgage  is,  admittedly,  a bogus  transaction.  No  such 
advance  was  made;  no  such  transaction  ever  took  place.  The 
evidence  at  the  trial  of  all  three  parties  is  such  as  to  brand  the 
whole  transaction  as  fictitious,  and  made  for  the  purpose  of 
creating  such  confusion  as  would  conceal  the  ownership  of  the 
taxi  business  by  this  young  man,  who  is  refused  a licence  from 
the  municipal  council,  and  enable  the  business  to  be  carried  on 
by  the  son  as  his  business.  Throughout  it  all,  the  father,  George 
Johnson,  who  was  a man  supposed  to  be  of  some  substance,  and 
who  is  liable  to  pay  on  the  contract  of  purchase,  took  good  care 
not  to  convey  any  interest  that  he  had  under  the  original  agree- 
ment of  purchase. 

The  Highway  Traffic  Act,  R.S.O.  1937,  ch.  288,  sec.  47,  pro- 
vides that  the  owner  of  a motor  vehicle  shall  be  liable  for  loss  or 
damage  sustained  by  any  person  by  reason  of  negligence  in  the 
operation  of  such  motor  vehicle  on  a highway,  unless  the  case 
falls  within  certain  exceptions  not  here  material.  Originally, 
when  enacted,  this  section  made  the  owner  liable  without  the 
exceptions  now  provided.  The  effect  of  the  section,  as  it  origin- 
ally was,  was  determined  in  a series  of  cases  about  the  year  1913. 
These  cases  established  that  the  word  “owner”  in  the  section,  as 
it  then  was,  had  no  defined  meaning,  but  was  capable  of  flexible 
interpretation  to  meet  the  cases  as  they  arose  from  time  to  time. 
Applying  this  principle,  the  vendor  of  an  automobile,  held  under 
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a hire  receipt  particularly  reserving  the  property  to  the  vendor, 
was  not  the  owner  within  the  statute.  The  owner  was  the  pur- 
chaser whose  title  was  equitable  and  qualified,  but  he  was  the 
one  having  dominion  over,  and  control  of  the  car,  and  therefore, 
the  owner  within  the  meaning  of  the  statute,  and  the  one  upon 
whom  the  statutory  liability  for  accidents  arising  from  the  negli- 
gent operations  of  the  car  was  imposed.  These  cases  are  Wynne 
V.  Dolby  (1913),  30  O.L.R.  67;  Lowry  v.  Thompson  (1913),  29 
O.L.R.  478  and  Cillis  v.  Oakley  (1914),  31  O.L.R.  603.  These 
cases  still  continue  applicable  for  the  purpose  for  which  I have 
cited  them,  notwithstanding  the  change  in  1929  (19  Geo.  V,  ch. 
68)  which  modified  the  drastic  nature  of  the  original  provisions 
of  the  statute. 

In  the  case  at  hand,  I think  the  defendant  George  Johnson 
became  the  owner  of  the  car.  The  fact  that  his  intention  was 
that  the  car  should  be  operated  and  driven  by  the  son  and  his 
driver,  and  that  he  would  hold  the  car  for  the  son  in  case  he 
ever  became  able  to  refund  him  the  money  paid  and  the  money 
for  which  the  father  remained  liable  on  the  contract  of  purchase, 
is  immaterial.  George  Johnson  was,  in  my  view,  still  the  owner 
in  the  sense  pointed  out;  he  remained  master  of  the  situation 
and  the  car  was  always  under  his  dominion  and  control  and,  at 
the  time  of  the  accident,  was  operated  by  Kowaluk  with  his  con- 
sent. 

It  was  also  faintly  argued  that  there  was  no  negligence,  and 
that  there  was,  at  any  rate,  contributory  negligence  on  the  part 
of  the  plaintiff.  This  argument  was  really  disposed  of  upon  the 
hearing.  We  think  that  there  was  negligence  on  the  part  of  the 
driver  of  the  car,  and  that  this  negligence  was  the  sole  cause  of 
the  accident.  He  had  his  lights  in  such  a defective  condition 
that  they  would  not  render  a person  upon  the  highway  visible 
at  a greater  distance  than  fifty  feet,  the  statute  requiring  the 
lights  to  reveal  an  object  on  the  highway  at  a distance  of  two 
hundred  feet.  This  defect  also  rendered  it  more  difficult  for  the 
plaintiff  to  protect  himself,  and  excuses  his  suggested  negligence. 

The  appeal  should,  in  my  opinion,  be  dismissed  with  costs, 
but,  as  my  brethren  Hasten  and  Gillanders  think  there  was  con- 
tributory negligence,  the  judgment  of  the  Court  , is  that  the  plain- 
tiff’s recovery  be  reduced  to  $1,875.00  and  costs,  and  that  there 
should  be  no  costs  of  this  appeal. 
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Gillanders  J.A.: — Two  questions  were  raised  on  this  appeal: 
(1)  the  ownership  of  the  motor  car  being  driven  by  the  defend- 
ant Kowaluk  at  the  time  the  accident  happened;  (2)  the  negli- 
gence, if  any,  of  the  plaintiff. 

I have  had  the  opportunity  of  reading  the  judgment  of  Middle- 
ton  J.A.,  and  as  to  the  ownership  of  the  motor  car  in  question  on 
the  particular  facts  in  this  case,  which  are  fully  stated  in  his 
judgment  I am  in  agreement  with  him  and  with  his  conclusion 
that  George  Johnson  was,  under  the  circumstances,  the  owner 
of  the  motor  car  in  question. 

While  the  evidence  in  support  of  the  findings  that  the  car  was 
always  under  the  dominion  and  control  of  the  appellant  George 
Johnson,  and  that  the  car  was  operated  by  Kowaluk  with  his 
consent,  is  not  very  explicit,  yet  it  is,  in  my  opinion,  sufficient  to 
warrant  them  both.  It  should,  however,  be  made  clear  that 
nothing  in  the  present  judgment  is  to  be  taken  as  altering,  or 
modifying,  the  doctrine  established  by  Wynne  v.  Dolby  (1913), 
30  O.L.R.  67. 

It  is  clear  that  the  defendant  Kowaluk  was  guilty  of  negli- 
gence; he  admits  that  his  lights  were  defective  and  would  only 
light  the  roadway  for  a distance  of  fifty  feet,  and  he  was  unable 
to  explain  why  he  did  not  see  the  plaintiff  sooner.  There  is  also 
evidence  that  his  car  was  being  driven  at  an  excessive  rate  of 
speed. 

On  the  argument  of  the  appeal,  I was  strongly  impressed  that 
the  plaintiff  Comer  was  also  guilty  of  negligence  contributing  to 
his  own  injuries,  and  on  further  perusal  of  the  evidence,  I am 
still  of  that  opinion. 

The  plaintiff  is  a night  watchman  employed  by  the  Shevlin- 
Clark  Company  at  Fort  Frances.  This  company’s  property  lies 
on  both  sides  of  Scott  Street  which  runs  east  and  west.  The 
plaintiff,  when  the  accident  occurred,  was  crossing  Scott  Street 
from  the  south  to  the  north  side  on  the  night  of  September  11th, 
1937.  There  is  a pavement  on  Scott  Street  which  is  said  to  be 
twenty  feet  in  width  and  a plank  bridge  about  three  feet  wide 
over  a ditch  on  the  north  side  of  the  street  placed  there  for  the 
use  of  the  plaintiff  and  other  employees  of  the  Shevlin-Clark 
Company,  although  this  is  not  a street  intersection  or  a regular 
public  crossing  place.  The  night  was  cloudy,  but  it  was  not 
raining  or  foggy. 
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The  plaintiff,  in  the  course  of  his  duties  as  night  watchman, 
crosses  this  street  once  every  hour.  On  the  occasion  in  question,  he 
was  crossing  from  the  north  to  the  south,  and  he  says  that  as  he 
approached  the  cement  portion  of  the  roadway  he  looked  for  cars. 
At  this  time,  he  was  six  or  eight  feet  south  of  the  pavement.  He 
saw  the  lights  of  a car  to  the  east  at  a point  which  he  places  at 
about  a block  east  at  Minnie  Avenue.  This  is  said  to  be  about 
500  feet  easterly.  No  other  motor  cars  were  in  sight.  The  plain- 
tiff proceeded  to  cross  the  street,  and  when  he  had  gone  about 
fifteen  feet  which,  he  says,  would  bring  him  near  to  the  centre  of 
the  pavement,  he  heard  a car  coming;  he  then  saw  the  defend- 
ants’ car  which  was  only  fifteen  or  twenty  feet  away,  and  was 
struck  down.  From  the  time  he  first  looked  until  the  car  was 
within  fifteen  feet  of  him,  he  did  not  look  again.  There  was  no 
obstruction  which  would  prevent  him  following  the  course  of  the 
oncoming  lights.  On  this  point  his  evidence  on  cross-examination 
is  quite  clear,  and  I quote  from  p.  20,  line  6 to  line  30,  of  his 
cross-examination:  “Q.  Have  you  any  suggestion  or  excuse  as 

to  why  you  would  walk  right  into  the  path  of  that  oncoming 
car  when  you  could  see  it  all  the  way  from  Minnie  Avenue? 
A.  I was  on  my  own  right  side  of  the  road. 

“By  His  Lordship:  You  are  asked  the  reason  in  your  mind, 
if  you  had  seen  a car  about  500  feet.  A.  I could  not  give  any 
reason  for  that;  I was  attending  to  my  own  way. 

“Q.  Was  it  because  you  were  not  paying  any  attention?  A.  I 
was  hurrying  to  get  to  the  yard;  I was  going  a little  faster  than 
usual  and  I wanted  to  get  back  to  the  middle  of  the  yard  by 
12  o’clock  sharp. 

“Q.  You  saw  the  car  at  Minnie  Avenue  and  you  did  not  see 
it  again  until  it  was  15  or  20  feet  from  you?  A.  No,  possibly 
my  eyes  were  on  something  else,  watching  around  the  yard  there. 

“Q.  If  you  had  looked  to  the  east  before  stepping  on  the  pave- 
ment or  as  you  were  crossing  then  there  was  no  reason  why  you 
could  not  have  seen  the  car  approaching?  A.  I could  not  say 
there  was  any  reason. 

“Q.  Was  there  any  reason?  A.  No  there  was  no  obstruction 
in  the  road.” 

I think  it  is  obvious  that  the  plaintiff  was  mistaken  in  the 
position  of  the  motor  car  when  he  first  looked,  and  that  the 
motor  car  must  have  been  much  closer  than  he  thought.  There 
was  no  other  traffic  to  distract  his  attention,  and  in  crossing  the 
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street  at  night  under  these  circumstances  and  seeing  the  lights 
of  an  oncoming  motor  car,  I think  it  was  clearly  his  duty  to 
keep  a better  look  out  than  he  did,  and  that  his  failure  to  do  so 
was  negligence  contributing  to  the  accident  which  occurred. 

Contributory  negligence  is  not  specifically  pleaded  in  the 
statement  of  defence,  but  it  is  alleged  that  “the  injuries  sus- 
tained by  the  plaintiff  were  entirely  the  result  of  his  own  negli- 
gence and  want  of  care.” 

One  of  the  grounds  raised  in  the  notice  of  appeal  is  that 
“there  was  evidence  of  negligence  on  the  part  of  both  the  plain- 
tiff and  the  defendant  Nick  Kowaluk  upon  which  the  damage 
sustained  by  the  plaintiff  should  have  been  apportioned  in  pro- 
portion to  the  degree  of  fault  or  negligence  attributed  to  them 
respectively.”  Under  these  circumstances,  and  in  view  of  sec. 
3 of  The  Negligence  Act,  R.S.O.  1937,  ch.  115,  I think  the  issue 
is  sufficiently  raised. 

In  apportioning  the  degrees  of  fault  between  the  parties,  I am 
of  opinion  that  75  per  cent,  of  the  negligence  should  be  found 
against  the  defendant  Kowaluk  and  25  per  cent,  against  the 
plaintiff. 

Plaintiff  should  have  judgment  against  the  defendants, 
Kowaluk  and  George  Johnson,  for  $1,875.00,  that  is,  75  per  cent, 
of  the  amount  at  which  the  learned  trial  Judge  assessed  his 
damages. 

The  plaintiff  should  have  his  costs  of  the  trial,  but  there 
should  be  no  costs  of  this  appeal. 

Hasten  J.A.,  agreed  with  Gillanders  J.A. 


Order  accordingly. 
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[URQUHART  J.] 


Rex  V.  Joy  Oil  Co.  Ltd. 

Municipal  Corporations — By-laws — Building  by-law — Power  of  council 

to  regulate  non-structural  changes  in  buildings — The  Municipal  Act, 

R.S.O.  1937,  ch.  266,  sec.  407(4)  and  (18). 

By  sec.  407(4)  of  The  Municipal  Act,  R.S.O.  1937,  ch.  266,  the  councils 
of  urban  municipalities  are  authorized  to  pass  by-laws  “for  regulating 
the  size  and  strength  of  frame,  wooden,  brick,  stone,  cement  and 
concrete  walls,  and  of  the  foundations  and  foundation  walls,  beams, 
joists,  rafters,  roofs  and  their  supports  of  all  buildings  to  be  erected, 
altered  or  repaired,  and  for  requiring  the  production  of  the  plans  of 
all  buildings,  and  for  charging  fees  for  the  inspection  and  approval 
of  such  plans,  and  fixing  the  amount  of  the  fees  and  for  the  issuing 
of  a permit  certifying  to  such  approval  without  which  permit  no 
building  or  structure  may  be  erected,  altered  or  repaired.” 

Held  that  sec.  407(4)  authorizes  a municipality  to  regulate  large  struc- 
tural matters  and  to  grant  permits  as  to  such  matters,  but  does  not 
authorize  a municipality  to  regulate  or  grant  permits  as  to  ques- 
tions of  detail,  such  as  fixtures  and  other  matters  which  do  not 
affect  the  general  structure  and  which  have  no  bearing  upon  the 
size,  strength  and  support  of  a building;  such  matters  of  detail  can 
not  be  regulated  by  the  council  and  must  be  left  to  the  discretion 
of  the  owner  of  the  land. 

An  appeal  by  Joy  Oil  Co.  Ltd.,  by  way  of  a stated  case,  from 
the  conviction  of  the  appellant  company  by  Magistrate  Tinker  at 
Toronto  for  a breach  in  November,  1937,  of  building  by-law 
9868  of  the  City  of  Toronto,  as  to  the  construction  by  the  appel- 
lant of  garage  premises  on  Yonge  Street,  near  Ranleigh  Avenue, 
in  the  said  city. 

The  appeal  was  heard  by  Urquhart  J.,  in  Chambers  at 
Toronto. 

D.  M.  Findlay,  for  Joy  Oil  Co.  Ltd.,  appellant. 

F.  A.  A.  Campbell,  K.C.,  and  J.  N.  Herapath,  for  the  City  of 
Toronto,  respondent. 

September  23rd,  1938.  Urquhart  J.: — This  is  an  appeal  by 
way  of  stated  case  from  the  conviction  on  the  17th  day  of  May, 
1938,  by  Police  Magistrate  Tinker  of  the  City  of  Toronto  of  the 
accused  for  a breach,  in  November  1937,  of  by-law  9868,  the 
building  by-law  of  the  City  of  Toronto,  in  the  building,  by  the 
accused,  of  a garage  premises  on  Yonge  Street,  near  Ranleigh 
Avenue,  North  Toronto. 

The  accused  was  charged  that  the  building  did  not  comply 
with  the  plans  and  specifications  submitted  by  the  accused  to, 
and  approved  by,  the  Commissioner  of  Buildings,  on  the  strength 
of  which  a permit  to  build  the  said  garage  was  granted  by  the 
Commissioner. 
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The  complainant  alleged  that  the  following  requirements  of 
the  permit  were  not  observed : 

(1)  a stove  was  installed  in  the  office  instead  of  in  the  boiler 
room; 

(2)  a ceiling  of  gyproc  or  corrugated  iron  was  not  installed 
in  a room  used  as  a coal  bin  and  not  for  a boiler  or  stove  room; 

(3)  asbestos  paper  was  not  laid  under  the  asphalt  shingles 
(but  the  Magistrate  found  it  was  not  the  practice  of  the  depart- 
ment to  require  these,  asphalt  shingles  being  alone  required  by 
the  by-law) ; 

(4)  the  coal  chute  was  in  the  roof  and  not  in  the  wall  of  the 
end  room; 

(5)  that  a radiator  was  put  in  the  partition  between  two 
lavatories  instead  of  there  being  one  radiator  in  each  lavatory; 

(6)  wood  panels  were  provided  in  the  door  of  the  ladies’ 
lavatory  instead  of  obscure  glass; 

(7)  metal  sheeting  behind  the  toilet  was  omitted  and  the 
sign  “Men’s  toilet”  omitted  from  the  door  of  the  men’s  lavatory. 

The  learned  Magistrate  found  that  none  of  these  changes  had 
any  bearing  from  a structural  standpoint. 

Some  of  these  objections  seem  to  me  to  be  extremely  trivial, 
and  argument  on  behalf  of  the  City  largely  centered  upon  the 
fact  that  the  stove,  which  had  been  changed  from  the 
office  by  the  Commissioner  and  assigned  to  the  coal  room,  had 
been  placed  in  the  building  in  the  office,  and  by  reason  of  em- 
ployees coming  in  to  warm  themselves,  or  for  other  purposes, 
with  gas  and  oil  on  their  clothes,  fire  hazards  were  increased. 

It  was  argued  on  behalf  of  the  City  that  the  by-law  was  not 
only  to  “regulate  the  erection  and  provide  for  the  safety  of  build- 
ings” from  a structural  point  of  view,  but  also  it  was  designed 
to  cover  the  fire  risk  aspect  as  well.  It  will  be  noted  that,  if  the 
stove  was  not  put  in  the  small  room,  the  necessity  for  gyproc  or 
corrugated  iron  would  not  obtain. 

The  accused  alleges  that  The  Municipal  Act,  R.S.O.  1937,  ch. 
266,  sec.  407(4)  only  gives  authority  to  the  council  to  regulate 
the  structural  nature  of  the  building  and  to  provide  for  the 
granting  of  permits  therefor,  and  that  no  permit  is  needed  for 
purely  non-structural  matters,  and  that  insofar  as  this  permit 
attempts  to  provide  for  such,  it  exceeds  the  authority  given  by 
the  statute,  even  though  the  by-law  purports  to  regulate  by 
permit  things  other  than  structural. 
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For  example,  if  a builder  has  received  a permit  for  a build- 
ing showing  a small  flag  staff  on  the  north-east  corner  thereof 
he  could  erect  the  flag  staff  on  the  north-west  corner,  or  if  the 
plans  showed  that  certain  fixtures  were  in  one  room,  they  could 
be  put  in  another  without  alteration  of  the  permit,  structural 
matters  not  being  affected.  The  accused  argues  that  a permit 
would  not  be  needed  to  effect  such  changes  and  that  the  City 
cannot  regulate  such  changes  by  permit. 

In  City  of  Toronto  v.  King  (1923),  54  O.L.R.  100,  Riddell, 
J.A.,  said,  at  p.  102:  “The  common  law  right  of  every  man  is 

to  build  upon  his  own  land  whatever  kind  of  a building  he  sees 
fit,  so  long  as  it  is  not  a nuisance,  public  or  private.  It  requires 
an  express  statute  to  take  away  that  right  of  property.” 

He  also  said  that  the  City  might  by  by-law  regulate  the  size 
and  strength  of  beams,  etc.,  but  at  that  time  they  could  not 
require  a permit  to  build.  This  was  in  1923.  The  applicable 
section  of  The  Municipal  Act  at  that  time  is  found  in  The  Con- 
solidated Municipal  Act,  1922,  12-13  Geo.  V,  ch.  72,  sec.  400(4) 
(Ont.).  The  subsection  did  not  deal  with  permits.  This  case 
was  followed  by  McCormick  v.  City  of  Toronto  (1923),  54  O.L.R. 
603.  In  1925  by  The  Municipal  Amendment  Act,  15  Geo.  V,  ch. 
59,  sec.  11  (Ont.),  the  words  “and  for  the  issuing  of  a permit 
certifying  to  such  approval  without  which  permit  no  building  or 
structure  may  be  erected,  altered  or  repaired”,  were  added  to  the 
section.  This  is  the  first  provision  requiring  permits  for  the 
erection  of  buildings,  and  the  section  seems  to  have  been  con- 
fined to  structural  changes,  i.e.,  size,  strength  and  support. 

The  present  section,  sec.  407(4)  authorizing  the  passing  of 
by-laws  of  this  sort  reads: 

“For  regulating  the  size  and  strength  of  frame,  wooden,  brick, 
stone,  cement  and  concrete  walls,  and  of  the  foundations  and 
foundation  walls,  beams,  joists,  rafters,  roofs  and  their  supports 
of  all  buildings  to  be  erected,  altered  or  repaired,  and  for  requir- 
ing the  production  of  the  plans  of  all  buildings,  and  for  charging 
fees  for  the  inspection  and  approval  of  such  plans,  and  fixing  the 
amount  of  the  fees  and  for  the  issuing  of  a permit  certifying 
to  such  approval  without  which  permit  no  building  or  structure 
may  be  erected,  altered  or  repaired.” 

The  first  part  of  this  section  clearly  deals  only  with  structural 
matters  as  above  indicated,  and  it  goes  on  then  to  provide  for  the 
production  of  plans  of  all  buildings  and  for  the  issuing  of  permits. 
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The  use  of  the  words  “all  buildings”  at  first  blush  appears 
to  give  the  council  unlimited  authority  as  to  permits,  but  I think 
that  the  latter  part  of  the  section  should  be  read  in  the  light  of 
the  first  part,  and  also  with  regard  to  its  position  in  the  statute, 
and  therefore  the  effect  of  the  section  is  merely  to  give  the 
council  power  to  pass  by-laws  and  require  permits  for  the  regula- 
tion of  structural  matters;  and  although  a permit  is  required  in 
all  buildings,  it  is  not  required  in  matters  which  are  non-struc- 
tural  and,  therefore,  despite  the  very  wide  wording  of  the  by-law 
in  question,  if  a permit  is  granted  which  covers  more  than  the 
statute  authorizes,  these  things  which  are  not  covered  by  statute 
may  be  disregarded  and  changes  in  them  made,  notwithstanding 
the  terms  of  the  permit,  without  a new  permission  being  re- 
quired. 

Mr.  Campbell  referred  to  sec.  407(18),  which  occurs  under 
the  caption  “Fires — Prevention  of”,  and  which  reads  as  follows: 

“(18)  For  regulating  the  construction,  alteration  or  repairs 
of  buildings,”  and  he  argues  that  the  duty  of  the  City  Commis- 
sioner is  to  see  that  fire  protection  is  duly  provided  for  in  grant- 
ing the  permit. 

If  the  clause  as  to  the  granting  of  a permit  had  been  a statu- 
tory subsection  and  had  had  its  place  in  the  statute  after  subsec. 
18  above  quoted,  I might  be  of  a different  opinion,  but  from  the 
way  it  is  put  in  the  statute  it  appears  to  me  as  if  it  were  the 
intention  of  the  Legislature  to  confine  permits  to  the  large 
structural  matters,  leaving  the  question  of  details,  such  as 
fixtures  and  other  things  which  do  not  affect  the  general  struc- 
ture and  which  have  no  bearing  upon  the  question  of  size, 
strength  and  support  of  the  buildings,  to  the  discretion  of  the 
owner  of  the  land. 

To  take  away  a persons’s  ordinary  rights,  the  clearest  ex- 
pression of  intention  in  a statute  must  exist,  and  the  statute  to 
me  is  not  wide  enough  beyond  any  doubt  to  include  everything 
pertaining  to  a building. 

I Had  I been  trying  this  case  in  the  first  instance,  I do  not  think 
I would  have  found  as  the  Magistrate  did  that  all  these  changes 
|!  were  non-structural,  but  he  has  so  found  and  I do  not  think  I 
I should  or  can  disturb  that  finding.  Perhaps  in  regard  to  these 
I he  may  have  thought  that  the  maxim  de  minimis  non  curat  lex 
I applies. 
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In  regard  to  the  stove,  the  Magistrate  found  that  in  three 
former  similar  stations  built  by  the  accused  in  other  parts  of  the 
City,  the  Commissioner  approved  of  a stove  in  its  present  loca- 
tion. He  also  finds  that  the  provisions  of  the  by-law  as  to  fire 
protection  had  been  complied  with,  so  that  perhaps  the  question 
of  the  stove  is  of  not  much  importance  after  all.  I would,  there- 
.fore,  with  the  greatest  respect  to  the  learned  Magistrate,  answer 
the  questions  in  the  negative  and  would  declare  that  an  offence 
had  not  been  committed.  The  case  will  be  remitted  to  the 
Magistrate  to  consider  same  and  enter  a judgment  for  the 
accused  dismissing  the  charge. 

As  to  costs,  the  case  of  the  City  was  trivial  and  in  the  result 
unsuccessful,  and  I see  no  reason  why  the  costs  of  the  accused 
on  the  motion  should  not  be  paid  by  the  City  of  Toronto. 

Order  to  go  as  above  set  forth  with  costs  payable  by  the  City 
of  Toronto  to  the  accused. 

Order  accordingly. 


[COURT  OF  APPEAL.] 

Hoar  V.  Wallace  et  al. 

Master  and  servant — Liability  of  master  for  torts  of  servant — Scope  of 
employment — Engineer  employed  by  company  for  installation  of 
company’s  product — Engineer  using  own  motor  vehicle  for  travel- 
ling to  perform  duties  out  of  Toronto — Accident  occurred  after  5 
p.m.  during  trip  bach  to  Toronto  after  completion  of  work  out  of 
Toronto — Liability  of  company. 

The  plaintiff  was  injured  as  the  result  of  the  negligent  operation  of  a 
motor  vehicle  by  the  defendant  W.,  and  the  trial  Judge  held  that 
the  defendant  W.,  at  the  time  of  the  accident,  was  acting  in  the 
course  of  his  employment  as  a servant  of  the  defendant  company 
and  that  therefore  the  defendant  company  was  liable  for  the  negli- 
gence of  the  defendant  W. 

The  defendant  W.  was  an  engineer  employed  by  the  defendant  com- 
pany to  supervise  automatic  sprinkling  installation  and  he  was  paid 
a definite  sum  per  week;  his  duties  were  generally  performed  in  the 
office  of  the  company  in  Toronto,  but  he  was  quite  often  sent  out 
of  Toronto.  At  the  time  of  the  accident  W.  was  returning  from  a 
trip  to  Peterborough,  where  he  had  been  sent  by  his  employers 
on  their  business,  and  he  had  gone,  as  usual,  in  his  own  car,  driving 
it  himself.  The  accident  occurred  a few  minutes  after  five  o’clock 
in  the  afternoon. 

The  defendant  company  appealed  to  the  Court  of  Appeal,  alleging  that 
at  the  moment  of  the  accident  the  defendant  W.  was  not  acting  in 
the  course  of  his  employment. 

Held,  by  the  Court  of  Appeal  (Fisher  J.A.  dissenting),  that  the  defen- 
dant company  was  not  liable  since,  at  the  moment  of  the  accident, 
the  defendant  W.  was  not  engaged  on  his  employer’s  business. 

Per  the  majority  of  the  Court:  W.  had  gone  on  his  employer’s  business 
to  Peterborough,  but  he  had  completed  his  work  there  and  his  only 
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obligation  to  his  employer  was  to  arrive  back  in  Toronto  in  time  to 
attend  the  office  next  morning.  Having  finished  his  work  in  Peter- 
borough, W.  was  free  to  do  as  he  pleased  and  he  was  free  to  go  home 
without  any  control  or  direction  from  the  company  as  to  the  route, 
mode  of  transportation  or  otherwise,  and  hence  at  the  moment  of 
the  accident,  W.  was  not  acting  in  the  course  of  his  employment: 
Dallas  V.  Hinton  and  Home  Oil  Distributors,  Ltd.,  [1938]  S.C.R.  244, 
applied. 

An  appeal  by  the  defendants  Wallace  and  The  Viking  Auto- 
matic Sprinkler  Co.  Ltd.,  from  the  judgment  of  His  Honour 
Judge  Coleman^  of  the  County  Court  of  the  County  of  Ontario, 
entered  on  the  findings  of  a jury  in  favour  of  the  plaintiff  in  the 
sum  of  $800.00. 

The  appeal  was  heard  by  Riddell,  Fisher  and  Henderson 
JJ.A. 

H.  F.  Parkinson,  K.C.,  for  the  appellant.  Viking  Automatic 
Sprinkler  Co.  Ltd.,  contended  that  what  was  done  by  the  appel- 
lant, Wallace,  in  the  agony  of  a collision,  could  not  be  termed 
negligence.  The  defendant  Wallace,  as  far  as  his  employers 
were  concerned,  at  the  time  of  the  accident  was  free  to  do  as  he 
pleased  so  long  as  he  was  in  Toronto  ready  for  work  at  9 a.m. 
the  next  morning,  and  hence  was  not  in  the  course  of  his  employ- 
ment at  the  critical  moment.  The  case  is  expressly  covered  by 
Dallas  V.  Hinton  and  Home  Oil  Distributors  Ltd.,  [1938]  S.C.R. 
244,  [1938]  2 D.L.R.  673.  He  also  cited  Drulak  v.  Harvey  and 
General  Steel  Wares  Ltd.  (1934),  43  Man.  R.  335;  Banque  Pro- 
vinciale  v.  Ricciardi,  [1935]  4 D.L.R.  699. 

J.  P.  Mangan,  K.C.,  for  the  plaintiff,  respondent,  contended 
that  as  the  defendant,  Wallace,  elected  to  return  home  after  com- 
pleting his  work  in  Peterborough,  his  employers  were  liable.  The 
defendant’s  job  was  not  done  until  he  reported  back  to  his  em- 
ployers as  to  the  result  of  his  trip.  Dallas  v.  Hinton  and  Home  Oil 
Distributors  Ltd.  (supra) , is  distinguishable,  on  the  ground  that 
in  that  case  the  salesman’s  day’s  work  was  finished,  and  also 
because  he  was  not  employed  to  attend  lectures,  nor  was  he 
obliged  to  go.  Counsel  referred  to  Duffield  v.  Peers  (1916),  37 
O.L.R.  652;  Merritt  v.  Hepenstal  (1895),  25  S.C.R.  150;  Kerr  v. 
T.  G.  Bright  d Co.  Ltd.,  [1937]  O.R.  205;  Banque  Provinciale  v. 
Ricciardi,  [1935]  4 D.L.R.  699. 

D.  M.  Findlay,  for  the  defendant,  R.  G.  Wallace,  did  not 
address  the  Court. 
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October  3rd,  1938.  Riddell  J.A.: — The  defendant  Wallace 
is  an  engineer  employed  by  the  defendant  company  for  auto- 
matic sprinkling  installation,  and  paid  a definite  sum  per  week; 
his  duties  were  generally  performed  in  the  office  of  his  employers 
in  Toronto,  but  he  was  quite  often  sent  out  of  the  city.  As  a 
rule  when  travelling  out  of  the  city,  he  used  his  own  car,  having 
an  arrangement  with  his  employers  to  be  paid  ordinary  railway 
fare  to  and  from  his  destination.  In  October  last,  he  was  sent 
to  Peterborough  by  his  employers  on  their  business;  he  went,  as 
usual,  in  his  own  car  driving  it  himself.  On  his  return  trip  to  the 
city  he  ran  into  the  plaintiff’s  car  and  did  considerable  damage. 
An  action  was  brought  in  the  County  Court  of  the  County  of 
Ontario,  which,  tried  by  a jury,  resulted  in  a verdict  against  him 
and  the  company  for  $800.00.  Both  parties  defendants  appealed 
to  this  Court. 

On  the  hearing,  we  disposed  of  the  appeal  of  Wallace,  dismiss- 
ing it;  but  reserved  judgment  in  the  appeal  of  the  company. 

I may  say  at  once  that,  were  it  not  for  the  judgment  of  the 
Supreme  Court  of  Canada  in  Dallas  v.  Hinton  and  Home  Oil 
Distributors,  Ltd.,  [1938]  S.C.R.  244,  [1938]  2 D.L.R.  673,  we 
might  have  found  difficulty  in  arriving  at  a decision,  a difficulty 
which  I think,  is  now  removed  by  an  authoritative  statement  of 
the  law. 

In  that  case,  the  employee,  a salesman  working  on  a salary, 
had  a pigeon  hole  in  which  messages  were  left  for  him  from  time 
to  time.  A notice  was  put  in  his  pigeon  hole  stating  that  four 
lectures  would  be  given  in  the  evening  on  certain  mentioned 
dates  and  “that  you  are  expected  to  attend”.  He  was,  however, 
told  that  attendance,  while  desirable,  was  not  compulsory.  He 
borrowed  a car,  his  own  being  under  repair,  and  went  to  the 
meeting.  Leaving  the  meeting  at  about  9 p.m.  to  go  home,  on 
the  way  he  caused  an  accident. 

On  an  action  brought  against  employer  and  employed,  the 
trial  Judge  in  Vancouver  gave  judgment  against  both  defend- 
ants; this,  as  regards  the  employer  was  reversed  by  the  Court  of 
Appeal  of  British  Columbia,  and  this  reversal  was  sustained  by 
the  Supreme  Court  of  Canada,  March  25th,  1938.  The  ratio 
decidendi  is  to  be  found  in  the  following  concluding  passage  in 
the  reasons  for  judgment,  at  p.  252. 

“In  our  opinion,  the  question  we  have  to  consider  is  whether 
or  not  Hinton  was  on  his  master’s  business  at  the  moment  of  the 
accident. 


C.A. 


Hoar  V*  Wallace  et  aL 


Riddell  J.A.  669 


“He  had  gone  to  the  lecture  on  his  master’s  invitation  and, 
at  least  to  some  extent,  for  his  master’s  benefit.  The  area  of 
his  business  was  some  miles  away  and  he  had  to  return  there  in 
order  to  resume  his  work,  but  his  home  was  also  in  the  area  of 
his  business.  It  was  a place  of  residence  of  his  own  choice,  not 
that  of  his  master.  After  leaving  the  meeting  his  day’s  work 
was  done;  he  was  free  to  do  as  he  pleased  and  free  to  go  home 
without  any  further  control  or  direction  from  his  master  as  to 
the  route,  mode  of  transportation  or  otherwise.  His  only  obliga- 
tion was  to  be  at  work  in  New  Westminster  the  next  morning  at 
8.30  a.m. 

“Under  these  circumstances,  we  cannot  hold  that  Hinton  was 
under  any  control  of  his  masters  so  as  to  render  them  liable 
for  his  negligence  and  would,  therefore,  dismiss  the  appeal  with 
costs.” 

These  words  can  be  applied,  almost  verbatim  et  liberatim  to 
this  case.  Wallace  went,  indeed,  on  his  employers’  business  to 
Peterborough,  but  he  finished  his  job  there  and  had  only  to  get 
back  home  in  time  to  attend  the  office  next  morning;  he  was 
“free  to  do  as  he  pleased  and  free  to  go  home  without  any  . . . 
control  or  direction  from  his  master  as  to  the  route,  mode  of 
transportation  or  otherwise.  His  only  obligation  was  to  be  at 
work  . . . the  next  morning  ...”  He  might,  if  he  saw  fit,  take 
the  train,  he  might  use  his  own  car  or  trade  for,  borrow  or  buy 
another;  he  might  go  to  Cobourg  and  take  the  train  thence; 
he  might  do  as  he  pleased  in  getting  home.  Unless  we  are  to 
disregard  the  judgment  of  the  Supreme  Court  of  Canada,  I am 
unable  to  see  how  we  can  hold  the  employers  liable. 

The  facts  in  the  not  wholly  dissimilar  case  of  Jarry  v.  Pelle- 
tier [1938]  S.C.R.  296  are  wholly  different;  there  the  car  was 
that  of  the  employers  and  placed  for  business  purposes  in  the 
absolute  control  of  the  servant,  who  had  full  discretion  in  the 
use  of  it.  “In  the  exercise  of  that  discretion  (he)  acted  as  agent 
and  servant  of  the  owners.  ...  In  other  words  (he)  was  in  the 
exercise  of  his  functions  as  servant”,  and  the  owners  were  held 
liable. 

The  result  is  that  the  appeal  of  Wallace  should  be  dismissed 
with  costs,  and  the  appeal  of  the  company  allowed  with  costs, 
if  demanded  (which,  I hope  will  not  be  the  case) . 

Fisher  J.A.  (dissenting) : — ^This  appeal  by  both  defendants 
from  the  judgment  of  His  Honour  Judge  Coleman,  entered  on 
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the  answers  submitted  to  the  jury,  involves  the  determination  of 
two  questions,  (1)  was  the  defendant  Wallace  in  the  operation  of 
his  motor  vehicle  guilty  of  any  negligence  as  claimed  by  the  re- 
spondent, and  (2)  was  Wallace  at  the  time  of  the  accident  an  em- 
ployee of  the  defendant  appellant,  The  Viking  Company,  and  act- 
ing within  the  scope  of  his  employment  at  the  time  of  the 
accident? 

During  the  argument  the  Court  unanimously  agreed  that  the 
jury’s  finding,  that  Wallace  was  guilty  of  negligent  driving,  was 
right,  and  dismissed  his  appeal.  Judgment  was  reserved  on  the 
second  question. 

Shortly  the  facts  are  as  follows.  The  Viking  Company 
carried  on  a fire  equipment  business  at  330  Bay  Street, 
Toronto,  and  admits  having  employed  Wallace,  who  re- 
sided in  Toronto,  in  May  1937,  at  $35.00  per  week  to 
do  engineering  work  for  the  company;  that  on  October 
26th,  1937,  Wallace  was  instructed  by  the  Viking  Com- 
pany to  go  to  Bowmanville  and  also  to  Peterborough  on  the 
business  of  the  company  to  look  after  some  engineering  work;  that 
Wallace  completed  his  work  at  Bowmanville,  and,  thereafter,  and 
on  the  same  day,  proceeded  to  Peterborough  and  completed  his 
business  there  in  the  afternoon  of  the  26th  and,  after  completion, 
proceeded  to  Toronto  in  his  motor  vehicle,  when  the  unfortunate 
accident  occurred;  that  it  was  Foster,  the  manager  of  the  Viking 
Company  who  employed  Wallace  on  the  terms  mentioned;  that 
according  to  Foster’s  evidence,  Wallace’s  office  hours  were  to  be 
from  9 a.m.  to  5 p.m.,  and  that  before  and  after  these  hours,  the 
company  had  no  control  over  what  Wallace  should  do  or  where 
he  should  go;  that  Wallace  was  to  be  paid  $35.00  per  week  and 
his  hotel  and  travelling  expenses  incurred  in  going  to  and  return- 
ing from  any  place  to  which  he  was  sent,  it  being  agreed  that  his 
travelling  expenses  were  not  to  exceed  the  ordinary  railway  fare ; 
that  Foster,  before  Wallace  left  for  Bowmanville,  discussed  with 
him  his  particular  mission  there,  and  at  p.  193  of  Foster’s  evid- 
ence he  swore  that,  ‘T  didn’t  tell  him  how  he  should  travel,  or 
when  he  should  leave,  or  when  he  should  return”  and  “that  the 
Viking  Company  were  not  interested  in  how  Wallace  travelled” 
(see  page  194  of  the  evidence) ; that  it  was  the  company’s  secre- 
tary who  instructed  Wallace  to  go  on  from  Bowmanville  to 
Peterborough  for  the  purpose  of  completing  some  business  of  the 
company  there,  and  (at  page  194)  Foster  admits  “Wallace  went 
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to  Peterborough  on  our  business  and  on  our  instructions’ The 
foregoing,  I think,  is  a fair  summary  of  the  relevant  facts  in- 
volved in  this  branch  of  the  appeal. 

In  view  of  some  of  the  Viking  Company’s  contentions,  fur- 
ther excerpts  from  Foster’s  evidence  are  important  and  interest- 
ing. At  page  199,  line  20,  Foster  swore  in  answer  to  the  follow- 
ing question:  “So  your  idea  of  control  that  your  company  had 

over  Wallace  is  this,  that  if  he  could  not  leave  wherever  you 
sent  him  on  the  company’s  business  and  get  back  to  Toronto 
by  five  o’clock  he  could  stay  there  and  pile  up  hotel  bills  against 
your  company?”,  that  that  was  correct. 

And  at  page  192,  line  3,  “That  if  Wallace  was  in  such  a place 
away  from  Toronto  and  he  could  not  get  back  to  Toronto  by 
five  o’clock  you  would  want  him  to  stay  there  and  pay  hotel 
bills  so  that  he  would  not  be  working  for  your  company  after 
five  o’clock?  A.  That  is  correct.” 

When  Wallace  was  engaged  on  the  business  of  the  company 
in  Toronto  there  is  no  question  that  his  office  hours  were,  as 
stated,  from  9 a.m.  to  5 p.m.  But  there  is  not  a scintilla  of  evid- 
ence proving  that  when  Wallace  was  instructed  to  go  out  of 
Toronto  on  the  engineering  work  of  the  Viking  Company,  his 
duties  were  by  any  agreement  or  understanding  confined  to 
those  hours.  I would  have  great  difficulty  in  believing  that  it 
was  ever  the  intention  of  the  Viking  Company,  or  that  there  was 
any  agreement  or  understanding,  that  if  Wallace  had  finished 
his  work  for  the  company  at  some  outside  place,  say  at  2.30  p.m., 
and  could  in  the  ordinary  course  of  travel  return  to  Toronto 
either  by  motor  vehicle  or  by  railway,  it  was  not  his  duty 
to  leave,  if  he  had  reasonable  grounds  to  believe  that  he  could 
reach  Toronto  by  5 p.m.  or  within  a short  time  thereafter.  If 
Wallace  was  within  his  rights  in  leaving  Peterborough  between 
two  and  three  p.m.  for  Toronto  on  the  26th  of  October,  and  I 
hold  that  he  was,  he  had  a right  to  continue  his  journey  until  he 
reached  Toronto,  and  if  he  had  failed  to  reach  Toronto  by 
5 p.m.,  he  was,  after  5 p.m.  and  until  he  reached  Toronto,  acting 
in  the  ordinary  course  of  his  employer’s  business.  Surely  when 
Wallace  was  instructed  to  go  from  Toronto  to  Peterborough  it 
was  incidental  to  that  journey  that  he  was  to  return  to  Toronto 
and  report  the  result  of  his  mission  at  Bowmanville  and  Peter- 
borough to  his  employer.  To  contend  that  he  could  not  continue 
his  journey  after  5 p.m.  would  lead  to  an  absurdity,  as  he  might 


672 


Ontario  Reports. 


[1938] 


find  himself  at  5 p.m.  upon  the  highway  and  far  removed  from 
any  place  where  he  could  obtain  lodgings  for  the  night. 

The  fact  in  this  case  is  that  had  the  accident  not  happened 
as  it  did,  at  about  ten  minutes  past  five,  he  would  have  reached 
Toronto  between  5 and  6 p.m.  I have  no  difficulty  whatever  in 
holding  that  Wallace  was  acting  in  the  ordinary  course  of  his 
employment  and  on  his  employer’s  business  from  the  time  he 
left  Peterborough  on  the  26th  until  he  reached  Toronto  and  was 
at  the  moment  of  the  accident  acting  in  that  capacity. 

The  sole  question  this  Court  has  to  determine  is  whether 
Wallace  was  acting  within  the  scope  of  his  authority  and  in  the 
course  of  his  employment  at  the  time  of  the  accident.  I am 
strongly  of  the  opinion  that  he  was. 

Surely  it  cannot  be  successfully  argued  that  if  “A”,  carrying 
on  a druggist  or  grocery  business  in  Toronto,  engaged  a boy 
“B”  at  so  much  per  week  whose  daily  duties  commenced  at  8 
a.m.  and  ended  at  5 p.m.  to  deliver  goods  to  customers  in  Toronto, 
and  in  doing  so  he  was,  after  delivering  a certain  parcel  of  goods, 
returning  to  the  shop  at  5.10  p.m.,  he  was  not  during  that  ten 
minutes  acting  in  the  ordinary  course  of  his  employment. 

My  brother  Riddell,  whose  reasons  I have  had  the 
privilege  of  reading,  seems  to  be  of  the  opinion  that  Dallas  v. 
Hinton  d Home  Oil  Distributors  Ltd.,  [1938]  S.C.R.  244,  [1938] 
2 D.L.R.  673  applies  to  this  case  and  we  are  bound  by  it.  This 
Court  must,  of  course,  follow  that  decision  if  it  applies  to  the 
case  at  bar.  I am  strongly  of  the  opinion  it  does  not. 

In  the  Dallas  case,  Hinton  was  an  employee  engaged  from 
8 a.m.  to  5 p.m.  in  selling  oil,  and  he  received  his  employer’s 
invitation  to  attend  certain  lectures  in  the  evening,  and  from 
a business  standpoint  it  was  perhaps  prudent  for  him  to  accept; 
he  was  not  bound  to  accept,  but  having  accepted  and  attended 
a lecture,  it  is  quite  clear  to  me  from  this  decision  and  the  law 
referred  to  therein,  that  the  employers  had  no  control  over 
Hinton  after  the  lecture  or  when  and  how  he  should  go  home, 
nor  could  they  have  ordered  him  to  go  home.  It  is  here  that  I, 
with  respect,  differ  from  my  Lord,  when  he  states  that  the 
Viking  Company  had  no  control  over  Wallace  after  he  had 
finished  his  job  at  Peterborough,  and  that  the  Viking  Company 
were  indifferent  as  to  when  and  how  he  should  return  to  Toronto. 
The  Viking  Company  knew  when  they  instructed  Wallace  to  go 
to  Peterborough  that  it  was  an  outside  job  and  that,  in  the  per- 
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formance  thereof,  Wallace  might  have  had  to  do  something  con- 
nected with  the  job  beyond  the  hour  of  5 o’clock,  and  they  also 
knew  that  it  was,  as  I have  heretofore  stated,  Wallace’s  bounden 
duty  to  return  to  Toronto  in  the  ordinary  course,  and  to  report 
the  result  of  his  mission  there,  and  if  after  5 p.m.,  at  9 the  next 
morning.  It  seems  to  me  idle  for  the  Viking  Company  to  argue 
that  if  Wallace  had  completed  his  duties  at  Peterborough,  say 
at  11  a.m.  or  12  noon  on  the  26th,  it  was  not  his  duty  to 
return  until  the  next  day,  or  if  the  person  with  whom  Wallace 
was  negotiating  the  business  of  the  company  detained  him  for 
say  half  an  hour  after  five  o’clock  in  order  to  complete  the  job, 
that  he  would  not,  during  that  half  hour,  be  engaged  and  acting 
in  the  ordinary  course  of  his  employment. 

The  law  is  well  stated  by  Willes  J.,  in  Bayley  v.  Manchester^ 
Sheffield  and  Lincolnshire  Ry.  Co.  (1872),  L.R.  7 C.P.  415,  at 
p.  420,  that  if 

“A  person  who  puts  another  in  his  place  to  do  a class  of  acts 
in  his  absence,  necessarily  leaves  him  to  determine,  according 
to  the  circumstances  that  arise,  when  an  act  of  that  class  is  to 
be  done,  and  trusts  him  for  the  manner  in  which  it  is  done;  and 
consequently  he  is  held  answerable  for  the  wrong  of  the  person 
so  entrusted  either  in  the  manner  of  doing  such  an  act,  or  in 
doing  such  an  act  under  circumstances  in  which  it  ought  not  to 
have  been  done;  provided  that  what  was  done  was  done,  not  for 
any  caprice  of  the  servant,  but  in  the  course  of  the  employ- 
ment.” 

I would  dismiss  this  branch  of  the  appeal,  with  costs. 

Henderson  J.A.: — I have  had  the  privilege  of  reading  the 
reasons  of  my  brethren  in  this  case.  We  were  all  of  opinion, 
upon  the  argument,  that  the  appeal  of  the  defendant  Wallace, 
failed,  but  reserved  judgment  upon  the  appeal  of  the  defendant 
Viking  Automatic  Sprinklers  Ltd.  Upon  the  best  consideration 
I have  been  able  to  give,  I have  come  to  the  conclusion  that  this 
case  falls  within  the  principle  of  the  decision  of  the  Supreme 
Court  of  Canada  in  Dallas  v.  Hinton  and  Home  Oil  Distributors 
Ltd.,  [1938]  S.C.R.  244,  [1938]  2 D.L.R.  673,  and  I am  therefore 
in  agreement  with  Riddell  J.A.,  that  the  appeal  of  the  defend- 
ant Wallace  be  dismissed  with  costs,  and  the  appeal  of  the  defen- 
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dant  company  be  allowed  with  costs  and  the  action  as  against 
the  company  be  dismissed  with  costs,  if  asked. 

Appeal  of  the  defendant  Wallace  dismissed  with  costs;  appeal 
of  the  defendant  company  allowed  with  costs,  Fisher  J.A.,  dis- 
senting. 


[COURT  OF  APPEAL.] 

Fewtrell  v*  Martin  Transports  Ltd. 

Statutes — Retrospective  operation — Death — Damages  for  loss  of  expec- 
tation of  life — Whether  The  Trustee  Amendment  Act,  1938,  2 Geo. 
VI,  ch.  44,  applicable  to  action  commenced  after  date  when  amend- 
ment came  into  force  in  respect  of  a death  which  occurred  before 
such  date. 

By  The  Trustee  Amendment  Act,  1938,  2 Geo.  VI,  ch.  44,  sec.  3(1),  sec. 
37(1)  of  The  Trustee  Act,  R.S.O.  1937,  ch.  165,  was  amended  so  as 
to  provide,  in  an  action  by  a personal  representative  of  a deceased 
person  for  a tort  to  the  person  of  the  deceased,  that  if  death  results 
from  injuries  received  no  damages  shall  be  allowed  for  the  death 
or  for  the  loss  of  the  expectation  of  life  of  the  deceased.  The  amend- 
ing statute  provided  that  the  amendment  should  not  apply  to  pending 
litigation. 

Held,  by  the  Court  of  Appeal,  that  damages  for  the  loss  of  expectation 
of  life  of  a deceased,  who  was  killed  before  the  amendment  came 
into  force,  could  not  be  allowed  where  the  action  brought  by  the 
executor  of  the  deceased  had  not  been  commenced  prior  to  the  date 
on  which  the  amendment  came  into  force.  Expressio  unius  est  ex- 
clusio  alterius  and  the  provision  in  the  amendment  that  the  amend- 
ment shall  not  apply  to  pending  litigation  is  equivalent  to  an  express 
enactment  that  the  amendment  shall  apply  to  all  litigation  not 
actually  pending  at  the  date  when  the  amendment  came  into  force. 

An  appeal  by  the  defendant  from  an  order  of  Urquhart  J., 
in  so  far  as  the  said  order  contains  a declaration  that  the  plain- 
tiff’s claim  for  damages  for  the  loss  of  expectation  of  life  of 
George  Ross  Fewtrell,  deceased,  is  not  barred  by  The  Trustee 
Amendment  Act,  1938,  2 Geo.  VI,  ch.  44. 

October  11th,  1938.  The  appeal  was  heard  by  Middleton, 
Henderson  and  Gillanders  JJ.A. 

R.  M.  W.  Chitty,  K.C.,  and  R.  McMurtry,  for  the  defendant, 
appellant,  submitted  that  The  Trustee  Amendment  Act,  1938,  ch. 
44,  sec.  3(1)  restricted  the  right  of  a personal  representative, 
given  not  by  the  common  law,  but  by  The  Trustee  Act,  R.S.O. 
1937,  sec.  37(1),  to  sue  for  damages  on  causes  of  action  personal 
to  the  deceased.  The  Act  of  1938  being  not  in  derogation  of  the 
common  law,  but  on  the  contrary  restoring  it,  the  general  rule 
stated  in  Upper  Canada  College  v.  Smith  (1920),  61  S.C.R.  413 
at  p.  417,  against  giving  Acts  which  take  away  common  law 
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rights  a retrospective  effect,  is  not  applicable:  Stephenson  v. 
Parkddle  Motors  Ltd.  (1924),  56  O.L.R.  180,  distinguished  on 
this  basis. 

It  has  been  held  that  the  right  to  take  advantage  of  a 
statute  is  not  an  accrued  right  within  the  saving  proviso  of  a 
repealing  statute:  Abbott  v.  Minister  for  Lands,  [1895]  A.C.  425, 
cited  in  27  Halsbury,  1913  ed.,  p.  160,  para.  307.  But  even  if 
this  was  an  accrued  right  it  would  not  be  protected  by  the  1938 
amendment  which  only  applies  to  pending  litigation.  Counsel 
for  the  appellant  further  submitted  that  the  necessary  implica- 
tion from  the  inclusion  of  subsec.  2 in  the  1938  amendment  to 
sec.  37  of  The  Trustee  Act,  which  provides  that  subsec.  1 shall 
not  apply  to  pending  litigation,  is  to  bar  all  actions  not  involved 
in  actual  litigation  at  the  critical  date,  i.e.,  where  the  writ  was 
not  yet  issued  60  days  after  April  8th,  1938,  the  date  of  the  royal 
assent  to  the  amendment. 

In  Phillips  v.  Eyre  (1870),  L.R.  6 Q.B.  1,  it  was  decided  that 
statutes  will  not  be  given  retrospective  force  unless  the  intention 
of  the  Legislature  appears  by  the  express  words  or  necessary 
implication.  This  implication  is  a necessary  one,  because 
otherwise  subsec.  2 is  mere  surplusage,  and  the  Courts 
lean  to  giving  every  provision  of  an  Act  some  meaning  if  possible. 
This  is  not  a vested  right,  for  there  is  no  vested  right  in  the  con- 
tinuance of  a given  state  of  the  law:  Hurst  v.  Hurst  (1882),  21 
Ch.  D.  278;  Attorney -General  v.  Theobald  (1890),  24  Q.B.D.  557. 

Peter  White,  K.C.,  and  F.  A.  Beck,  for  the  plaintiff,  respon- 
dent, contended  that  a right  which  has  been  acquired  by  statute 
will  not  be  taken  away  by  a repealing  statute,  and  relied  on 
Craies  Statute  Law,  4th  ed.,  p.  352  and  cases  there  cited. 

A vested  and  accrued  right  should  not  be  taken  away  except 
by  express  words  or  necessary  implication,  and  the  only  question 
here  is  whether  subsec.  2 of  the  1938  amendment  to  The  Trustee 
Act  is  such  a necessary  implication.  This  subsection  provides 
that  subsec.  1 of  the  amendment,  which  takes  away  the  right 
to  damages  for  loss  of  expectation  of  life,  shall  not  apply  to  pend- 
ing litigation.  Subsection  2 is  mere  surplusage,  as  the  amend- 
ment would  not  have  affected  existing  causes  of  action  or  pend- 
ing litigation  if  subsec.  2 had  been  omitted.  Hence  there  are  no 
positive  enacting  words  which  would  give  the  necessary  implica- 
tion. 
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Counsel  also  relied  on  sec.  14(c)  of  The  Interpretation  Act, 
R.S.O.  1937,  ch.  1,  which  deals  with  the  effect  of  the  repeal  of 
an  Act  on  rights  arising  under  that  Act  previously. 

Counsel  distinguished  the  Abbott  case  on  the  ground  that  in 
that  case  the  person  claiming  the  right  had  to  take  a further 
step  before  he  was  entitled  to  that  right. 

While  it  is  admitted  that  statutes  relating  to  procedure  are 
exceptions  to  the  general  rule,  statutes  are  not  to  be  given  a 
retrospective  effect  unless  there  are  express  words  or  necessary 
implications.  Counsel  contended  that  the  amendment  of  1938 
was  not  procedural  and  relied  on  Upper  Canada  College  v.  Smith 
(1920),  61  S.C.R.  413.  He  also  referred  to  Lambton  and  Hetton 
Collieries  v.  Secretary  for  Board  of  Trade  Mines  Dept.,  [1923] 

1 Ch.  586;  Knight  v.  Lee,  [1893]  1 Q.B.  41,  10  C.E.D.  (Ont), 
247,  para.  51,  and  27  Halsbury,  1913  ed.,  p.  160,  paras.  306-7. 

Cur.  adv.  vult. 

October  18th,  1938.  The  judgment  of  the  Court  was  de- 
livered by  Middleton  J.A.: — An  appeal  by  the  defendant  from 
the  judgment  of  the  Honourable  Mr.  Justice  Urquhart,  dated  the 
8th  September,  1938,  in  so  far  as  the  judgment  contains  a 
declaration  that  the  plaintiff’s  claim  with  respect  to  damages 
for  the  loss  of  expectation  of  life  of  George  Ross  Fewtrell  is  not 
barred  by  the  provisions  of  The  Trustee  Amendment  Act  1938, 

2 Geo.  VT,  ch.  44. 

On  the  18th  of  March,  1938,  two  automobiles  collided  on 
Lake  Shore  Road.  Tn  this  accident  George  Ross  Fewtrell  was 
killed.  The  plaintiff  is  his  widow  and  obtained  letters  of  admin- 
istration to  his  estate  and  sues  to  recover  damages  by  reason  of 
his  death,  not  only  under  Lord  Campbell’s  Act  but  also  for  loss 
of  expectation  of  life  under  The  Trustee  Act,  R.S.O.  1937,  ch. 
165.  The  action  has  not  yet  been  tried,  but  upon  a motion  to 
determine  a question  of  law  it  has  been  held  that  the  plaintiff 
is  entitled  to  sue  for  damages  sustained  by  her  husband  by 
reason  of  his  loss  of  expectation  of  life,  notwithstanding  the 
enactment  of  the  statute  in  question.  The  statute,  it  has  been 
held,  is  not  retrospective  in  its  operation  and  does  not  destroy 
the  vested  cause  of  action. 

Upon  this  appeal  the  defendant  contests  this  finding  and  con- 
tends that  the  statute  is  retrospective  in  operation  and  saves  only 
the  rights  in  the  case  of  pending  litigation.  The  amending  Act 
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was  passed  on  April  8th,  1938,  and  this  section  did  not  come  into 
operation  until  60  days  thereafter  (R.S.O.  1937,  ch.  2,  sec.  4), 
The  action  was  not  brought  until  10th  June,  1938. 

The  amending  statute  is  The  Trustee  Amendment  Act,  1938, 
2 Geo.  VI,  ch.  44  (Ont.),  and  reads  as  follows: 

“3.  (1)  Subsection  1 of  section  37  of  The  Trustee  Act  is 
amended  by  adding  at*  the  end  thereof  the  words  ‘p^'ovided  that 
if  death  results  from  such  injuries  no  damages  shall  be  allowed 
for  the  death  or  for  the  loss  of  the  expectation  of  life,  but  this 
proviso  shall  not  be  in  derogation  of  any  rights  conferred  by 
The  Fatal  Accidents  Act'  so  that  the  said  subsection  shall  now 
read  as  follows: 

“(1)  Except  in  cases  of  libel  and  slander,  the  executor  or 
administrator  of  any  deceased  person  may  maintain  an  action 
for  all  torts  or  injuries  to  the  person  or  to  the  property  of  the 
deceased  in  the  same  manner  and  with  the  same  rights  and 
remedies  as  the  deceased  would,  if  living,  have  been  entitled  to 
do,  and  the  damages  when  recovered  shall  form  part  of  the  per- 
sonal estate  of  the  deceased;  provided  that  if  death  results  from 
such  injuries  no  damages  shall  be  allowed  for  the  death  or  for 
the  loss  of  the  expectation  of  life,  but  this  proviso  shall  not  be 
in  derogation  of  any  rights  conferred  by  The  Fatal  Accidents 
Act. 

“(2)  Subsection  1 shall  not  apply  to  pending  litigation.” 

Mr.  Chitty  in  his  able  and  earnest  argument  sought  to  take 
this  case  out  of  the  general  rule,  exemplified  by  many  author- 
ities, of  which  Upper  Canada  College  v.  Bmith  (1920),  61  S.C.R. 
413,  serves  as  an  example,  upon  two  grounds.  First  he  says  that 
the  leaning  of  the  Courts  against  giving  a retrospective  effect 
to  legislation  is  confined  to  cases  where  the  right  supposed  to 
have  been  taken  away  is  a common  law  right,  and  that  it  does 
not  apply  to  a mere  statutory  right.  Where  the  right  depends 
upon  a statute,  he  says,  the  litigant  has  no  vested  right  to  have 
the  statute  continue  as  it  existed  when  his  right  of  action  accrued. 
The  effect  of  the  repealing  statute  is  to  restore  the  common  law. 
The  right  of  action  arising  out  of  the  injury  to  a person  died 
with  the  person.  This  was  changed  when  section  37  of  The 
Trustee  Act  was  originally  enacted,  but  when  the  Legislature 
chose  to  repeal  this  enactment  the  common  law  came  into  effect 
instanter  and  the  right  of  action  was  gone. 
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I am  unable  to  find  any  trace  of  such  an  exception  to  the 
general  rule.  I think  the  cause  of  action  will  survive  the  repeal 
no  matter  what  the  origin  of  the  cause  of  action  is.  It  may  be 
founded  on  contract,  on  tort,  or  it  may  have  its  origin  in  an 
earlier  statute.  It  survives  simply  because  it  would  be  unjust 
to  take  away  from  a plaintiff  his  cause  of  action  without  com- 
pensation, unless  this  was  clearly  intended  by  the  omnipotent 
Legislature.  Henshdll  v.  Porter  (1923),  39  T.L.R.  409,  a decision 
of  the  late  Mr.  Justice  McCardie  and  the  cases  there  collected 
by  him,  fully  justify  this  conclusion. 

The  second  argument  put  forward  by  Mr.  Chitty  is,  that  the 
fair  and  only  permissible  interpretation  of  the  statute  is  that  it 
does  apply  to  all  causes  of  action  not  involved  in  actual  litigation 
at  the  critical  date.  This  is  by  reason  of  subsec.  2 above  quoted. 
“Subsection  1 shall  not  apply  to  pending  litigation”.  It  is  said 
that  this  provision  is  equivalent  to  an  express  enactment  that 
where  there  is  not  actually  pending  litigation  subsection  1 shall 
apply.  If  it  does  not  apply  to  this  class  of  case  then  it  is  obvious 
that  it  is  unnecessary  legislation  and  mere  surplusage. 

The  cognate  maxims  expressio  unius  est  exclusio  alterius  and 
expressum  facit  cessare  taciturn  it  is  said  govern.  Quoting  from 
Broom’s  Legal  Maxims,  9th  ed.,  p.  427 : 

“A  statute,  [it  has  been  said]  is  to  be  so  construed,  if  possible, 
as  to  give  sense  and  meaning  to  every  part,  and  the  maxim  . . . 
was  never  more  applicable  than  when  applied  to  the  interpreta- 
tion of  a statute.” 

Reading  the  statute  I am  convinced  that  the  Legislature  had 
in  mind  the  cases  in  which  it  should  and  the  cases  in  which  it 
should  not  be  retrospective  and  that  the  deliberate  expression  of 
the  legislative  will  governs.  It  is  not  to  apply  where  an  action 
has  already  been  brought  based  upon  the  previous  law,  but,  by 
virtue  of  these  maxims,  it  applies  to  all  cases  in  which  an  action 
has  not  been  brought  at  the  date  on  which  the  Acts  came  into 
force. 

The  apparent  hardship  of  this  interpretation  is  somewhat 
mitigated  by  the  fact  that  the  statute,  except  sec.  3,  above 
quoted,  was  assented  to  on  March  18th,  1938.  Sec.  3 was  as- 
sented to  on  April  8th,  1938,  when  prorogation  took  place,  but 
by  reason  of  The  Interpretation  Act,  R.S.O.  1937,  ch.  1,  this  sec- 
tion did  not  come  into  force  until  sixty  days  after  the  date  of 
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prorogation,  so  this  action  might  have  been  brought  within  the 
period  of  grace  allowed  by  the  law. 

The  appeal  is  therefore  allowed  and  it  is  declared  that  the 
action  is  in  this  respect  barred.  The  defendant  is  entitled  to  the 
costs  of  this  motion  in  the  Court  below  and  of  this  appeal  in  any 
event  of  the  action. 

Appeal  allowed  with  costs. 


[COURT  OF  APPEAL.] 

Harrison  v*  The  Joy  Oil  Co*  Ltd*  et  al* 

Slander — Companies — Liability  of  a limited  company  for  slanderous 
statement  uttered  by  servant  of  company — Costs — Recovery  of  an 
amount  within  County  Court  jurisdiction. 

A corporation  is  liable  for  slanderous  statements  uttered  by  its  ser- 
vant while  acting  within  the  scope  and  course  of  his  employment. 
Where  in  a Supreme  Court  action  the  plaintiff  is  awarded  damages  in 
a sum  within  the  jurisdiction  of  the  County  Courts,  the  plaintiff  may 
be  relieved  from  the  penal  consequences  of  Rule  649  as  to  set-off  if  he 
has  sincerely  and  on  reasonable  grounds  urged  a demand  for  damages 
in  a sum  beyond  the  jurisdiction  of  the  County  Courts,  but  in  such  a 
case  the  plaintiff  should  only  be  awarded  costs  on  the  County  Court 
scale;  he  should  not  be  awarded  costs  on  the  High  Court  scale  since 
this  would  penalize  the  defendant  for  no  fault  of  the  defendant. 

An  appeal  by  the  defendants  from  the  judgment  of  Chevrier 
J.,  entered  on  the  findings  of  a jury,  in  favour  of  the  plaintiff  in 
the  sum  of  $450.00  with  costs  on  the  Supreme  Court  scale. 

October  13th,  1938.  The  appeal  was  heard  by  Middleton^ 
Henderson  and  Gillanders  JJ.A. 

J.  M.  Bullen,  K.C.,  for  the  defendants,  appellants,  submitted 
that  the  defendant  company  was  not  liable  because  an  action  for 
slander  will  not  lie  against  a corporation:  Marshall  v.  Central 

Ontario  Railway  Co.  (1897),  28  O.R.  241.  He  further  argued 
that  as  the  trial  Judge  had  found  qualified  privilege  the  onus  was 
on  the  plaintiff  to  prove  express  malice:  C.  v.  D.  (1924),  56 

O.L.R.  209,  per  Riddell  J.,  following  Smith  v.  Streat field,  [1913] 
3 K.B.  764,  at  p.  770,  and  that  as  there  was  no  evidence  of  malice 
the  motion  for  a nonsuit  should  have  been  granted. 

The  first  and  third  groups  of  words  uttered  by  Fleming  about 
Harrison  were  not  capable  under  the  circumstances  of  a 
defamatory  meaning,  nor  was  there  any  innuendo.  Fleming  was 
acting  in  the  interests  of  the  company,  and  the  way  in  which 
he  uttered  the  alleged  slander  was  his  natural  manner. 
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G.  S.  Wehhy  for  the  plaintiff,  respondent,  argued  there  was 
an  abundance  of  evidence  of  malice,  as  the  words  complained  of 
were  not  said  bona  fide.  The  defendant,  Fleming,  did  not  be- 
lieve his  own  accusation  of  Harrison  as  to  the  money  missing 
from  the  till  of  the  gas  station. 

The  inventory  system  of  the  defendants  is  such  that  a true 
balance  is  impossible  unless  taken  over  a period  of  a week  or 
more,  and  Fleming  accused  Harrison  of  wrong  motives  after  his 
first  report.  This  is  evidence  of  malice  in  itself.  The  company 
chose  to  be  suspicious  of  their  managers  from  the  start,  in  spite 
of  their  inadequate  system  of  accounting,  which  indicates  malice 
in  law  on  its  part.  It  may  be  that  the  company  was  attempting 
to  make  up  shortage  out  of  his  future  wages  by  promising  to 
return  Harrison  as  an  employee.  Counsel  referred  to  Royal 
Aquarium  Society  Ltd.  v.  Parkinson,  [1892]  1 Q.B.  431,  at  pp. 
433-4,  and  also  at  p.  454;  Nevill  v.  Fine  Art  Insurance  Co.,  [1897] 
A.C.  68;  Finburgh  v.  Moss’  Empires  Ltd.,  [1908]  S.C.  928,  932, 
936;  Glasgow  v.  Lorimer,  [1911]  A.C.  209;  Fraser,  Libel  and 
Slander,  7 ed.,  pp.  87,  90,  91;  Gatley  on  Libel  and  Slander,  2nd 
ed.,  p.  463;  Rodger  v.  Noxon  Co.  (1900),  19  P.R.  327. 

Cur.  adv.  vult. 

October  18th,  1938.  The  judgment  of  the  Court  was  delivered 
by  Middleton  J.A.: — An  appeal  by  the  defendants  from  the 
judgment  of  the  Honourable  Mr.  Justice  Chevrier  pronounced 
on  the  10th  of  May,  1938,  after  a trial  of  an  action  with  a jury 
at  the  City  of  Toronto,  whereby  he  awarded  the  plaintiff  the 
sum  of  $450.00,  and  his  costs  of  action  to  be  taxed  upon  the 
Supreme  Court  scale. 

The  action  was  brought  by  Harrison,  a manager  of  a service 
station  of  The  Joy  Oil  Company  at  the  City  of  Toronto  against 
the  company  and  Fleming,  the  superintendent  of  service  stations 
of  the  defendant  company,  for  alleged  defamatory  statements 
published  by  him  upon  three  separate  occasions.  Harrison,  as 
manager  of  a service  station,  was  to  render  an  account  daily  of 
the  gasoline  and  oil  on  hand  and  of  the  moneys  received  for  sales. 
It  was  the  duty  of  Fleming  as  superintendent  of  the  service 
stations  to  obtain  the  daily  report  and  to  see  that  the  state  of 
affairs  revealed  by  the  report  was  satisfactory.  On  the  first  day 
of  Harrison’s  employment  as  manager  of  this  particular  station, 
Fleming  called,  received  the  report  and  thought  that  he  detected 
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a shortage  of  approximately  $10.00.  He  accused  Harrison  in 
rather  rough  language  of  having  misappropriated  the  money. 

On  the  second  and  third  occasions,  somewhat  similar  accusa- 
tions were  made. 

On  the  action  being  brought  for  slander,  a series  of  questions 
was  prepared  by  the  learned  trial  Judge  and  answered  by  the 
jury  affirming  the  speaking  of  the  words  in  the  presence  of 
others,  that  the  words  would  be  understood  in  a defamatory 
sense  by  these  others  and  would  impute  a stealing  of  money,  and 
were  spoken  maliciously,  that  the  words  were  untrue  and  de- 
famatory in  respect  of  the  plaintiff’s  calling,  and  damages  were 
awarded,  $100.00  for  the  first  occasion,  $250.00  for  the  second 
occasion  and  $100.00  for  the  third  occasion. 

Subject  to  the  question  upon  which  alone  we  feel  difficulty, 
we  are  not  able  to  see  our  way  to  interfere  with  reference  to  the 
first  two  occasions.  We  do  not  think  that  upon  the  third  occa- 
sion there  was  any  evidence  to  support  the  answer  of  the  jury. 

Mr.  Bullen  complains  that  the  action  being  for  slander,  the 
inspector  of  service  stations  is  alone  liable  and  that  the  com- 
pany is  not.  He  bases  his  objection  upon  the  case  of  Marshall 
v.  Central  Ontario  Railway  Co.  (1897) , 28  O.R.  241.  The  head- 
note  of  that  case  correctly  states  its  effect:  “An  action  for 

slander  will  not  lie  against  a corporation.”  There  Chief  Justice 
Armour,  during  the  opening  of  the  appeal,  stated  at  p.  242: 
“There  will  be  no  object  in  proceeding  with  the  argument  on  the 
slander  count,  as  we  are  all  agreed  that  slander  will  not  lie 
against  a corporation.” 

In  a later  case,  Rodger  v.  Noxon  Co.  (1900),  19  P.R.  327,  the 
question  was  raised  before  the  late  Chancellor  Boyd  upon  a 
motion  to  permit  the  argument  of  a question  of  law  as  a pre- 
liminary matter.  The  learned  Chancellor  treated  the  matter 
as  being  entirely  open  for  argument  and  directed  the  question 
to  be  argued,  but  there  is  no  trace  of  the  result.  The  learned 
Chancellor  says,  at  p.  328: 

“An  incorporated  company  may  be  liable  to  an  action  of 
defamation  if  it  expressly  authorizes  a libel  to  be  published  by 
its  servants  or  agents.  . . . And  so,  one  would  think,  it  may  be 
liable  if  oral  slander  is  spoken  by  its  servants  or  agents  in  direct 
obedience  to  its  orders.” 

Assuming  that  these  cases  correctly  state  the  law  as  it  was 
then  assumed  to  be,  I think  that  later  cases  have  demonstrated 
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that  the  view  taken  was  altogether  too  narrow.  I think  that 
now  it  has  been  demonstrated  that  “Corporations  are  liable  to 
be  sued  for  torts  committed  by  their  agents,  to  the  same  extent 
to  which  an  individual  is  liable  for  the  torts  of  his  agent,  provided 
that  the  act  or  class  of  acts,  in  the  course  of  doing  which  the 
tort  is  committed,  is  within  the  scope  of  the  corporate  powers. 
. . . It  was  formerly  thought  that  a corporation,  being  a fictitious 
person,  could  not  be  liable  where  liability  involved  some  specific 
state  of  mind.  It  is  now  well  settled,  however,  that  it  can,  and 
accordingly  a corporation  may  be  sued  for  wrongs  involving 
fraud  or  malice  as  well  as  for  wrongs  in  which  intention  is  im- 
material.” The  law  is  thus  summarized  in  the  8th  edition  of 
Clerk  and  Lindsell  on  Torts,  p.  53,  and  the  cases  cited  fully 
justify  the  text. 

I would  refer  further  to  the  statement  in  the  same  book  on 
p.  68  as  to  the  liability  of  a master  for  a tort  committed  by  the 
servant: 

“The  nature  of  the  tort  is  immaterial.  Even  where  respon- 
sibility depends  upon  a specific  state  of  mind  the  master  is  liable, 
although  his  own  state  of  mind  may  be  innocent.  The  principle 
is  one  not  of  the  law  of  torts,  or  of  fraud  or  deceit,  but  of  the  law 
of  agency,  equally  applicable  whether  the  agency  is  for  a cor- 
poration (in  a matter  within  the  scope  of  the  corporate  powers) 
or  for  an  individual;  and  in  this  respect  ‘no  sensible  distinction 
can  be  drawn  between  the  case  of  fraud  and  the  case  of  any 
other  wrong.’  Per  Willes  J.  in  BarwicTc  v.  English  Joint  Stock 
Bank  (1867),  L.R.  2 Ex.  259  at  265.” 

The  same  language  is  stated  in  another  text  book  of  high 
authority,  Gatley  on  Libel  and  Slander,  2nd  edition,  p.  463: 

“A  corporation  . . . can  be  sued  for  any  defamatory  words 
published  by  its  servants  or  agents  . . . while  acting  within  the 
scope  and  in  the  course  of  their  employment.” 

I also  refer  to  the  case  of  Sheppard  Publishing  Co.  Ltd.  v. 
Press  Publishing  Co.  Ltd.  (1905),  10  O.L.R.  243.  There  the  law 
laid  down  in  Citizens  Life  Assurance  Co.  v.  Brown,  [1904]  A.C. 
423  is  adopted  and  acted  upon. 

The  appeal  on  this  ground  fails. 

One  other  matter  remains  to  be  mentioned.  The  amount  of 
the  judgment  must,  in  our  opinion,  be  reduced  from  $450.00  to 
$350.00. 
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The  learned  trial  Judge  awarded  costs  upon  the  Supreme 
Court  scale,  although  the  action  is  clearly  within  the  compet- 
ence of  the  County  Court.  His  reason  for  so  doing  is  not  appar- 
ent. As  we  reduce  the  amount  of  the  plaintiff’s  claim  we  have 
the  right  to  also  review  the  exercise  of  his  discretion  on  this 
subject.  The  question  is  by  no  means  a new  one  in  our  Courts 
and  has  given  much  difficulty.  It  has  always  been  held  that  the 
amount  recovered  and  not  the  amount  claimed  is  to  be  looked 
at  and  where  it  appears  to  the  satisfaction  of  the  Court  that  the 
plaintiff  did  sincerely  urge,  on  reasonable  grounds,  a demand  for 
a debt  or  damages  greater  than  could  be  recovered  in  the  in- 
ferior Court,  a certificate  will  be  granted,  although  the  jury  may 
have  awarded  damages  barely  within  the  jurisdiction  of  the 
inferior  Court.  See  Island  v.  Amaranth  (1894),  16  P.R.  3, 
and  the  earlier  case  Stratford  v.  Sherwood  (1835),  5 O.S.  169, 
especially  at  p.  171.  A middle  course  is,  in  cases  like  the  present, 
to  be  preferred.  The  plaintiff  could  have  recovered  the  amount 
that  he  has  recovered  by  an  action  in  the  inferior  Court.  He 
may  well  be  then  awarded  costs  upon  the  scale  of  the  inferior 
Court.  He  was  honest  and  sincere  in  urging  his  claim  for  greater 
damages  and  he  may  well  be  excused  from  the  penal  consequences 
provided  by  Rule  649.  There  is  no  justification  for  award- 
ing to  the  plaintiff  the  costs  upon  the  superior  Court  scede  for 
he  has  failed  to  recover  anything  beyond  an  amount  within  the 
jurisdiction  of  the  inferior  Court.  To  award  him  costs  upon  the 
High  Court  scale  is  an  effect  penalizing  the  defendant  for  no 
fault,  and  awarding  costs  to  an  unsuccessful  plaintiff. 

The  result  is  that  the  judgment  is  varied  by  reducing  the 
plaintiff’s  recovery  to  $350.00  and  costs  on  the  County  Court 
scale  without  a set-off.  The  respondent  should  have  the  costs 
of  the  appeal  on  the  County  Court  scale. 


Judgment  varied. 
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[COURT  OF  APPEAL.] 

Doughty  et  aL  v*  Township  of  Dungannon. 

Highways — Non-repair — Negligence — Culvert  on  little  used  road  con- 
structed hy  placing  loose  hoards  on  two  timbers  — Removal  of 
hoards  hy  third  person — Liability  of  municipality — Causation — In- 
tervening act  of  third  person. 

The  plaintiff,  while  operating  his  motor  vehicle  along  a highway  under 
the  jurisdiction  of  the  defendant  Township,  sustained  personal  in- 
juries caused  by  the  vehicle  falling  into  a depression  on  the  highway 
at  a culvert.  The  culvert  was  about  16  inches  deep  and  consisted 
of  two  timbers  placed  along  the  line  of  the  road  at  about  where  the 
wheels  of  vehicles  would  go  when  crossing  it,  and  was  covered  by  a 
number  of  poles  made  from  small  trees  placed  at  right  angles  to  the 
via  trita.  These  poles  were  not  attached  to  the  timbers,  and  on  the 
day  before  the  happening  of  the  accident  the  poles  had  been  re- 
moved from  the  culvert  by  a truck  driver  whose  truck  had  become 
mired  and  who  had  used  the  poles  to  release  his  vehicle.  The  truck 
driver  did  not  replace  the  poles,  with  the  result  that  the  depression 
in  the  road  was  unprotected  and  the  plaintiff  was  injured. 

Held  by  the  Court  of  Appeal,  affirming  the  judgment  of  Godfrey  J., 
that  the  defendant  Township  was  not  liable  for  the  plaintiff’s  in- 
juries since  the  act  of  the  truck  driver  in  removing  the  poles  broke 
the  chain  of  causation  between  the  negligence  of  the  defendant 
municipality,  if  there  was  any  negligence,  and  the  accident  to  the 
plaintiff. 

An  appeal  by  the  plaintiffs  from  a judgment  of  Godfrey  J., 
dismissing  an  action  brought  by  the  plaintiffs  to  recover  dam- 
ages for  personal  injuries  sustained,  as  alleged  by  reason  of  the 
improper  construction  of  a culvert  upon  a highway  under  the 
jurisdiction  of  the  defendant  Townshsip. 

September  29th,  1938.  The  appeal  was  heard  by  Middleton^ 
Hasten  and  Gillanders  JJ.A. 

A.  A.  Macdonaldj  K.C.,  for  the  plaintiffs,  appellants. 

C.  A.  Payne,  K.C.,  for  the  defendant,  respondent. 

September  29th,  1938.  Middleton  J.A.: — An  appeal  by  the 
plaintiffs  from  the  judgment  of  the  Honourable  Mr.  Justice 
Godfrey  pronounced  on  the  12th  day  of  May,  1938,  dismissing 
the  plaintiff’s  action  for  damages  for  injuries  sustained,  it  is  said, 
by  reason  of  the  improper  construction  of  a culvert  upon  a 
highway  under  its  jurisdiction. 

The  accident  occurred  upon  a short  unimproved  road  connect- 
ing the  old  Hastings  Road  and  the  Falconer  Highway,  near  the 
Hamlet  of  Turiff.  This  road  is  used  very  little  and  is  in  a very 
wild  and  primitive  condition.  There  are  very  few  settlers  near 
to  it.  The  plaintiff  sought  to  use  it  on  the  16th  of  July  1937,  and 
his  car  came  to  grief  at  a small  culvert.  This  culvert  was  of  a 
construction  often  used  in  several  parts.  It  was  about  16  inches 
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deep  and  consisted  of  two  substantial  timbers  placed  along  the 
line  of  the  road  at  about  where  it  was  expected  wheels  of  vehicles 
would  go  when  crossing  it.  It  was  covered  by  a number  of  poles, 
made  from  small  trees,  placed  at  right  angles  to  the  via  trita. 
This  had  originally  been  covered  with  sand  and  earth,  but  in  the 
course  of  time  the  sand  and  earth  had  disappeared  leaving  merely 
the  exposed  poles.  This  would  have  sufficed  to  make  a primitive 
bridge  had  they  been  left  in  place.  The  day  before  the  happen- 
ing of  the  accident  a truck  was  about  to  cross  this  bridge  and 
became  mired.  The  truck  driver  took  these  poles  from  the 
culvert  and  used  them  to  release  his  vehicle.  In  the  process 
some  of  them  were  broken,  but  all  of  them  were  removed  and 
discarded.  The  truck  driver  then  went  on  his  way  leaving  this 
dangerous  situation  for  those  who  might  follow  him.  For  his 
misconduct  in  this  regard  there  can  be  nothing  but  condemna- 
tion. His  disregard  of  the  rights  and  lives  of  others  is  character- 
istic of  a small  proportion  of  those  who  use  our  roads.  The  muni- 
cipality had  no  knowledge  of  this  condition  of  affairs  at  the  time 
of  the  happening  of  the  occurrence. 

The  action  was  dealt  with  by  the  learned  trial  Judge  as  turn- 
ing entirely  upon  the  negligence  of  the  defendant  and  the  con- 
tributory negligence  of  the  plaintiffs. 

In  the  view  I take  of  this  case  it  is  not  necessary  to  consider 
either  of  these  questions.  The  accident  complained  of  by  the 
plaintiffs  was  caused  solely  by  the  misconduct  of  the  truck 
driver.  It  broke  the  chain  of  causation  between  the  defendant’s 
negligence,  if  there  was  negligence,  and  the  accident  to  the  plain- 
tiffs, and  so  affords  a defence  to  this  action. 

“To  sustain  an  action  for  negligence  it  must  be  shewn 
that  the  negligence  found  by  the  jury  is  the  proximate  cause  of 
the  damage.  Where  the  proximate  cause  is  the  malicious  act  of 
a third  person  against  which  precautions  would  have  been  in- 
operative, the  defendant  is  not  liable  in  the  absence  of  a finding 
either  that  he  instigated  it  or  that  he  ought  to  have  foreseen 
and  provided  against  it.” 

This  rule  of  law  was  laid  down  by  the  Judicial  Committee  of 
the  Privy  Council  in  Rickards  v.  Lothian,  [1913]  A.C.  263. 

The  action  there  was  for  damages  resulting  from  an  overflow 
of  water  from  a tap  in  a lavatory  basin  in  an  upper  floor  of  a 
building.  This  escape  of  water  was  caused,  according  to  the  jury, 
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by  the  malicious  act  of  some  third  person.  It  was  argued  that  the 
damage  resulted  from  the  escape  of  water  and  that  this  brought 
the  matter  within  the  principle  of  Rylands  v.  Fletcher  (1868), 
L.R.  3 H.L.  330,  and  that  the  defendant  was  liable  quite  irrespec- 
tive of  negligence.  It  was  held  in  the  first  place  that  Rylands  v. 
Fletcher j did  not  establish  liability  in  this  class  of  case  and  that 
even  if  Rylands  v.  Fletcher  were  applicable,  the  malicious  act  of  a 
third  party  would  not  render  the  defendants  liable,  and,  secondly, 
that  apart  from  Rylands  v.  Fletcher  there  was  no  liability  for  the 
reasons  explained  in  the  passage  quoted. 

The  question  was  further  dealt  with  by  the  House  of  Lords 
in  Weld-Blundell  v.  Stephens,  [1920]  A.C.  956.  The  defendant 
was  an  employee  of  the  plaintiff.  The  plaintiff  had  dictated  a 
libellous  letter  which  came  to  the  defendant’s  hands.  He  then 
communicated  it  to  the  persons  defamed,  each  of  whom  brought 
an  action  against  the  plaintiff  and  recovered  damages.  The 
plaintiff  then  sought  to  recover  from  the  defendant  the  amount 
that  he  paid  for  damages  and  costs  in  these  libel  actions,  by 
reason  of  a breach  by  the  defendant  of  an  implied  duty  to  keep 
the  letter  secret.  The  jury  found  a breach  of  that  duty  and 
that  the  damages  were  the  natural  result  of  the  defendant’s 
negligence,  but  the  House  of  Lords  held  that  plaintiff’s  liability 
for  damages  did  not  result  from  the  defendant’s  breach  of  duty 
and  that  the  defendant  was  liable  for  nominal  damages  only. 
Some  observations  of  Lord  Sumner,  who  delivered  a judgment 
of  great  learning,  are  more  or  less  in  point.  At  page  986,  he 
says  : 

'‘The  object  of  a civil  inquiry  into  cause  and  consequence  is  to 
fix  liability  on  some  responsible  person  and  to  give  reparation  for 
damage  done,  not  to  inflict  punishment  for  duty  disregarded. 
The  trial  of  an  action  for  damages  is  not  a scientific  inquest  into 
a mixed  sequence  of  phenomena,  or  an  historical  investigation 
of  the  chapter  of  events,”  by  which  the  plaintiff  came  to  be  the 
debtor  for  the  damage  awarded  in  the  libel  actions.  Further  on 
he  says: 

“In  general  (apart  from  special  contracts  and  relations  and 
the  maxim  Respondeat  superior) , even  though  A.  is  in  fault,  he 
is  not  responsible  for  injury  to  C.  which  B.,  a stranger  to  him, 
deliberately  chooses  to  do.  Though  A.  may  have  given  the 
occasion  for  B.’s  mischievous  activity,  B.  then  becomes  a new 
and  independent  cause.  ...  It  is  hard  to  steer  clear  of  metaphors. 
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Perhaps  one  may  be  forgiven  for  saying  that  B.  snaps  the  chain 
of  causation;  that  he  is  no  mere  conduit  pipe  through  which 
consequences  flow  from  A.  to  C.,  no  mere  moving  part  in  a trans- 
mission gear  set  in  motion  by  A.;  that,  in  a word,  he  insulates 
A.  from  C.” 

Again  at  page  987: 

“If  an  expectation  that  other  people  will  do  wrong,  when  they 
are  given  a chance,  be  the  foundation  of  the  respondent’s  respon- 
sibility for  what  Mr.  Hurst  did,  it  would  equally  extend  to  the 
conduct  of  a criminal.” 

The  same  principle  is  in  substance  expressed  in  Dominion 
Natural  Gas  Co.  v.  Collins,  [1909]  A.C.  640.  The  action  was 
there  brought  for  damages  caused  by  the  escape  of  gas  from  a 
machine  erected  by  the  defendants.  The  jury  found  that  the 
accident  was  caused  by  an  explosion  by  reason  of  the  gas  escap- 
ing from  a safety  valve  direct  into  closed  premises  instead  of  into 
the  open  air,  but  that  the  immediate  cause  of  the  explosion  was  a 
tampering  with  the  machine  by  some  third  person.  It  was  held 
that  the  initial  negligence  had  been  found  against  the  appellants 
because  they  neglected  a precaution  which  they  should  have 
taken.  They  were  liable  unless  they  could  show  that  the  true 
cause  of  the  accident  was  the  result  of  a subsequent  conscious 
volition.  The  defendant’s  duty  varied  according  to  the  subject 
matter  involved.  In  case  of  dangerous  articles,  fire  arms,  poi- 
sons and  explosives  (p.  646)  “there  is  a peculiar  duty  to  take 
precaution  imposed  upon  those  who  send  forth  or  install  such 
articles.  . . . The  duty  being  to  take  precaution,  it  is  no  excuse 
to  say  that  the  accident  would  not  have  happened  unless  some 
other  agency  . . . intermeddled.  ...  On  the  other  hand,  if  the 
proximate  cause  of  the  accident  is  not  the  negligence  of  the  de- 
fendant, but  the  conscious  g.ct  of  another  volition,  then  he  will 
not  be  liable.  For  against  such  conscious  act  of  volition  no  pre- 
caution can  really  avail.” 

The  latest  case  dealing  with  the  matter  that  I have  found  is 
Northwestern  Utilities  Ltd.  v.  London  Guarantee  and  Accident 
Co.  Ltd.,  [1936]  A.C.  108.  There  an  hotel  belonging  to  the 
respondent  was  destroyed  by  fire  caused  by  the  escape  and  igni- 
tion of  natural  gas  which  percolated  through  the  soil  and  reached 
the  hotel  basement  from  a fractured  main.  The  cause  of  the 
break  in  the  main  was  the  operation  of  the  City  of  Edmonton  in 
the  construction  of  a storm  sewer  involving  under  ground  work 
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beneath  the  main  in  question.  A gas  company  carrying  gas  at 
a-  high  pressure  and  knowing  that  if  it  should  escape  it  would  be 
most  dangerous,  owed  a duty  to  the  owners  of  the  hotel  to  exer- 
cise reasonable  care  and  skill  to  avoid  damage.  The  degree  of 
care  and  skill  and  the  measure  of  the  duty  involved  must  be  pro- 
portioned to  the  degree  of  risk  involved.  It  was  held,  though 
under  the  rule  in  Rylands  v.  Fletcher  the  defendants  would  not 
be  liable  if  they  showed  the  damage  was  caused  by  the  independ- 
ent conscious  act  of  a third  person,  they  were  liable  because  they 
had  failed  to  foresee  and  guard  against  the  consequences  of  the 
work  carried  on  by  the  city  to  their  knowledge,  owing  to  the 
extremely  dangerous  nature  of  its  operations. 

Against  all  this  stands  the  case  of  Clark  v.  Chambers  (1878) , 
3 Q.B.D.  327.  There  the  defendant,  who  had  placed  a dangerous 
obstruction  upon  a highway,  was  held  liable  for  an  accident 
which  the  plaintiff  had  sustained  by  reason  of  the  removal  of  the 
obstruction  by  a stranger,  who  had  left  it  where  it  inflicted  in- 
jury upon  the  plaintiff.  It  was  held  that  the  defendant  having 
placed  the  dangerous  instrument  on  the  road,  was  liable  in 
respect  of  injuries  occasioned  by  it  to  the  plaintiff  who  was  law- 
fully using  the  road,  notwithstanding  the  fact  that  the  immediate 
cause  of  the  accident  was  the  intervening  act  of  a third  party 
in  removing  the  obstruction  and  placing  it  where  it  did  the  harm. 
Concerning  this  case  Lord  Sumner  in  the  case  already  cited, 
Weld-Blundell  v.  Stephens,  [1920]  A.C.  956,  at  p.  988-9,  says: 

“I  think  many  persons  have  felt  difficulty  in  fitting  Clark  v. 
Chambers  into  any  coherent  relation  with  the  rest  of  the  law  on 
this  subject”,  thus  practically  intimating  that  the  case  either  de- 
pended entirely  upon  its  own  peculiar  circumstances,  or  should 
no  longer  be  followed. 

I have  read  and  considered  the  case  with  the  greatest  of  care, 
but  I do  not  think  that  it  is  really  as  inconsistent  with  subsequent 
cases  as  at  first  sight  would  appear.  Lord  Chief  Justice  Cock- 
burn  there  held  at  p.  336,  that  the  defendant  was  “liable  for 
those  consequences  only  which  in  the  ordinary  course  of  things 
^~re  likely  to  arise,  and  which  might  therefore  reasonably  be 
expected  to  arise,  or  which  it  was  contemplated  by  the  parties 
might  arise,  from  such  acts,  negligence  or  omissions.”  In  the 
peculiar  circumstances  of  the  case  his  view  evidently  was  that 
the  person  who  had  directed  this  barrier  across  the  highway 
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might  reasonably  anticipate  some  removal  of  the  barrier  by 
those  lawfully  using  the  highway. 

Again  he  quotes  from  the  judgment  in  Greenland  v.  Chaplin 
(1850),  5 Ex.  243,  where  the  defendant  was  not  liable  by  reason 
of  the  acts  of  an  intelligent  volition  intervening,  and  says,  at  p. 
338:  “We  acquiesce  in  the  doctrine  thus  laid  down  as  applicable 
to  the  circumstances  of  the  particular  case,  but  we  doubt  its 
applicability  to  the  present,”  thus  showing  his  assent  to  the 
principle  later  more  clearly  laid  down. 

Being  therefore  of  opinion  that  the  defendant  here  for  these 
reasons  escapes  liability,  I do  not  investigate  either  of  the  other 
questions  argued. 

The  appeal  must,  in  my  view,  be  dismissed,  with  costs  if 
demanded,  but  I trust  that  this  municipality  will  not  exact  them 
from  the  unfortunate  plaintiffs. 

Hasten  J.A.: — ^This  is  an  action  against  a municipal  town- 
ship for  damages  alleged  to  have  been  occasioned  to  the  plain- 
tiffs by  reason  of  a defective  highway.  The  facts  have  been 
fully  and  accurately  stated  by  my  brother  Gillanders,  and  I re- 
frain from  any  repetition  of  them. 

I am  of  opinion  that  the  defendant  municipality  was  guilty 
of  negligence  in  the  original  construction  of  the  culvert,  for  the 
evidence  shows  that  it  is  standard  practice  to  ensure  stability 
of  the  poles  forming  the  flooring  of  such  a culvert  by  weighting 
them  down  at  the  ends  with  heavy  rocks  and  earth  or  otherwise 
securing  them  to  the  cross-sleepers  with  spikes. 

The  evidence  establishes  that  if  the  covering  poles  are  not 
securely  fastened  they  are  likely  to  be  displaced  by  ordinary 
traffic  or  on  occasion  to  be  wholly  removed  without  replacement, 
as  happened  in  the  present  case. 

The  failure  to  construct  and  to  maintain  the  culvert  without 
providing  this  customary  safeguard  seems  to  me  to  constitute 
negligence. 

During  the  summers  of  1935  and  1936  there  was  substantial 
traffic  over  the  highway  in  question,  and  its  defective  condition 
was  brought  explicitly  to  the  attention  of  the  township  author- 
ities. The  cost  of  making  secure  the  poles  or  rails  which  formed 
the  flooring  of  the  culvert  is  so  insignificant  that  the  well-settled 
principle  of  Foley  v.  East  Flamhorough  (1898) , 29  O.R.  139,  has 
no  application  to  the  facts  of  this  case. 
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It  is  not  in  controversy  that  the  highway  in  question  was 
established  and  laid  out  by  the  defendant  municipality,  acting 
within  the  powers  conferred  upon  it  by  The  Municipal  Act. 
Though  the  municipality  may  not  have  been  bound  to  establish 
and  lay  out  the  highway  in  question,  yet,  having  done  so  and 
having  constructed  the  culvert  in  question,  if  damage  arises  from 
the  imperfect  or  negligent  performance  of  the  work  so  under- 
taken, the  municipality  is  responsible.  I refer  to  the  very  full 
discussion  of  this  principle  by  Killam  J.,  in  Foster  v.  Lansdowne 
(1899),  12  Man.  R.  416,  where  the  earlier  cases  are  fully  cited. 

Subsequent  examples  in  our  own  Courts  of  the  application 
of  this  principle  are  afforded  by  the  cases  of  Guelph  Worsted 
Spinning  Co,  v.  Guelph  (1914),  30  O.L.R.  466,  and  Camphell  v. 
Morris  (1923),  54  O.L.R.  358. 

In  this  view  it  becomes  unnecessary  to  determine  in  the 
present  case  whether  the  alleged  liability  of  the  municipality  is 
to  be  ascribed  to  negligence  at  common  law  in  the  original  con- 
struction of  the  culvert,  or  whether  it  arises  under  the  statutory 
obligation  imposed  by  sec.  480  of  The  Municipal  Act,  R.S.O.  1937, 
ch.  266,  for  subsequent  failure  to  keep  the  highway  in  proper 
repair. 

It  thus  appears  that  this  was  a defective  highway  and  that 
such  defect  arose  from  a breach  of  duty  by  the  defendant 
municipality. 

On  the  16th  July,  1937,  this  hole  in  the  road  was  wholly  un- 
protected, the  loose  poles  forming  the  flooring  of  the  culvert  hav- 
ing been  removed  shortly  before  by  some  passing  traveller  and 
thrown  to  one  side.  It  is  not  claimed  that  the  defendant  had  any 
notice  of  this  act,  and  it  is  clear  that  the  dangerous  condition  of 
the  highway  at  the  moment  of  the  accident  was  occasioned 
solely  by  the  wrongful  intervention  of  a third  party  of  which 
the  defendant  had  no  notice.  Such  being  the  case,  the  respon- 
sibility for  the  accident  rests  exclusively  on  the  man  who  con- 
sciously and  wrongfully  removed  the  floor  of  the  culvert.  On 
that  aspect  of  the  appeal,  I fully  concur  in  everything  that  has 
been  said  by  my  brother  Middleton  in  his  judgment,  to  which 
I cannot  usefully  add. 

The  appeal  should  therefore  be  dismissed.  It  may  well  be 
that  a different  result  would  have  ensued  had  the  flooring  of  the 
culvert  been  displaced  innocently  in  the  ordinary  course  of 
traffic. 
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Gillanders  J.A.: — ^This  is  an  appeal  by  the  plaintiffs  from 
the  judgment  of  Godfrey  J.,  dated  May  12th,  1938,  dismissing 
without  costs  the  plaintiffs’  action  against  the  defendant  munici- 
pality, claiming  damages  for  injuries  alleged  to  have  been  caused 
by  the  improper  construction  of  a small  culvert  and  the  failure 
of  the  defendant  to  keep  it  in  repair  as  required  by  sec.  480  of 
The  Municipal  Act,  R.S.O.  1937,  ch.  266. 

On  the  afternoon  of  July  16th,  1937,  the  plaintiffs,  together 
with  one  John  Drumm  and  three  small  children,  were  driving 
easterly  on  the  second  concession  of  the  defendant  Township 
in  a motor  car,  owned  and  driven  by  the  plaintiff  William  P. 
Doughty.  While  crossing  a small  culvert  on  the  road,  the  accid- 
ent happened  which  gave  rise  to  this  action.  The  road  in  ques- 
tion runs  from  a point  on  what  is  called  the  old  Hastings  Road, 
nine  miles  south  of  Bancroft,  easterly  to  the  little  Village  of 
Turiff.  It  runs  through  a fairly  wild  and  very  sparsely  settled 
area.  It  is  said  that  in  the  year  1937  only  two  people  resided  in 
the  vicinity  of  the  road,  both  within  one-quarter  mile  of  the  old 
Hastings  Road.  The  road  itself  is  narrow,  in  large  part  of  cordu- 
roy construction  through  swampy  ground  with  brush  growing 
close  to  the  edges  and  no  room  for  vehicles  to  pass  except  at  odd 
intervals.  With  the  exception  of  a short  portion  east  of  the 
old  Hastings  Road,  it  was  rough  and  difficult  of  passage.  One 
of  the  plaintiffs’  witnesses,  Peter  Molloy,  the  husband  of  the 
plaintiff  Minnie  Molloy,  says  that  parts  of  it  are  fair,  parts  of  it 
are  rough,  narrow  and  brushy  and  that  '‘you  work  your  way 
through  if  you  want  to  get  through.  You  can  maybe  make  it  by 
taking  time”.  It  is  apparently  little  used,  and  it  is  said  that  the 
fourth  concession  running  parallel  with  the  second  concession 
some  three  and  two-tenths  miles  to  the  north  was  in  good  con- 
dition and  served  most  of  the  traffic. 

The  evidence  shows  that  the  road  is  generally  impassable 
except  during  the  summer  months.  The  action  was  tried  on  May 
11th  and  12th,  and  a witness  testified  that  the  first  car  this 
year  had  been  through  the  previous  Friday. 

About  three-quarters  of  a mile  east  of  the  old  Hastings  Road, 
there  is  a slight  grade  upward  to  the  east;  an  8 per  cent,  grade 
or  it  is  said  a rise  of  8 feet  vertically  in  a distance  of  100  feet 
horizontally.  Some  18-20  feet  easterly  from  where  this  grade 
fiattens  out  is  a small  culvert,  which  had  been  constructed  by 
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placing  two  substantial  cross-pieces  about  two  and  a half  feet 
long  parallel  with  the  road  and  about  five  or  six  feet  apart  and 
six  inches  below  the  level  of  the  road,  and  then  laying  on  these 
cross-pieces  some  five  or  six  loose  poles  four  or  five  inches  in 
diameter  to  provide  a crossing.  These  poles  were  not  fastened 
or  fixed  to  the  cross-pieces  in  any  way,  nor  were  they  fixed 
together. 

On  the  afternoon  of  the  accident,  these  poles  had  been  re- 
moved entirely  from  the  cross-pieces  by  some  third  party,  and 
the  plaintiffs’  car,  after  coming  up  the  little  grade  proceeding 
easterly,  drove  into  the  culvert  and  dropped  down  some  twelve 
or  fifteen  inches,  but  passed  over  and  was  stopped  about  six  feet 
to  the  east.  In  bumping  into  the  culvert  the  plaintiffs  sustained 
the  injuries  for  which  they  seek  compensation  in  this  action  from 
the  municipality. 

The  defendant  Township  is  in  the  northerly  part  of  the 
County  of  Hastings,  some  eighty- five  miles  from  the  City  of 
Belleville.  In  the  year  1937  it  had  a population  of  only  745  with 
a total  assessment  of  some  $82,000.00.  It  had  52  miles  of  town- 
ship roads  and  a tax  rate  of  65  mills  on  the  dollar,  the  total  taxes 
collected  being  approximately  $5,000.00  per  year.  It  is  said  that 
the  moneys  available  for  expenditure  on  township  roads  were 
needed  and  spent  in  the  more  thickly  populated  portions  of  the 
municipality  and  that  other  work  in  the  township  was  done  by 
statute  labour. 

The  accident  occurred  on  July  16th.  The  witness  Phillips 
testifies  that  on  July  14th,  two  days  before  the  accident,  he 
passed  over  the  road  in  the  morning  and  that  the  poles  across 
the  culvert  were  then  in  their  places  and  that  when  he  returned 
over  the  road  in  the  afternoon  the  poles  had  been  removed  and 
were  lying  in  the  ditch,  several  of  them  broken.  The  learned  trial 
Judge  has  found  on  the  evidence  that  the  cause  of  the  removal 
of  the  poles  was  that  a truck  got  into  difficulty  near  the  culvert 
and  its  driver  had  taken  these  loose  poles  forming  the  culvert 
to  help  extricate  the  truck  from  its  troubles,  and  did  not  put 
them  back.  He  found  that  if  the  poles  had  been  left  in  the  posi- 
tion in  which  the  township  intended  them  to  be,  viz.,  lying  loose 
over  the  cross-pieces,  there  would  have  been  no  accident,  and 
that  the  condition  of  the  culvert  when  the  accident  happened 
was  due,  not  to  the  fault  of  the  defendant  Township,  but  to  the 
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mischievous  part  of  some  third  party  or  parties  for  which  the 
defendant  is  not  responsible.  It  is  not  contended  that  the  Town- 
ship had  notice  of  the  fact  that  the  poles  had  been  removed. 

The  plaintiffs  complain  that  the  culvert  in  question  was  im- 
properly constructed  and  that  the  poles  which  had  been  placed 
across  the  sleepers  should  have  been  fastened  down  either  by 
being  spiked  down  or  tied  together  by  cross-pieces,  or  that  they 
should  have  been  covered  or  kept  down  with  stones  or  earth, 
and  that  failure  to  so  do  constituted  improper  construction  or 
non-repair  and  that  this  was  in  fact  the  cause  of  the  accident. 

Although  the  poles  were  removed  by  the  act  of  a third  per- 
son, it  is  urged  that  the  Township  should  in  leaving  them  loose 
and  unfastened  have  anticipated  that  they  might  be  removed 
and  have  taken  precautions  against  this  by  having  them  fastened 
down. 

As  found  by  the  learned  trial  Judge,  there  is  no  doubt  that 
this  culvert  would  have  been  much  safer  if  the  poles  had  been 
spiked  to  the  cross-pieces,  or  had  been  fastened  down  in  some 
manner,  and  it  is  said  that  this  could  have  been  done  with  very 
little  expense.  It  would  probably  have  cost  a dollar. 

I have  had  the  opportunity  of  reading  the  judgment  of  Middle- 
ton  J.A.,  and  fully  concur  in  his  reasoning  and  conclusion.  In 
this  case,  the  deliberate  and  voluntary  act  of  a third  party  was 
the  effective  cause  of  the  accident. 

The  appeal  should  be  dismissed  with  costs,'  if  demanded. 
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[COURT  OF  APPEAL.] 

Sershall  v.  Toronto  Transportation  Commission. 

Negligence — Juries — Evidence — Review  of  findings  of  jury  by  appellate 
court — The  Workmen's  Compensation  Act,  R.S.O.  1937,  ch.  204,  sec.  8 
— Whether  dependant  of  deceased  person  had  elected  to  take  com- 
pensation— Subrogation. 

The  defendant  commission  appealed  from  the  judgment  of  Roach  J., 
entered  on  the  findings  of  a special  jury,  whereby  the  plaintiff  was 
awarded  damages  under  The  Trustee  Act,  R.S.O.  1937,  ch.  165,  and 
under  The  Fatal  Accidents  Act,  R.S.O.  1937,  ch.  210,  in  the  total  sum 
of  $15,000.00  for  the  death  of  her  husband. 

The  plaintiff’s  husband  died  from  injuries  received  in  a collision  be- 
tween a street  car  of  the  defendant  commission  and  a milk  wagon 
driven  by  the  deceased.  The  collision  occurred  at  the  intersection 
of  Dupont  Street  and  St.  George  Street  in  the  City  of  Toronto. 
Dupont  Street  is  a through  street  with  street  car  tracks  and  the 
deceased  had  driven  the  milk  wagon  into  Dupont  Street  without 
stopping,  and  was  proceeding  across  the  street  car  tracks  when  the 
milk  wagon  was  struck  by  the  street  car.  From  the  evidence  it 
appeared  that  the  vision  of  the  deceased  was  obstructed  by  snow  and 
frost  on  the  windows  of  the  milk  wagon. 

The  plaintiff  alleged  that  the  injuries  from  which  the  deceased  died 
were  caused  by  the  negligence  of  the  motorman  employed  by  the 
defendant  commission,  and  the  defendant  commission  alleged  that 
the  injuries  received  were  caused  solely  by  the  deceased’s  negli- 
gence. The  special  jury,  in  answers  to  questions,  absolved  the  de- 
ceased from  all  blame  and  found  the  street  car  motorman  guilty  of 
negligence  in  the  following  respect:  ‘The  evidence  indicates  that 

he  was  conscious  of  danger  when  he  ‘fanned’  his  brakes  and  at  that 
time  did  not  bring  his,  car  under  such  control  that  it  could  have  been 
stopped,  if  necessary,  in  time  to  have  avoided  the  collision  with  the 
milk  wagon.” 

The  defendant  commission  appealed  to  the  Court  of  Appeal,  and  it  was 
held  by  the  Court  of  Appeal,  on  the  facts,  that  the  appeal  should  be 
allowed  and  the  action  dismissed  for  the  following  reasons: 

1.  There  was  no  reasonable  evidence  to  support  the  finding  against 
the  defendant’s  motorman  and  it  did  not  constitute  a finding  of  negli- 
gence in  law. 

2.  All  the  evidence  indicated  clearly  that  the  deceased  was  guilty  of 
negligence  which  was  the  proximate  and  effective  cause  of  the  un- 
fortunate casualty  which  resulted  in  his  death. 

An  appeal  by  the  Toronto  Transportation  Commission  from 
a judgment  of  Roach  J.,  entered  on  the  findings  of  a special 
jury,  \vhereby  the  plaintiff  was  awarded  damages  in  the  sum  of 
$15,000.00  for  the  death  of  her  husband  ($10,000.00  under  The 
Fatal  Accidents  Act  and  $5,000.00  under  The  Trustee  Act  for 
loss  of  expectation  of  life) . 

October  5th,  6th  and  7th.  The  appeal  was  heard  by  Middle- 
ton^  Henderson  and  Gillanders  JJ.A. 

T.  N.  Phelan,  K.C.,  for  the  defendant,  appellant,  contended 
that  the  Court  should  use  its  own  discretion  as  to  reversing  the 
findings  of  the  jury,  in  spite  of  the  opinions  of  the  Supreme 
Court  of  Canada.  The  findings  in  this  case  were  such  as  no 
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reasonable  or  honest  jury  seized  of  the  issue  could  have  made. 
Thus  the  Court  has  jurisdiction  to  reverse  their  findings : 
London  and  Western  Trusts  Co.  v.  G.T.R.  (1910),  22  O.L.R.  262; 
Metropolitan  Ry.  Co.  v.  Wright  (1886),  11  App.  Cas.  152;  Cassels 
v.  T.T.C.,  [1938]  O.R.  155. 

Upon  the  evidence,  no  jury  conscious  of  its  duty  could  have 
found  that  the  death  of  Alan  Sershall  was  not  caused  by  his  own 
negligence,  or  could  have  found  the  motorman  negligent,  or  that 
the  plaintiff  did  not  have,  or  should  have  had,  the  last  chance. 
The  plaintiff  drove  blindly  into  Dupont  Street,  a stop  street, 
without  stopping  and  without  respecting  the  statutory  right  of 
way  of  the  street  car:  Winnipeg  Elec.  Ry.  Co.  v.  Pronek^  [1929] 
S.C.R.  314;  Direct  Transport  Co.  v.  Cornell y [1938]  O.R.  365; 
R.S.O.  1914,  c.  98,  s.  8;  Engel  v.  T.T.C.  (1926),  59  O.L.R.  514; 
Maloney  v.  Hamilton  street  Ry.  Co.  (1929),  64  O.L.R.  444; 
Henry  v.  G.T.R.  Co.  (1921),  51  O.L.R.  191;  Taylor  v.  Ainslie, 
[1931]  O.R.  188;  King  v.  Toronto  Ry.  Co.,  [1908]  A.C.  260, 
referred  to. 

The  jury  found  the  motorman  was  negligent  in  that  he  did 
not  bring  his  car  in  control  when  he  showed  he  was  concious  of 
danger  by  “fanning”  his  brakes.  The  “fanning”  of  brakes  is  a 
similar  instinctive  motion  to  putting  in  the  clutch,  and  does  not 
require  the  motorman  to  come  to  a stop  necessarily. 

The  plaintiff,  having  elected  to  take  compensation  under  The 
Workmen’s  Compensation  Act,  had  no  right  to  maintain  this 
action  in  her  own  name  and  appear  before  the  jury  claiming  in 
her  own  name  as  a poor  widow.  This  is  against  natural  justice. 
The  Compensation  Board  had  no  power  to  allow  her  to  withhold 
her  election:  The  Workmen’s  Compensation  Act,  R.S.O.  1937,  ch. 
204;  Toronto  Ry.  Co.  v.  Hutton  (1919),  59  S.C.R.  413  distingu- 
ished; Cooper  V.  Canadian  Northern  Ontario  Ry.  Co.  (1924),  55 
O.L.R.  256,  applied,  and  R.  v.  Duckworth  (1916),  37  O.L.R.  197, 
225,  referred  to. 

In  the  alternative  the  learned  trial  Judge  erred  in  refusing  to 
admit  evidence  that  the  plaintiff  was  receiving  compensation. 
Counsel  referred  to  The  Fatal  Accidents  Act,  R.S.O.  1937,  ch. 
210;  Humphreys  v.  City  of  London,  [1935]  O.R.  295  at  p.  302; 
Carling  v.  Lehhon,  [1927]  2 K.B.  108;  Baker  v.  Dalgleish  Steam 
Shipping  Co.  (1922),  91  L.J.K.B.  392;  Millard  v.  Toronto  Ry.  Co. 
(1914),  31  O.L.R.  526. 
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In  assessing  the  damages  under  The  Trustee  Act,  R.S.O.  1937, 

^ ch.  165,  and  The  Fatal  Accidents  Act,  R.S.O.  1937,  ch.  210,  the 
jury  proceeded  upon  a wrong  basis  and  the  effect  of  the  judg- 
ment is  to  allow  a duplication  of  damages.  Reference  to  The 
Trustee  Act,  R.S.O.  1937,  ch.  165,  s.  37(1)  (amended  1938,  ch.. 
44,  sec.  3(1));  Law  Reform  (Miscellaneous  Provisions)  Act, 
1934  (Eng.)  24-25  Geo.  V,  ch.  41;  Rose  v.  Ford,  [1937]  A.C. 
826,  [1937]  3 All  E.R.  359;  Feay  v.  Barnwell,  [1938]  1 All  E.R. 
31. 

The  practice  is  to  have  the  jury  find  the  facts,  leaving  the 
Judge  to  do  the  involved  computation  of  damages.  This  was  not 
done.  The  Ontario  Act,  unlike  the  English  Act,  limits  the  right 
of  recovery  to  damages  to  person  or  estate  which  occur  prior -to 
death. 

R.  Roy  McMurtry  and  E.  J.  R.  Wright,  for  the  plaintiff, 
respondent,  contended  that  the  question  of  liability  at  the  trial 
centred  on  whether  the  motorman  could  reasonably  have  been 
expected  to  stop  his  street  car,  and  thus  avoid  the  accident, 
within  a distance  of  half  a block.  The  jury  in  effect  found 
against  the  defendant  on  this  question.  There  is  an  abundance 
of  evidence  to  support  this  finding;  in  fact  a contrary  finding 
would  have  been  perverse.  It  is  to  be  noted  that  the  action  was 
tried  by  a special  jury,  men  of  above  average  mentality.  Cases 
which  deal  with  the  grounds  on  which  a jury’s  verdict  may  be 
reversed,  are  as  follows:  Winnipeg  Electric  Co.  v.  Geel,  [1931] 

S.C.R.  443;  Hutcheon  v.  Storey,  [1935]  S.C.R.  677;  Poole  d 
Thompson  Ltd.  v.  McNally,  [1934]  S.C.R.  717;  Robins  v. 
National  Trust,  [1927]  A.C.  515  at  518;  Kuczeryk  v.  Toronto 
Transportation  Commission,  [1937]  S.C.R.  431. 

As  far  as  this  trial  is  concerned,  the  rights  of  The  Workmen’s 
Compensation  Board  and  the  plaintiff  inter  se  are  irrelevant.  The 
defendant  is  not  entitled  to  raise  jus  tertia:  Toronto  Ry.  Co. 
V.  Hutton  (1919),  59  S.C.R.  413,  also  see  Mclver  v.  Tammi 
(1921),  49  O.L.R.  179;  Cooper  v.  Canadian  Northern  Ontario 
Ry.  Co.  (1924),  55  O.L.R.  256.  The  Board  was  not  prosecuting 
this  trial.  It  would  have  been  a misrepresentation  if  they  had 
appeared  to  be. 

The  jury  were  properly  charged  as  to  the  basis  of  damages 
under  The  Trustee  Act  of  Ontario  {supra) : see  Major  v.  Bruer; 
Handrahan  v.  Bruer,  [1938]  O.R.  1.  The  Ontario  Trustee  Act 
is  wider  than  the  English  Act.  One  of  the  jurors  during  the 
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Judge’s  charge  inquired  as  to  duplication  of  damages  and  as  to 
the  fact  that  the  plaintiffs  were  also  deriving  benefit  from  the 
estate  of  the  deceased  as  next  of  kin. 

The  damages  awarded  under  The  Trustee  Act  for  loss  of 
expectation  of  life  were  moderate  considering  that  the  deceased 
was  a young  healthy  married  man  with  bright  prospects  for  the 
future. 

The  $10,000.00  damages  under  The  Fatal  Accidents  Act  were 
moderate  considering  that  the  joint  expectation  of  life  of  the 
plaintiff  and  the  deceased  was  33.9  years,  and  that  he  earned 
$1,600.00  a year.  There  is  no  ground  for  disturbing  the  find- 
ings as  to  damages:  Warren  v.  Gray  Goose  Stage  Ltd.,  [1938] 
S.C.R.  52. 

Cur.  adv.  vult. 

October  21st,  1938.  Middleton  J.A.: — I have  had  the  privi- 
lege of  reading  the  judgment  of  my  brother  Gillanders,  and  as 
he  fully  states  my  view  I do  not  need  to  repeat  what  he  has  so 
well  said. 

I merely  desire  to  record  my  opinion  that  I find  it  impossible 
to  understand  how  a jury,  understanding  the  task  with  which 
it  was  confronted,  could  arrive  at  the  conclusions  shown  by  the 
verdict. 

An  estimable  young  man  in  the  full  vigour  of  life  lost  his 
life,  I think  it  is  conclusively  proved,  by  reason  of  his  own  negli- 
gence. He  drove  his  milk  wagon,  with  the  windows  completely 
covered  with  frost  and  through  which  he  could  not  see  at  all  the 
traffic  which  was  approaching,  across  the  street  car  track  and 
directly  in  front  of  an  approaching  car.  As  soon  as  the  motor- 
man  realized  the  peril  he  applied  the  brakes  and  sought  to  avoid 
the  impact.  He  was  too  late  by  a mere  fraction  of  a second. 
His  car  was  almost  at  a standstill  when  it  struck  the  cart.  The 
cart  was  overturned  and  the  driver,  who  was  then  standing  on 
the  steps  on  the  side  remote  from  the  car,  was  crushed  by  the 
falling  cart.  The  motorman  was  on  the  alert  knowing  he  was 
about  to  reach  an  important  and  congested  crossing  and  was 
not,  as  I conceive  the  case,  in  any  way  to  blame. 

Had  the  case  rested  there  I would  have  hesitated  not  because 
of  any  doubt  as  to  the  injustice  of  the  verdict,  nor  by  reason  of 
any  doubt  upon  the  evidence  and  facts,  but  solely  by  reason  of  a 
reluctance  to  interfere  in  view  of  the  judgments  of  the  Supreme 
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Court  of  Canada,  but  I venture  to  here  interfere,  because,  not 
only  has  there  been  a finding  of  negligence  on  the  part  of  the 
motorman,  but  he  has  been  found  to  be  solely  responsible  for  the 
accident.  The  careless  driver,  driving  a blinded  vehicle,  and  who 
was  standing  on  the  steps  of  it,  has  been  completely  and  entirely 
exonerated.  He  was  not,  in  the  jury’s  view,  in  any  degree  negli- 
gent. 

Then  again  I am  further  fortified  in  my  view  of  the  conduct 
of  the  jury  by  the  extravagant  amount  of  the  verdict,  $15,000.00. 
The  sole  beneficiary  is  a young  wife.  She  had  not  been  long 
married.  There  was  no  issue  of  this  marriage.  She  had  until 
married  been  employed  as  a stenographer.  Her  husband  had 
until  recently  been  unemployed.  His  total  wage  had  been  in- 
creased to  probably  his  maximum,  $37.00  per  week.  Some  con- 
siderable portion  of  this  must  have  been  absorbed  in  his  own 
maintenance.  The  pecuniary  loss  of  his  wife  would  probably 
not  exceed  the  interest  on  the  sum  awarded  and  then  leave  her 
the  principal  intact.  The  chance  of  remarriage,  particularly 
when  in  possession  of  this  small  fortune,  was  probably  very 
good.  This  ought  always  to  be  borne  in  mind  by  the  jury.  There 
is  some  difficulty  by -reason  of  the  recent  English  decisions  upon 
the  operation  of  The  Trustee  Act.  The  pecuniary  advantage 
obtained  by  the  widow  in  the  $5,000.00  awarded  to  her  as  admin- 
istratrix apparently  has  not  been  fully  or  adequately  dealt  with. 
The  English  cases  are  all  quoted  and  discussed  in  an  able  article 
in  The  Modern  Law  Review,  Vol.  2,  p.  14.  See  also  p.  62. 

The  failure  of  juries  to  appreciate  the  rights  and  obligations 
of  parties  and  the  sympathy  displayed  in  this  class  of  case, 
where  an  individual  is  seeking  relief  against  a public  body,  has 
already  resulted  in  legislation.  An  action  against  a municipal- 
ity must  be  tried  by  a jury  alone.  In  automobile  accidents  it  is 
forbidden  to  disclose  the  fact  that  the  defendant  carried  insur- 
ance. It  is  to  be  expected  that  in  the  near  future  the  jury  system 
will  become  so  discredited  in  actions  of  this  kind  that  legislative 
remedy  will  be  sought.  I shall  very  greatly  regret  this.  With 
all  the  chances  of  occasional  injustice  I hope  that  the  day  is  far 
distant  when  this  will  be  the  result,  but  some  system  by  which 
the  Courts  can  review  the  generosity  of  juries  with  the  money 
of  others  is  essential. 

I agree  with  the  result  arrived  at  by  my  brethren. 
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Henderson  J.A.: — I have  had  the  privilege  of  reading  the 
opinion  of  my  brother  Gillanders  in  this  case,  and  I agree  with 
his  reasons  and  conclusions  except  in  one  respect,  which  does  not 
affect  the  result,  and  in  view  of  our  amending  statute  is  not  of 
great  importance. 

With  respect,  I do  not  think  that  in  a case  where  the  jury  is 
awarding  damages  under  The  Fatal  Accidents  Act,  R.S.O.  1937, 
ch.  210,  and  The  Trustee  Act,  R.S.O.  1937,  ch.  165,  the  jury 
is  in  a position  to  prevent  overlapping.  In  my  opinion  they  do 
not  have  sufficient  facts  before  them,  and  that  is  illustrated  in 
this  case  by  the  questions  put  to  the  learned  trial  Judge  by  a 
juror. 

The  deceased  may  have  an  estate  apart  from  the  damages 
recovered  in  the  action,  with  the  result  that  the  conclusion  of 
the  juror  in  this  case  that  the  first  thousand  dollars  goes  to  the 
widow  and  then  half  of  the  balance,  may  or  may  not  be  true.  I 
therefore  think  this  is  a matter  for  the  trial  Judge  upon  the  facts 
put  before  him. 

Gillanders  J.A.: — Appeal  from  a judgment  of  Roach  J.,  on 
the  findings  of  a special  jury  awarding  to  the  plaintiff  a total 
of  $15,000.00  damages  for  the  death  of  her  husband  Alan  Lewis 
Sershall,  i.e.,  $10,000.00  under  The  Fatal  Accidents  Act,  R.S.O. 
1937,  ch.  210,  and  $5,000.00  as  administratrix  of  his  estate  under 
The  Trustee  Act,  R.S.O.  1937,  ch.  165,  for  the  deceased’s  loss  of 
expectation  of  life. 

The  deceased  was  a milk  driver  in  the  employment  of  Silver- 
woods  Dairy,  and  met  his  death  in  an  accident  which  occurred 
about  8.30  a.m.  on  January  28th,  1938,  at  the  corner  of  St.  George 
and  Dupont  Streets  in  the  City  of  Toronto. 

The  milk  wagon,  drawn  by  a horse,  had  entered  Dupont 
Street,  which  runs  east  and  west,  from  the  south  on  St.  George 
Street  which  runs  north  and  south  (but  does  not  continue  north 
of  Dupont  Street) , apparently  intending  to  turn  west  on  Dupont 
Street,  and  the  wagon  in  which  he  was  riding  was  struck  by  one 
of  the  defendant  commission’s  street  cars  travelling  easterly  on 
Dupont  Street,  and  turned  over  with  the  deceased  underneath 
it,  causing  injuries  from  which  he  died  at  the  scene  of  the 
accident.  Both  streets  are  paved,  the  pavement  on  St.  George 
Street  being  34  feet,  6 inches  wide,  and  that  on  Dupont  Street  38 
feet  from  curb  to  curb,  and  having  on  it  a double  line  of  street 
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car  tracks  down  the  centre.  The  southerly  rail  of  the  east- 
bound  track  lies  approximately  11  feet,  3 inches  from  the  south 
curb. 

The  next  cross  street  west  of  St.  George  is  Huron  Street, 
some  350  feet  to  the  west. 

The  special  jury  in  answers  to  question  absolved  the  deceased 
from  all  blame  and  found  the  street  car  motorman  guilty  of 
negligence  in  the  following  words:  “The  evidence  indicates 

that  he  was  conscious  of  danger  when  he  fanned  his  brakes  and 
at  that  time  did  not  bring  his  car  under  such  control  that  it 
could  have  been  stopped,  if  necessary,  in  time  to  have  avoided 
the  collision  with  the  milk  wagon.” 

Counsel  for  the  appellant  commission  attacks  these  findings, 
urging: 

(1)  That  the  finding  that  the  deceased  was  not  guilty  of 
negligence  is  perverse  and,  under  the  circumstances  one  which 
no  jury  conscious  of  its  duty  could  have  properly  made. 

(2)  That  there  is  no  evidence  to  support  the  finding  against 
the  motorman,  and  the  finding  does  not  in  any  event  constitute 
negligence. 

The  record  is  quite  voluminous,  filling  some  686  pages. 

The  morning  on  which  the  accident  happened  was  clear  and 
cold,  being  only  some  two  degrees  above  zero.  As  the  deceased 
drove  into  Dupont  Street,  he  was  standing  in  the  doorway  on 
the  east  side  of  the  milk  wagon,  with  one  foot  in  the  wagon 
and  one  on  the  step.  The  windows  in  the  sides  and  front  of 
the  wagon  to  provide  a view  were  completely  frosted  over  so 
that  in  the  position  in  which  he  was,  the  driver’s  view  to  the 
west  and  north  was  completely  obscured  and  the  door  in  the 
west  side  of  the  wagon  was  closed  and  fastened.  Dupont  Street 
at  this  point  is  a “through”  street,  and  there  is  a stop  sign 
facing  south  on  the  south-west  corner  of  the  intersection.  Street 
cars  do  not  stop  at  this  corner,  the  two  nearest  stops  being 
Huron  Street  to  the  west  and  Davenport  Road,  slightly  closer, 
to  the  east.  Dupont  Street  is  said  to  be  a busy  street,  and  at 
the  hour  of  the  accident  the  volume  of  traffic  was  considerable, 
with  residents  proceeding  to  their  work  in  the  city. 

The  deceased,  a young  man  28  years  of  age,  had  been  engaged 
on  this  route  since  he  entered  the  employ  of  the  dairy  firm 
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in  October,  1935,  and  was  undoubtedly  familiar  with  the  locality 
and  existing  conditions. 

The  first  that  was  actually  seen  of  the  horse  and  milk  wagon 
was  just  before  the  horse  entered  Dupont  Street  from  St. 
George  Street.  The  horse  and  wagon  were  moving  at  the  time 
and  continued  to  move  until  the  collision  occurred.  Whether 
or  not  the  milk  wagon  stopped  at  some  point  before  it  was 
seen  is  not  known,  although  it  is  in  evidence  that  a delivery 
of  milk  was  made  to  the  verandah  of  the  house  first  south  of 
Dupont  Street  facing  St.  George  Street.  The  evidence  as  to 
just  where  the  street  car  was  at  the  time  the  milk  wagon 
entered  St.  George  Street  is  to  some  extent  conflicting,  some 
evidence  indicating  that  it  was  about  the  middle  of  the  block  to 
the  west,  and  other  evidence,  including  that  of  the  motorman, 
placing  it  two  to  three  car  lengths  away  from  St.  George  Street. 
It  is  agreed  that  a car  of  this  type  is  45  feet  long,  which  would 
place  it  90  to  135  feet  distant. 

The  witness  Edwards,  called  by  the  plaintiff,  was  in  a motor 
car  proceeding  westerly,  and  came  to  a stop  some  50  feet  from 
where  the  accident  happened,  waiting  for  the  traffic  to  clear 
so  that  he  could  proceed  south  on  St.  George  Street.  When 
he  first  saw  the  two  vehicles  he  says  there  was  nothing  about 
the  situation  that  attracted  his  attention  or  impressed  itself  on 
his  mind,  and  he  first  observed  the  situation  critically  when  the 
horse  had  its  head  across  the  northerly  rail  of  the  south  track 
and  the  street  car  was  then  half  a car  length  away  which  he 
estimated  at  thirty  or  forty  feet.  On  cross-examination,  when 
told  a street  car  is  only  45  feet  long,  the  witness  agrees  that  if 
that  is  so  his  estimate  of  this  distance  is  incorrect. 

The  witness  Mrs.  Bateman,  called  by  the  plaintiff,  was  a 
passenger  in  a motor  car  going  east,  a few  feet  behind  the 
street  car,  and  first  saw  the  horse  and  wagon  when  she  was, 
she  says,  half  way  between  Huron  and  St.  George  Streets.  It 
was  then  pulling  off  St.  George  Street,  the  horse’s  head  being 
a few  feet  from  the  southerly  rail.  She  says  she  saw  nothing 
else  “until  I heard  a bump  and  saw  the  milk  wagon  reeling.” 

Miss  McArthur,  another  witness  called  on  behalf  of  the  plain- 
tiff, who  was  a passenger  in  the  street  car,  sitting  on  a seat 
on  the  south  side  of  the  car  running  lengthwise  of  the  car,  but 
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looking  to  the  east,  first  saw  the  horse  on,  or  partly  on,  Dupont 
Street  approaching  the  street  car  track,  and  she  says  she 
estimates  that  at  that  time  the  street  car  was  half-way  between 
Huron  and  St.  George  Streets.  This  was  only  an  estimate, 
and  upon  cross-examination,  when  asked  to  indicate  the  dis- 
tance in  the  court  room,  her  answer  showed  she  may  have 
been  in  error.  She  stated  that  the  distance  was  “at  least  from 
the  witness  box  to  the  wall  and  back  again”.  The  distance  from 
the  witness  box  to  the  wall  is  said  to  measure  38  feet  6 inches, 
which  would  make  her  estimate  at  least  77  feet. 

Miss  Rumsey,  a witness  called  by  the  defendant,  was  a 
passenger  on  the  street  car,  sitting  on  the  first  or  most  easterly 
cross  seat  looking  east.  She  first  saw  the  horse  on  St.  George 
Street  when  it  was  a little  south  of  the  sidewalk  on  the  south 
side  of  Dupont  Street,  and  says  that  at  that  time  the  street 
car  was  opposite  the  back  of  the  most  northerly  house  on  the 
west  side  of  and  facing  St.  George  Street.  As  the  horse  neared 
the  car  track,  she  says,  the  reins  were  jerked,  the  horse  lurched 
forward,  the  brake  was  applied  at  the  same  time,  but  the  street 
car  struck  the  wagon  before  it  cleared  the  track,  and  the 
wagon  was  tipped  over  on  its  right  side  with  the  deceased 
underneath. 

The  street  car  motorman  says  he  first  observed  the  horse 
at  a point  three  or  four  feet  south  of  Dupont  Street  walking 
north  when  the  street  car  was  two  to  three  lengths  west  of  St. 
George  Street,  the  length  of  a street  car  being,  as  stated,  45 
feet. 

There  is  no  suggestion  of  excessive  speed  on  the  part  of  the 
street  car.  The  evidence  shows  that  at  all  times  after  leaving 
the  Huron  Street  intersection  it  was  travelling  at  a moderate 
speed.  Although  the  estimates  of  eye  witnesses  may  differ 
somewhat  as  to  the  distance  the  street  car  was  from  the  corner 
when  the  milk  wagon  entered  the  intersection,  it  is  clear  from 
what  happened  that  it  was  so  close  to  the  crossing, . travelling 
at  a moderate  speed,  that  if  both  proceeded,  a collision  was 
reasonably  certain  to  occur. 

I am  quite  unable  to  see  how  any  jury,  acting  with  a proper 
appreciation  of  its  duties,  could  absolve  the  unfortunate  de- 
ceased from  negligence  directly  connected  with  the  accident.  He 
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was  familiar  with  the  locality;  it  was  daylight,  and  a glance 
before  entering  the  intersection  must  have  disclosed  the  on- 
coming street  car,  travelling  at  a moderate  rate  of  speed,  and 
close  enough  to  the  corner  to  interfere  with  his  safe  crossing. 
In  the  position  in  which  he  was  while  crossing  the  street,  with 
the  windows  of  the  wagon  frosted  over,  he  was  undoubtedly 
proceeding  blind  so  far  as  traffic  from  the  west  on  Dupont 
Street  was  concerned.  As  the  trial  Judge  stated  in  his  charge 
to  the  jury:  “The  plaintiff  is  unfortunately  on  the  horns  of  a 

dilemma.  The  deceased  either  saw,  and  having  seen,  carelessly 
got  in  front  of  the  street  car,  which  was  negligence,  or,  on  the 
other  hand,  be  did  not  look,  and  that  also  is  negligence.” 

As  stated  by  Cannon  J.  in  Swartz  Bros.  v.  WillSy  [1935] 
S.C.R.  628,  at  p.  634:  “Where  there  is  nothing  to  obstruct  the 

vision  and  there  is  a duty  to  look,  it  is  negligence  not  to  see 
what  is  clearly  visible.” 

The  only  evidence  of  “fanning”  the  brakes  is  given  by  the 
street  car  motorman.  His  evidence  in  this  connection  is  fairly 
brief,  and  the  pertinent  parts  are  as  follows : 

In  chief  he  says,  (p.  528,  line  12) : 

“Q.  And  the  horse  was  then  walking  north.  In  what  part 
of  the  street  was  the  horse  at  that  time  as  near  as  you  can  tell 
us?  A.  As  far  as  I could  see,  it  was  not  quite  in  the  centre  of 
the  road.  It  was  a shade  to  the  east. 

“Q.  And,  at  that  moment,  how  fast  was  your  car  going, 
at  the  moment  you  first  saw  the  horse?  A.  Eighteen  to  twenty 
miles  an  hour. 

“Q.  Did  you  do  anything?  A.  I threw  off  my  controller. 

“Q.  That  means  you  shut  off  the  power?  A.  Yes. 

“Q.  With  your  left  hand?  A.  Yes. 

“Q.  Did  you  do  anything  then?  A.  I started  to  brake 
up  my  car,  to  check  my  speed. 

“Q.  What  is  the  word  you  have  for  that?  I have  heard  the 
word  ‘fan’.  A.  Yes,  I fanned  the  brakes. 

“Q.  Did  you  do  anything  else?  A.  After  I had  slackened 
my  car  down,  I sounded  my  gong. 

“Q.  Could  you  give  the  jury  an  estimate  of  what  speed  you 
would  be  proceeding  at,  after  you  had  shut  off  your  power, 
immediately  after,  and  had  fanned  your  brakes?  A.  Yes. 
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“Q.  What  speed  would  it  be?  A.  My  speed  was  about 
twelve  to  fifteen  miles  per  hour.  I had  reduced  my  speed.” 

He  says  that  after  the  horse  entered  upon  Dupont  Street 
it  started  to  turn  easterly,  when  suddenly  the  reins  were  pulled, 
jerking  the  horse’s  head  to  the  left  when  the  street  car  was 
about  one  to  one  and  a half  car  lengths  away,  upon  which  the 
horse  pulled  on  the  load  and  came  across  the  tracks  in  a north- 
westerly direction  in  the  path  of  the  oncoming  car.  His 
evidence  as  to  this  is  as  follows  (p.  531,  line  7) : 

“Q.  What  would  be  your  estimate  of  the  distance  the  horse 
was  from  your  southerly  rail  at  the  moment  the  horse’s  head 
was  jerked  and  the  horse  started  to  trot  in  a north-westerly 
direction?  A.  He  was  about  three  or  four  feet  clear  of  the 
southerly  rail. 

“Q.  And  how  far  were  you  from  the  path  of  the  horse 
at  that  moment?  A.  About  a car  length. 

“Q.  Up  to  that  moment  that  the  horse’s  head  was  jerked 
and  it  started  to  trot  across,  had  there  been  any  indication  to 
you  that  the  horse  might  cross  your  rail?  A.  No,  sir,  I had 
no  indication  whatsoever. 

“Q.  Could  you  see  the  driver?  A.  No,  sir,  I couldn’t  see 
the  driver  at  any  time. 

“Q.  And,  at  the  distance  you  have  described,  about  a car 
length  from  the  path  the  horse  was  taking,  what  did  you  do? 
A.  I slapped  the  emergency  on. 

“Q.  You  slapped  the  emergency  on?  A.  Yes,  as  fast  as 
I could  humanly  do  it.  God  only  knows  that. 

“Q.  Did  you  do  anything  else?  A.  Just  held  the  emergency 
brake  right  over.” 

In  cross-examination,  after  repeating  that  he  saw  the  horse 
on  St.  George  Street  approaching  the  southerly  curb  on  Dupont 
Street,  he  says  (p.  561) : 

“Q*.  And  when  you  saw  this  you  immediately  checked  your 
speed  and  fanned  your  brakes?  A.  Yes. 

“Q.  And  when  you  fanned  your  brakes  you  used  the 
service  brake?  A.  A few  pounds  of  air  on  the  wheels. 

“Q.  It  would  bring  your  speed  down  to  about  twelve  to 
fifteen  miles  an  hour?  A.  Yes. 
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“Q.  And  was  there  any  indication,  after  the  horse  came 
out  into  Dupont  Street,  that  it  was  going  to  stop  or  do  anthing 
but  continue  its  course  on  Dupont  Street?  A.  There  was  no 
indication  that  it  was  going  to  stop.’’ 

By  the  Court:  “That  was  a double  barrelled  question.  He 

only  answered  the  first  half.” 

“Q.  Was  there  any  indication  that  the  horse  was  going  to 
do  anything  but  go  straight  across?  A.  No.” 

By  Mr.  McMurtry:  “Q.  As  it  came  out  of  Dupont  Street? 

A.  As  it  came  out  of  Dupont  Street,  there  was  no  indication  he 
was  going  to  stop.  He  turned  east. 

“Q.  As  he  came  into  Dupont  Street,  there  was  no  indica- 
tion; you  say  he  turned  slightly  east.  Was  there  any  indication, 
as  the  horse  actually  entered  Dupont  Street  going  north,  that 
he  was  going  to  do  anything  else  but  cross  the  street?  A.  No, 
sir. 

“Q.  There  wasn’t?  A.  No  indication. 

“Q.  Then,  you  say,  as  he  neared  the  south  rail;  I think 
you  gave  my  friend  a measurement  about  three  feet  from  the 
south  rail?  A.  That  is  when  he  pulled  the  reins.  He  had 
turned  east  then.” 

It  is  pointed  out  by  counsel  for  the  respondent  that  no  other 
witness  corroborates  the  motorman  in  saying  that  the  horse 
started  to  turn  to  the  east;  but  whether  this  occurred  or  not, 
I am  at  a loss  to  understand  how  it  can  be  concluded  from  this 
evidence,  or  that  of  any  other  witness,  that  at  the  time  the 
motorman  “fanned  his  brakes”  he  was  “conscious  of  danger”. 
When  the  horse  was  approaching  Dupont  Street  on  the  walk, 
the  street  car  motorman  had  a right  to  expect  that  it  would 
not  proceed  across  his  path,  and  the  mere  fact  that  he  some- 
what reduced  his  speed  and  was  “fanning”  his  brakes,  should 
not  be  construed  to  mean  that  he  then  thought  there  was  peril 
or  that  any  danger  or  emergency  had  arisen.  A fair  reading 
of  all  the  evidence  indicates,  I think,  clearly  that  he  did  not 
think  at  that  time  that  any  danger  existed,  and  that  he  only 
became  conscious  of  danger  when  the  reins  were  jerked  and  the 
horse  proceeded  directly  across  his  path. 

It  is  argued  by  counsel  for  the  plaintiff  that  even  if  the 
deceased  acted  imprudently  and  negligently,  the  finding  of  the 
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jury  dissociates  this  negligence  from  the  casualty  and  is  in 
fact  a finding  of  ultimate  negligence.  No  answer  was  made  to 
the  question  of  ultimate  negligence  submitted  to  the  jury,  and 
in  any  event  it  has  no  place  as  against  the  defendant  in  the 
circumstances  of  this  case.  The  negligence  of  the  deceased  was 
continuous  up  to  the  time  of  the  impact,  and  on  the  whole 
evidence  in  this  case  a finding  absolving  him  from  negligence 
causing  the  accident  is,  in  my  opinion,  unreasonable  and  perverse. 

In  reviewing  the  evidence,  and  considering  the  question  of 
liability,  I am  not  unmindful  that  this  is  not  a trial  tribunal, 
and  that  in  the  words  of  Lord  Wright  in  Mechanical  and  General 
Inventions  Co.  Ltd.  v.  Austin  and  The  Austin  Motor  Co.  Ltd., 
[1935]  A.C.  346,  at  p.  375:  “the  question  in  truth  is  not 

whether  the  verdict  appears  to  the  appellate  Court  to  be  right, 
but  whether  it  is  such  as  to  show  that  the  jury  have  failed  to 
perform  their  duty.  An  appellate  Court  must  always  be  on 
guard  against  the  tendency  to  set  aside  a verdict  because  the 
Court  feels  it  would  have  come  to  a different  conclusion.” 

The  principles  on  which  a Court  of  Appeal  should  act  in 
dealing  with  the  verdict  of  a jury  were  recently  discussed,  and 
clearly  laid  down,  in  McCannell  v.  McLean,  [1937]  S.C.R.  341, 
in  a judgment  of  Chief  Justice  Sir  Lyman  Duff.  Keeping  these 
principles  in  mind,  the  verdict  of  the  jury  should  not  be  dis- 
turbed if  founded  on  reasonable  evidence;  but,  on  the  other 
hand,  this  Court  is  not  absolved  from  the  duty  of  examining 
the  evidence  with  care  and  determining  in  each  particular  case 
whether  or  not  the  findings  of  the  jury  can  or  cannot  be 
supported. 

I cannot  but  conclude  from  all  the  evidence  in  this  case: 

(1)  That  there  is  no  reasonable  evidence  to  support  the 
finding  against  the  defendant’s  motorman,  and  that  it  does  not 
constitute  a finding  of  negligence  in  law,  and, 

(2)  That  all  the  evidence  indicates  clearly  that  the  deceased 
was  guilty  of  negligence  which  was  the  proximate  and  effective 
cause  of  the  unfortunate  casualty  which  resulted  in  his  death. 
Having  come  to  these  conclusions  it  is  unnecessary  to  express 
an  opinion  on  the  other  points  raised  in  this  appeal,  but  it  is 
probably  desirable  that  I should  do  so,  at  least  in  connection 
with  three  contentions  raised  by  counsel  for  the  appellant. 
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Mr.  Phelan  contends  that  the  plaintiff  in  this  action  has 
elected  to  take  compensation  from  The  Workmen’s  Compensa- 
tion Board  and  is  in  receipt  of  the  same,  and  having  so  elected 
under  sec.  8 of  The  Workmen’s  Compensation  Act,  R.S.O.  1937, 
ch.  204,  the  Board  is  subrogated  to  the  plaintiff’s  right,  and  that 
the  Board  is  in  fact  the  real  plaintiff  in  this  action,  and  that 
this  fact  should  have  been  in  evidence  before  the  jury. 

At  the  trial,  when  defence  counsel  sought  to  cross-examine 
the  plaintiff  on  this  point,  objection  was  taken,  and  after 
argument  and  evidence  in  the  absence  of  the  jury,  the  learned 
trial  Judge  excluded  the  evidence.  The  matter  does  not  become 
of  importance  unless  the  plaintiff  has  made  an  election  under 
the  Act. 

What  occurred  in  this  case  was  that  the  plaintiff’s  solicitors 
before  commencing  action,  wrote  to  the  Board  pointing  out 
that  their  client  desired  to  institute  legal  proceedings,  and, 
further,  “under  the  circumstances  it  is  our  client’s  desire,  with 
the  Board’s  approval,  to  reserve  her  election  until  either  a 
satisfactory  settlement  has  been  made  by  the  T.T.C.,  or  until 
a final  judgment  is  rendered  in  the  case;  in  the  meantime  our 
client  to  receive  the  pension  to  which  she  is  entitled  under  the 
Act  on  the  understanding  that  if  and  when  any  moneys  are 
recovered  from  the  T.T.C.  that  the  Board  would  be  reimbursed 
for  the  full  amount  which  they  had  expended  in  this  case  on 
behalf  of  our  client,  plus  a sum  equal  to  7 per  cent,  of  the  moneys 
expended  by  the  Board  to  cover  the  Board’s  administration 
costs”.  To  this  suggestion  the  Board,  after  acknowledging  the 
above  proposal,  replied  as  follows:  “The  Board  will  proceed 

to  deal  with  this  claim  on  a filing  of  a proper  election.  It  is 
understood  that  your  client  intends  to  proceed  against  the 
T.T.C. , and  the  Board  agrees  to  this  on  your  undertaking  that, 
should  your  client  recover  damages  by  way  of  settlement  or 
judgment,  your  client  will  reimburse  the  Board  in  the  amount 
paid  out  on  the  claim  plus  a sum  for  administration  expenses”. 
No  further  correspondence  ensued,  and  no  further  or  other 
document  of  election  was  filed. 

In  pursuance  of  this  arrangement,  the  plaintiff  has  been 
receiving  payments  from  the  Board,  and  at  the  time  of  the 
trial  had  received  a total  of  $387.00. 
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During  the  trial,  she  completed  and  filed  as  an  exhibit 
an  assignment  of  this  amount  to  The  Workmen’s  Compensation 
Board  out  of  any  judgment  or  settlement  for  damages  she  might 
receive  from  the  defendant  commission. 

We  are  not  concerned  in  this  action  with  the  rights  as 
between  the  plaintiff  and  The  Workmen’s  Compensation  Board. 
Mr.  Phelan  contends  that  the  Board  being  a statutory  body, 
and  having  only  the  right  given  to  it  by  the  statute,  had  no 
right  or  authority  to  make  such  an  arrangement  or  to  take 
such  conditional  election.  The  question  with  which  we  are  con- 
cerned in  this  action  is  whether  or  not  the  plaintiff  has  made 
an  election. 

As  stated  by  Orde  J.  in  Cooper  v.  Canadian  Northern  Ontario 
Ry,  Co,  (1924),  55  O.L.R.  256,  at  p.  260:  “Election  is  The 

exercise  of  his  choice  by  a man  left  to  his  own  free  will  to 
take  or  do  one  thing  or  another.  It  is  the  obligation  conferred 
upon  a person  to  choose  between  two  inconsistent  or  alternative 
rights  or  claims:’  Wharton’s  Law  Lexicon,  12th  ed.,  p.  317. 
‘ “Election”  is  when  a man  is  left  to  his  own  free  will  to  take 
or  do  one  thing  or  another  which  he  pleaseth:’  Termes  de  la 
Ley,  quoted  in  Stroud’s  Judicial  Dictionary,  p.  608”. 

In  the  case  of  Toronto  Ry,  Co,  v.  Hutton  (1919),  59  S.C.R. 
413,  the  plaintiff  had  elected  to  take  compensation  out  of  the 
accident  fund  which  was  awarded  and  paid  for  a time.  He  then 
brought  an  action  against  the  defendant  railway,  and  after 
trial  obtained  an  order  from  the  Board  allowing  him  to  with- 
draw his  election. 

After  careful  consideration  of  this  case  and  also  of  Mclver 
V.  Tammi  (1921),  49  O.L.R.  179,  and  Cooper  v.  Canadian 
Northern  Ontario  Ry,  Co,  {supra) , I am  of  opinion  that  the 
evidence  in  this  case  does  not  establish  that  the  plaintiff  has 
made  an  election  as  contemplated  by  the  Act.  Her  solicitors 
in  their  application  to  the  Board  reserved  her  election  until 
settlement  or  judgment,  and  the  Board  in  reply,  although  they 
say  her  claim  will  be  dealt  with  upon  the  filing  of  a proper 
election,  apparently  accepted  and  implemented  the  proposed 
arrangement.  Coming  to  this  conclusion,  and  without  express- 
ing any  opinion  as  to  the  right  of  the  Board  to  make  with  the 
plaintiff  the  arrangement  which  it  did,  I think  the  evidence  on 
this  point  was  properly  excluded. 
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Again  it  is  argued  that  there  has  been  duplication  of  the 
damages  assessed  under  The  Fatal  Accidents  Act,  R.S.O.  1937, 
ch.  210,  and  under  The  Trustee  Act,  R.S.O.  1937,  ch.  165.  The 
question  is  discussed  in  the  recent  case  of  Feay  v.  Barnwell, 
[1938]  1 All  E.R.  31,  a case  tried  without  a jury.  At  p.  35 
the  learned  trial  Judge  refers  to  the  leading  case  of  Rose  v. 
Ford,  [1937]  A.C.  826,  and  quotes  therefrom  as  follows: 

“In  the  case  of  Rose  v.  Ford,  Lord  Atkin  said,  at  p.  835: 
T should  add  that  I see  no  difficulty  as  to  the  alleged  duplica- 
tion of  damages  under  the  Act  of  1934  and  the  Fatal  Accidents 
Acts.  If  those  who  benefit  under  the  last-mentioned  Acts  also 
benefit  under  the  will  or  intestacy  of  the  deceased  personally, 
their  damages  under  those  Acts  will  be  affected.’  I observe 
that  the  words  of  Lord  Atkin  are  ‘will  be  affected.’  Lord 
Wright,  in  the  course  of  his  opinion  in  the  same  case  said,  at 
p.  852:  ‘There  is  one  other  point  I ought  to  mention.  It  is 

said  that  if  this  element  of  damage  is  allowed,  there  may  be  a risk 
of  duplication  of  damages,  in  particular  because  the  Act  of 
1934  by  sect.  1(5)  provides  that  the  rights  conferred  by  the 
Act  shall  be  in  addition  to,  and  not  in  derogation  of,  rights 
conferred  on  dependants  by  the  Fatal  Accidents  Act  or  other 
like  Acts.  If  the  Act  necessarily  involved  this  consequence,  it 
would  all  the  same  have  to  be  enforced.  But  in  my  opinion 
the  Act  does  not.  I think  that  in  practice  no  duplication  of 
damages  need  occur.  I think  the  jury  would  be  properly  directed 
to  take  into  account  either  that  they  were  at  the  same  time 
giving  damages  under  Lord  Campbell’s  Act  as  they  did  here, 
or  that  such  damages  had  been  or  might  be  given.  The  object 
of  damages  in  these  cases  is  compensation  for  the  benefit  of  the 
estate.  It  is  true  that  the  claims  under  Lord  Campbell’s  Act 
are  independent  and  are  for  separate  pecuniary  loss  sustained 
by  the  dependants,  whereas  the  damages  under  the  Act  of 
1934  go  into  the  general  estate  in  which  quite  different  persons, 
creditors,  legatees  or  other  beneficiaries  might  be  interested. 
But  one  of  the  fruits  of  continued  life  is  generally  provision  for 
dependants.  If  that  provision  is  made  good  by  awards  under 
the  Fatal  Accidents  Acts,  the  loss  consequent  on  the  shortening 
of  life  may  be  deemed  to  be  pro  tanto  reduced.  The  award  of 
damages  in  the  present  case  shows  how  duplication  may  be 
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avoided.  This  matter  can  fairly  be  left  to  the  good  sense  of  the 
jury  or  judge’.” 

In  this  case  the  learned  trial  Judge  has  charged  the  jury 
that  there  must  be  no  overlapping  of  damages,  and  after  illus- 
trating to  the  jury  how  this  might  come  about,  he  pointed  out 
that  in  determining  the  plaintiff’s  loss  under  The  Fatal  Acci- 
dents Act  they  must  take  into  consideration  the  benefits  that 
accrued  to  her  under  The  Trustee  Act.  I appreciate  the  diffi- 
culties that  would  confront  a jury  in  trying  to  work  this  out. 
However,  the  words  of  Lord  Wright  {supra)  indicate  that  this 
is  a matter  to  be  left  to  the  good  sense  of  a jury  or  Judge,  and 
in  this  case  the  jury  having  been  charged  on  the  point  and 
specifically  instructed  to  avoid  duplication,  I think  the  assess- 
ment of  damages  is  not  open  to  attack  on  that  ground. 

It  is  further  urged  that  in  any  event  the  amount  which  the 
plaintiff  has  received  from  The  Workmen’s  Compensation  Board 
to  date  should  have  been  before  the  jury  and  be  considered  as 
an  element  in  fixing  the  damages  to  be  assessed  under  The 
Fatal  Accidents  Act,  and  that  the  jury  should  have  been  so 
instructed.  In  view  of  the  fact  that  under  the  arrangement 
between  the  plaintiff  and  the  Board  she  is  to  repay  to  the  Board 
from  any  damages  recovered  by  settlement  or  judgment  all 
moneys  paid  out  by  the  Board  with  interest,  her  expectation 
of  pecuniary  benefit  is  not  affected  by  this  advance,  and  it  is 
not,  in  my  opinion,  a matter  to  be  considered  by  the  jury  in 
assessing  these  damages. 

For  the  reasons  stated  I am  of  opinion  that  the  appeal  must 
be  allowed  with  costs  and  the  action  dismissed  with  costs  if 
demanded. 


Appeal  allowed  and  action  dismissed  with  costs. 
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[COURT  OF  APPEAL.] 

Roblin  v»  Drake* 

Appeals — Jurisdiction  of  Court  of  Appeal — Appeal  by  plaintiff  from  an 

order  of  a County  Court  Judge  setting  aside  a default  judgment — 

Interlocutory  order — The  County  Courts  Act,  R.S.O.  1937,  ch.  103, 

sec.  37. 

The  plaintiff  appealed  to  the  Court  of  Appeal  from  an  order  of  a 
County  Court  Judge  setting  aside  a default  judgment  of  the  County 
Court  and  allowing  the  defendant  to  enter  an  appearance. 

Held,  that  the  Court  of  Appeal  did  not  have  jurisdiction  to  entertain 
the  appeal  since  the  order  of  the  County  Court  Judge  was  inter- 
locutory and  not  final  and  bv  sec.  37(2)  of  The  County  Courts  Act, 
R.S.O.  1937,  ch.  103,  no  appeal  lies  from  an  order  or  decision  of  a 
County  Court  which  is  not  final  in  its  nature. 

Hendrickson  v.  Kallio,  [1932]  O.R.  675,  applied;  Hill  v.  Sunny  Land  Cafe 
& Co.,  [1931]  O.R.  436,  not  followed. 

An  appeal  by  the  plaintiff  from  an  order  of  His  Honour 
Judge  Lee,  of  the  County  Court  of  the  County  of  York,  setting 
aside  a default  judgment  and  allowing  the  defendant  to  enter 
an  appearance. 

November  8th,  1938.  The  appeal  was  heard  by  Middleton^ 
Hasten  and  Gillanders  JJ.A. 

H.  M.  Howell,  for  the  plaintiff,  appellant. 

8.  J.  Birnhaum,  for  the  defendant,  respondent. 

November  17th,  1938.  The  judgment  of  the  Court  was  de- 
livered by  Middleton  J.A.: — ^An  appeal  by  the  plaintiff  from 
an  order  pronounced  by  His  Honour  Judge  Lee,  in  Chambers, 
in  an  action  in  the  County  Court  of  the  County  of  York,  setting 
aside  a default  judgment  signed  by  the  plaintiff  on  the  13th  day 
of  August,  1938,  and  the  execution  issued  thereon,  and  allowing 
the  defendant  to  enter  an  appearance  notwithstanding  his  de- 
fault, and  directing  the  costs  of  the  application  before  him  to 
be  to  the  plaintiff  in  the  cause. 

The  plaintiff  complains  that  the  learned  Judge  exercised  no 
real  discretion  in  the  making  of  the  order  and  was,  in  fact,  under 
a misapprehension  or  exercised  his  discretion  upon  an  erroneous 
principle,  particularly  in  the  disposition  made  by  him  as  to  costs. 

It  was  objected  that  no  appeal  would  lie  from  the  order  in 
question  to  this  Court. 

The  statute  governing  the  matter  is  The  County  Courts  Act, 
R.S.O.  1937,  ch.  103,  sec.  37(1)  (b),  which  confers  a right  of 
appeal  from  “every  decision  or  order  in  any  cause  or  matter  dis- 
posing of  any  right  or  claim”.  Subsec.  2 is  also  of  importance  for 
it  provides  that  there  shall  be  no  appeal  from  “an  order  or  deci- 
sion which  is  not  final  in  its  nature,  but  is  merely  interlocutory”. 
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It  appears  very  clear  to  us  that  this  order  is  not  final  in 
its  nature  but  is  merely  interlocutory.  The  finality  contemplated 
by  the  statute  is  a finality  in  the  disposition  of  the  rights  of  the 
plaintiff  and  defendant  set  up  in  the  litigation.  It  is  these  alone 
that  are  regarded.  The  order  may  be  final  in  that  it  finally  dis- 
poses of  some  other  right  arising  in  the  course  of  the  litigation, 
e.g.,  the  right  to  have  an  action  tried  by  a jury,  but  it  remains 
interlocutory,  as  in  such  cases  it  determines  only  a question  as 
to  procedure. 

We  would  have  had  no  difficulty  in  at  once  disposing  of  the 
case  had  it  not  been  for  the  decision  in  Hill  v.  Sunny  Land  Cafe 
& Co.,  [1931]  O.R.  436,  where  it  was  apparently  held  that  an 
order  similar  to  that  now  in  question  was  appealable.  The  Hon- 
ourable Mr.  Justice  Riddell  thus  summarily  disposed  of  the  mat- 
ter, “We  held  that  under  the  County  Courts  Act  . . . the  appeal 
was  permissible;  cf.,  F.  J.  Castle  d Co.  Ltd.  v.  Kouri  (1909),  18 
O.L.R.  462.”  The  ground  for  the  decision  is  not  otherwise  indi- 
cated. The  case  referred  to  by  the  learned  Judge  was  one  widely 
differing  in  its  nature  from  that  now  under  consideration.  A 
Judge  had,  under  the  then  Rule  603,  permitted  plaintiffs  to  sign 
a final  judgment  for  the  amount  claimed  unless  the  defendants 
were  able  to  give  security.  This  was  held  to  be  a final  order  so 
that  the  defendants  who  had  been  denied  an  unconditional  right 
to  defend  could  appeal.  Clearly,  it  is  no  authority  for  the  decision 
in  the  Hill  case  or  this  case. 

The  question  is  by  no  means  new  and  the  decisions  of  the 
Courts  have  been  by  no  means  consistent.  In  England  the  point 
arises  under  the  provisions  of  The  Judicature  Act.  An  appeal 
will  lie  from  an  interlocutory  order  to  the  Court  of  Appeal  and 
in  other  cases  an  appeal  used  to  lie  to  a Divisional  Court  from 
final  orders.  In  the  one  case  a certain  notice  is  required,  and 
in  the  other  a longer  notice.  These  were  mere  matters  of  detail 
and  tend  toward  diversity  of  opinion.  Various  artificial  tests  have 
resulted  from  an  attempt  to  reconcile  these  decisions.  More  re- 
cently the  Court  has  come  back  to  the  comparatively  simple  test 
suggested  by  Sir  George  Jessel  M.R.  in  In  re  Stockton  Iron  Fur- 
nace Co.  (1878),  10  Ch.  D.  335,  where  he  points  out  that  the 
rules  contemplate  two  classes  of  orders,  final  orders  which  de- 
termine the  rights  of  parties  and  interlocutory  orders  which  do 
not  determine  the  rights. 
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In  1903  in  Bozson  v.  Altrincham  Urban  District  Council, 
[1903]  1 K.B.  547,  the  Court  of  Appeal  accepted  this  definition. 
The  Court  was  presided  over  by  the  Lord  Chancellor,  Lord 
Halsbury,  Lord  Alverstone  C.J.  and  Sir  F.  H.  Jeune.  Lord 
Halsbury  remarks  that  he  prefers  to  follow  the  earlier  decision. 
Lord  Alverstone  remarks  that  the  real  test  for  determining  this 
question  ought  to  be  this:  “Does  the  judgment  or  order,  as 

made,  finally  dispose  of  the  rights  of  the  parties?  If  it  does, 
then  I think  it  ought  to  be  treated  as  a final  order;  but  if  it 
does  not,  it  is  then,  in  my  opinion,  an  interlocutory  order.” 
This  Court  determined  in  Hendrickson  v.  Kallio,  [1932]  O.R. 
675  in  favour  of  this  interpretation,  and  this  case  has  been  taken 
as  settling  the  practice  in  Ontario,  and  if  the  decision  in  the 
Hill  case  is  in  conflict  with  this,  it  must  be  taken  to  be  overruled. 

The  appeal  is  therefore  quashed  with  costs  to  be  paid  by  the 
plaintiff  to  the  defendant. 

Appeal  quashed  with  costs. 


[COURT  OF  APPEAL.] 

Carey  v.  Freeman  et  al. 

Practice — Counterclaim — Action  by  infant,  by  next  friend,  to  recover 
damages  for  personal  injuries — Counterclaim  by  defendant  against 
infant  and  infant’s  mother  for  declaration  that  a prior  release  of  the 
defendant  from  liability  was  valid — Regularity  of  counterclaim— 
Rule  112. 

An  infant,  by  his  uncle  as  next  friend,  brought  this  action  to  recover 
damages  for  personal  injuries.  The  defendants  counterclaimed  against 
the  infant  and  the  mother  of  the  infant  for  a declaration  that  a prior 
release  executed  by  the  infant  and  his  mother  was  entered  into 
for  valuable  consideration  and  in  good  faith,  and  was  binding  upon 
the  infant,  and  for  full  indemnity  for  the  costs  of  the  action. 

Held,  by  the  Court  of  Appeal,  affirming  an  order  of  Rose  C.J.H.C., 
that  the  summons  to  the  mother  of  the  infant  as  defendant  by  coun- 
terclaim should  be  set  aside.  The  release,  if  valid,  constitutes  a 
complete  defence  to  the  action  and  there  is  no  need  to  plead  a 
. counterclaim  based  on  it.  If,  on  the  other  hand,  the  release  is 
invalid,  the  infant  plaintiff  is  not  concerned  with  any  remedies  which 
the  defendant  may  have  against  his  mother  and  the  infant’s  action 
I should  not  be  confused  by  the  introduction  of  irrelevant  issues. 

An  appeal  by  the  defendants  in  the  action,  pursuant  to  leave 

I granted  by  Gillanders  J.A.,  from  an  order  of  Rose  C.J.H.C.  allow- 

I ing  an  appeal  by  the  defendant  by  counterclaim  from  an  order 

i of  the  Master  dismissing  a motion  by  the  defendant  by  counter- 

j claim  for  an  order  setting  aside  the  summons  to  the  defendant 

i by  counterclaim  issued  herein. 
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November  4th  and  7th,  1938.  The  appeal  was  heard  by 
Middleton,  Hasten  and  Gillanders  JJ.A. 

F.  Erichsen-Brownj  K.C.,  for  the  defendants,  appellants. 

E.  W,  Rush,  for  Edith  Carey,  defendant  by  counterclaim,  re- 
spondent. 

M.  Shulman,  for  the  plaintiff. 

November  16th,  1938.  Middleton  J.A.: — An  appeal  by  leave 
of  the  Honourable  Mr.  Justice  Gillanders  from  the  order  of  the 
Honourable  the  Chief  Justice  of  the  High  Court  dated  the  30th 
day  of  September,  1938,  allowing  an  appeal  by  the  defendant  by 
counterclaim  from  an  order  of  the  Master  in  Chambers  dated 
the  20th  day  of  September,  1938,  whereby  he  dismissed  an 
application  of  the  defendant  by  counterclaim  for  an  order  setting 
aside  the  summons  to  the  defendant  by  counterclaim  issued 
herein. 

To  understand  the  nature  of  the  application  heard  before  us 
it  is  necessary  to  outline  the  proceedings  herein  in  the  action 
and  antecedent  thereto. 

Ronald  Carey  is  a young  lad  said  to  be  now  nineteen  years 
of  age.  On  the  13th  of  July,  1937,  he  was  operating  a motor- 
cycle upon  the  Lake  Shore  Highway.  At  the  same  time  the 
defendant  Esther  Freeman  was  operating  a motor  car  upon 
the  said  highway  by  her  co-defendant  Richard  Freeman  as  chauf- 
feur. The  motorcycle  and  automobile  collided,  and  the  infant, 
Ronald  Carey,  suffered  somewhat  severe  injury. 

Mrs.  Freeman  carried  an  insurance  policy,  and  so  advised 
Carey.  The  result  was  that  a claim  was  made  by  Carey  upon 
the  insurance  company  through  his  mother  and  next  friend, 
Edith  Carey.  This  claim  was  put  forward  through  one  Stanley 
B.  Douglas,  one  of  the  solicitors  of  this  Court,  and  amounted  to 
$408.70.  The  claim  was  ultimately  adjusted  with  the  insurance 
company  at  $363.70  and  paid  over  by  the  insurance  company  to 
the  infant  and  his  mother,  the  insurance  company  taking  a re- 
lease in  general  terms  duly  executed  under  seal  by  Ronald  Carey 
and  by  Edith  Carey.  In  the  document  signed,  Ronald  and  Edith 
Carey  respectively  agreed  to  indemnify  and  hold  harmless  the 
said  Esther  Freeman,  Richard  Freeman,  who  was  driving  the 
car,  and  the  Liverpool-Manitoba  Assurance  Company,  Limited, 
with  respect  to  the  claims  released.  This  release  was  accom- 
panied by  a certificate  by  Mr.  Douglas  that  as  solicitor  for  the 
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Careys  he  had  advised  them  as  to  their  rights,  and  that  they 
signed  the  release  in  question  with  the  full  knowledge  and  con- 
sent of  himself  as  their  solicitor.  The  insurance  company  ac- 
cepting this  release  must  have  well  known  that  it  was  not  an 
effective  document  so  far  as  the  infant  was  concerned.  It  was 
made  entirely  out  of  Court.  Had  the  mother  proceeded  to  an 
action,  the  Court  would  not  have  sanctioned  the  settlement  so 
as  to  bind  the  infant  without  an  independent  investigation  made 
by  the  Official  Guardian.  Whether  for  motives  of  economy  or 
otherwise,  the  bringing  of  an  action  and  the  sanction  of  the 
Court  on  behalf  of  the  infant  was  dispensed  with. 

Matters  remained  in  this  situation  until  the  15th  June,  1938, 
when  just  before  the  statutory  limitation  Ronald  Carey,  who 
is  still  an  infant,  concluded  that  the  settlement  made  was  an  im- 
prudent settlement.  He  then  consulted  his  uncle,  who  undertook 
to  supplant  his  mother  as  his  next  friend,  and  consulted  also 
another  solicitor,  Mr.  Shulman,  and  instituted  an  action  in  this 
Court  claiming  $7,500.00  damages  for  the  injury  sustained, 
which  had  been  settled  for  as  aforesaid.  The  statement  of 
claim  was  in  due  course  delivered  on  the  22nd  of  June,  1938.  The 
claim  sets  forth  the  injuries  to  the  plaintiff  and  numerous  grounds 
of  negligence  on  the  part  of  the  defendants,  and  makes  no  men- 
tion of  the  settlement.  The  defendants  filed  a pleading  to  this, 
called  a statement  of  defence  and  counterclaim.  In  this  they 
naturally  deny  the  negligence  imputed  to  them,  and  as  a defence 
to  the  action  set  up  the  release  and  the  payment  of  $363.70 
in  full  of  the  damages  sustained.  To  this  there  is  no  objection, 
but  the  defendants  also  counterclaim  and  set  up  in  the  counter- 
claim the  settlement  and  release,  and  claim  against  the  plaintiff, 
the  infant,  and  against  his  former  next  friend,  his  mother,  and 
as  against  the  infant  suing  by  his  next  friend,  a declaration  that 
the  release  was  entered  into  for  valuable  consideration  and  in 
good  faith,  and  ask  that  the  settlement  be  approved  nunc  pro 
tunc  by  the  Court  on  behalf  of  the  infant.  They  also  ask  that  it 
may  be  declared  that  the  settlement  conferred  a benefit  upon 
the  infant,  and  was  made  with  legal  advice  and  with  the  approval 
of  a solicitor  acting  for  the  infant  and  with  the  approval  of  the 
natural  guardian  of  the  infant,  and  was  binding  upon  him  apart 
from  the  approval  by  the  Court;  and  further,  specifically,  an 
order  approving  of  the  same  nunc  pro  tunc;  and  further,  the  de- 
fendants counterclaim  asking  as  against  the  infant  and  as  against 
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his  mother  and  former  next  friend  full  indemnity  for  the  costs 
of  the  action;  and  further,  a counterclaim  for  $119.00  damage 
done  in  the  accident  to  tne  defendant’s  motor  car. 

This  counterclaim  is  rather  a unique  proceeding  in  that  the 
defendants  to  it  are  “Ronald  Carey,  an  infant,  by  his  next  friend 
Harold  Carey,  and  Ronald  Carey  and  Edith  Carey”.  An  infant 
cannot  be  made  a defendant  to  a counterclaim  to  defend  by  a 
next  friend;  he  must  defend  by  his  guardian.  Probably  the  solici- 
tor pleading  this  counterclaim  realized  this  difficulty,  for  he  not 
only  sues  the  infant  by  his  next  friend,  but  he  makes  him  per- 
sonally a party  to  the  counterclaim.  The  objection,  however,  is 
raised  not  by  the  infant  but  by  Edith  Carey.  She  says,  in  effect, 
‘T  am  not  liable  to  be  sued  in  this  action  as  defendant  by  counter- 
claim. The  defendant  has  no  claim  against  me  jointly  with  the 
plaintiff.  A counterclaim  cannot  be  set  up  against  me  which  is 
essentially  different  from  the  counterclaim  against  the  plaintiff”. 

As  ancillary  to  the  counterclaim,  a summons  was  issued  to 
the  infant  and  his  mother  as  defendants  by  counterclaim  pur- 
porting to  be  issued  by  virtue  of  Rule  112,  a procedure  to  be 
taken  against  persons  joined  by  counterclaim  who  are  not 
already  parties  to  the  action.  Technically,  this  procedure  was 
improper  so  far  as  the  infant  was  concerned.  He  was  already 
a party  to  the  action.  Mrs.  Carey  moved  to  set  it  aside,  and  to 
discharge  her  from,  the  action  upon  the  ground  that  she  is  not 
properly  a defendant  by  counterclaim.  The  Master  refused  the 
application.  On  appeal  the  Honourable  the  Chief  Justice  of  the 
High  Court  set  aside  the  Master’s  order  and  the  summons  where- 
by Mrs.  Carey  was  added,  directing  that  the  defendants  do  pay 
Mrs.  Carey  her  costs  of  this  action  forthwith  after  taxation. 

In  the  view  of  the  learned  Chief  Justice  the  release,  if  valid, 
forms  a complete  defence  to  the  action.  There  is  no  necessity 
whatever  for  pleading  a counterclaim  based  upon  it.  If,  on  the 
other  hand,  the  release  is  invalid,  the  infant  is  not  concerned  with 
any  remedies  the  plaintiff  may  have  against  his  mother,  at  one 
time  next  friend.  The  plaintiff’s  action  ought  not  to  be  confused 
by  the  introduction  to  it  of  irrelevant  issues.  The  plaintiff  in  the 
action  has  enough  difficulty  in  his  way.  I fully  agree  with  all 
that  has  been  said  by  the  learned  Chief  Justice. 

It  was  long  ago  pointed  out  by  Chief  Justice  Armour  that 
calling  that  which  is  a defence  a counterclaim  did  not  make  it  a 
counterclaim;  it  still  remained  a defence.  Ordinarily,  one  is  not 
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captious  about  the  names  of  pleadings,  but  a counterclaim  in  any 
strict  sense  is  in  the  nature  of  a cross  action,  and  is  not  in  its 
nature  a defence  to  the  plaintiff’s  claim.  See  Cutler  v.  Morse 
(1888),  12  P.R.  594. 

I have  already  said  that,  in  my  opinion,  a release  of  a claim 
by  an  infant  without  the  sanction  of  the  Court  is  invalid.  My 
attention  has  been  drawn  to  a growing  practice  on  the  part  of 
insurance  companies  to  arrange  such  settlements  and  to  pay 
considerable  sums  of  money  to  a next  friend  of  an  infant.  The 
Rules  require  the  amount  recovered  in  an  action  for  an  infant 
to  be  paid  into  Court  for  his  benefit.  When  a settlement  is 
made  out  of  Court  there  is  no  such  precaution.  The  infant  too 
often  does  not  receive  the  benefit  of  the  money  paid;  too  often 
the  money  is  paid  to  the  next  friend,  supposed  to  be  a refund 
for  doctors’  accounts  and  hospital  bills  paid.  These  moneys  do 
not  reach  the  doctor  or  the  hospital.  It  goes  without  saying 
that  a solicitor  receiving  moneys  in  equity  belonging  to  the 
hospital  or  doctor,  and  misapplying  them  would  render  himself 
liable  to  summary  proceedings  for  contempt  of  Court,  but  these 
proceedings  are  a poor  substitute  for  the  proper  proceeding  in 
an  action,  namely,  payment  into  Court  to  the  credit  of  the 
infant,  and  payment  out  to  the  doctor  or  hospital  as  the  case 
may  be.  All  considerations  point  to  the  wisdom  of  the  settled 
practice,  and  the  folly  of  the  modern  substitute.  The  Court, 
as  far  as  I know,  has  no  jurisdiction  to  make  an  order  approving 
of  a compromise  already  made  and  acted  upon;  it  can  only 
authorize  where  the  consideration  is  executory  and  not  already 
executed. 

The  appeal  will  therefore  be  dismissed  with  costs,  those  of 
the  mother  payable  forthwith,  and  those  payable  to  the  plaintiff 
to  be  in  any  event  of  the  cause. 

Masten  J.A.  agreed  with  Middleton  J.A. 

Gillanders  J.A.: — In  view  of  the  part  played  by  the  mother 
in  the  previous  settlement  pleaded  by  the  defendants,  and  of  the 
fact  that  $363.70  was  paid  to  the  joint  order  of  the  infant  plain- 
tiff, the  mother,  Edith  Carey,  and  their  then  solicitor,  I inclined 
to  the  opinion  that  if  the  defendants  desired,  the  mother  should 
be  before  the  Court  in  this  action  in  some  form,  if  for  no  other 
purpose  to  ascertain  what  amount  of  the  moneys  paid  had  been 
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received  by  the  infant  or  was  expended  by  the  mother  for  his 
benefit. 

My  brothers  are  both  of  the  opinion  that  this  cannot  be  done 
in  this  case  under  Rule  112;  and,  after  having  read  the  opinion 
of  the  Honourable  Mr.  Justice  Middleton,  I am  not  prepared  to 
dissent  in  this  regard. 

Appeal  dismissed  with  costs. 


[COURT  OF  APPEAL.] 

Bedell  v*  Gefaell  (No.  1). 

Conflict  of  laws — Foreign  judgments — Action  on  New  Jersey  judgment 
— Foreign  judgment  based  on  liability  arising  out  of  promissory 
note — The  Statute  of  Limitations — Jurisdiction  of  New  Jersey 
Court — Defendant  domiciled  and  resident  in  New  Jersey. 

An  action  on  a foreign  judgment  is  in  reality  an  action  for  the  recovery 
of  a simple  contract  debt.  The  foreign  judgment  creates  a new 
starting  point,  and  from  it  there  is  inferred  a promise  to  pay  the 
amount  of  the  debt  as  adjudged  and  there  flows  from  this  liability 
a liability  to  pay  interest,  not  as  a matter  of  contract,  but  as 
damages  for  the  wrongful  withholding  of  money:  In  re  Low;  Bland 
V.  Low,  [1894]  1 Ch.  147,  applied. 

By  The  Evidence  Act,  R.S.O.  1937,  ch.  119,  sec.  32,  a judgment  or  other 
judicial  proceeding,  made,  had  or  recovered,  inter  alia,  in  any  Court 
of  Record  of  the  United  States  or  of  any  State  of  the  United  States 
of  America,  may  be  proved  by  an  exempliflcation  under  the  seal  of 
the  Court  without  any  proof  of  the  authenticity  of  such  seal  or 
other  proof  whatever.  The  judgment  of  the  foreign  Court  and  the 
pleadings  in  the  foreign  action  may  be  validly  proved  by  such 
an  exempliflcation,  but  affidavits  and  interlocutory  proceedings  in 
the  foreign  action  can  not  be  validly  proved  by  such  an  exempli- 
flcation. 

An  action  on  a foreign  judgment. 

The  action  was  tried  by  Roach  J.,  without  a jury,  at  Toronto. 
M.  L.  Gordon,  K.C.,  for  the  plaintiff. 

J.  R.  Cartwright,  K.C.,  for  the  defendant. 

July  2nd,  1938.  Roach  J.: — In  this  action  the  plaintiff  is 
suing  on  a judgment  recovered  by  her  against  the  defendant 
in  an  action  instituted  by  her  against  him  in  the  Supreme  Court 
of  the  State  of  New  Jersey  on  May  28th,  1937,  and  the  judgment 
is  dated  the  9th  day  of  August,  1937,  and  is  for  the  sum  of 
$86,471.63  and  costs,  which  costs  were  subsequently  taxed  in 
those  proceedings  at  $64.42  making  a total  of  $86,536.05. 

In  his  statement  of  defence  the  defendant  alleges  that  the 
foregoing  judgment  was  pronounced  in  an  action  founded  upon 
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a judgment  in  an  earlier  action  brought  against  him  in  the 
United  States  District  Court  for  the  District  of  New  Jersey 
on  or  about  January  14th,  1929;  that  this  earlier  action  was 
founded  upon  a promissory  note  for  the  sum  of  $46,523.29, 
which  became  payable  with  interest  in  September,  1925;  that 
the  defendant  personally  entered  a defence  in  that  earlier  action, 
and  that  his  defence  as  so  entered  was  a good  defence  in  law 
to  the  action,  but  that  he  was  not  served  with,  and  did  not 
receive,  any  notice  of  the  trial  thereof,  although  entitled  under 
the  practice  of  the  Court  to  such  notice,  and  that,  as  a result, 
he  did  not  appear  at  the  trial,  although  it  was  his  intention 
to  do  so,  and  that  judgment  was  given  against  him  by  default 
without  his  defence  being  heard  and  without  his  having  any 
opportunity  to  present  his  defence  to  the  Court.  The  defendant 
further  alleges  that  when  the  later  action  against  him  was 
brought  in  the  New  Jersey  Supreme  Court,  that  Court  gave 
judgment,  on  the  ground  that  it  was  concluded  by  the  earlier 
judgment  and  that  it  could  not  inquire  into  the  question  as  to 
whether  or  not  the  defendant  had  received  notice  or  had  had 
an  opportunity  of  presenting  a defence;  and  the  defendant 
therefore  pleads  that  the  judgment  now  sued  on  and  the  pro- 
ceedings in  the  earlier  action  were  contrary  to  natural  justice. 
The  defendant  also  pleads  the  Statute  of  Limitations.  On  this 
statement  of  defence  the  plaintiff  has  joined  issue. 

During  the  course  of  the  proceedings  in  this  action  and 
before  trial,  an  application  to  the  Master  was  made  by  the 
defendant  for  an  order  directing  the  plaintiff  to  attend  for 
examination  for  discovery.  That  application  was  dismissed, 
upon  counsel  for  the  plaintiff  making  certain  admissions.  These 
admissions  are  set  out  in  the  Master’s  order  and,  briefly,  are  as 
follows : 

(a)  That  the  plaintiff  is  domiciled  in  the  State  of  New  York; 

(b)  That  the  judgment  sued  on  in  this  action  is  founded  on 
the  earlier  judgment  dated  January  14,  1929. 

At  the  trial  the  plaintiff  tendered  an  exemplification  of  the 
judgment  sued  upon  in  this  action  and  all  the  proceedings  in 
the  action  in  which  that  judgment  was  pronounced,  and  the 
same  was  admitted  and  entered  as  an  exhibit.  No  other  evidence 
was  submitted  by  either  party. 

The  argument  on  behalf  of  the  defendant  was  threefold. 
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First:  That  the  judgment  sued  on  is  founded  on  the  earlier 

judgment  dated  January  14,  1929;  that  the  defendant  did  not 
have  any  notice  of  the  trial  at  which  that  earlier  judgment  was 
pronounced,  and  that  our  Courts  will  not  recognize  the  judg- 
ment sued  on  because  the  trial  Court,  by  which  it  was  pro- 
nounced, did  not  inquire  into  the  earlier  judgment.  In  support 
of  this  argument,  the  defendant  cites  Jones  v.  Toronto  General 
Ins.  Co.,  [1933]  O.R.  428.  That  case  is  entirely  different,  and 
the  law  with  respect  to  foreign  judgments  on  which  it  was 
decided  is  not  applicable  to  the  case  at  bar.  There  the  Court 
in  the  State  of  Florida,  which  pronounced  the  earlier  judgment, 
had  no  jurisdiction  over  the  defendant  company  which  was 
not  resident  in  Florida,  had  no  agent  there  and  was  not  carry- 
ing on  business  in  that  State,  and  it  appeared  that  the  defendant 
was  not  served  with  the  original  process  and  knew  nothing 
about  the  original  action  in  that  State  until  after  judgment 
had  been  pronounced.  That  earlier  judgment  was  sued  upon 
in  the  State  of  New  Jersey  and  the  Courts  of  that  State  were 
bound  by  the  American  Constitution  to  give  ‘Tull  faith  and 
credit”  to  the  judicial  proceedings  of  the  Courts  of  Florida.  In 
the  case  at  bar  the  defendant  is  resident  in  the  State  of  New 
Jersey,  and  both  the  original  judgment  and  the  judgment  sued 
upon  in  Ontario  were  obtained  in  the  State  of  New  Jersey.  In 
the  action  in  which  the  judgment  sued  upon  was  pronounced, 
the  defendant  appeared  and  contested  the  plaintiff’s  claim.  The 
exemplification  filed  shows  a judgment  recovered  against  the 
defendant  in  a foreign  Court,  and  the  burden  is  upon  him  to 
show  why  this  judgment  should  not  be  enforced:  Fowler  v. 
Vail  (1879),  4 O.A.R.  267,  at  p.  270. 

Second:  The  defendant  relies  upon  the  Statute  of  Limita- 

tions. A foreign  judgment  is  in  the  same  position  as  a simple 
contract  debt  so  far  as  the  application  of  our  Statute  of  Limita- 
tions is  concerned.  If  the  date  of  the  earlier  foreign  judgment 
is  the  accrual  date  for  the  purpose  of  applying  the  Statute 
then,  of  course,  the  plaintiff’s  claim  is  barred.  It  is  clear, 
however,  that  the  time  under  our  Statute  begins  to  run  from 
the  date  of  the  second  judgment.  The  revival  of  the  earlier 
judgment  by  a Court  having  jurisdiction  over  the  defendant, 
fixes  a new  date  from  which  time  begins  to  run  under  our 
Statute:  Bouchet  et  al.  v.  Tulledge  (1894),  11  T.L.R.  87;  Fowler 
V.  Vail,  supra. 


Bedell  V.  Gefaell  (No.  1). 


Roach  J.  721 


Thirdly:  The  defendant  urges  that  the  bringing  of  this 

action  in  Ontario  while  both  plaintiff  and  defendant  are  resident 
out  of  the  jurisdiction  of  our  Courts  amounts  to  an  abuse  of 
the  process  of  our  Courts,  it  not  being  shown  that  the  defendant 
has  assets  within  the  jurisdiction  to  satisfy  a judgment.  I 
dismiss  this  argument  with  the  observation  that  I can  see  no 
reason  why  a non-resident  judgment  creditor  under  a foreign 
judgment  should  be  refused  the  assistance  of  our  Courts  in 
enforcing  his  judgment  against  a non-resident  judgment  debtor 
until  such  time  as  he  establishes  that  the  judgment  debtor  has 
assets  in  Ontario  sufficient  to  satisfy  that  judgment  in  whole 
or  in  part.  Such  a condition  precedent  would  give  to  the  non- 
resident debtor  a greater  measure  of  protection  in  Ontario  than 
is  given  to  our  own  citizens,  and  to  the  extent  of  the  pro- 
tection thereby  given,  Ontario  would  be  a haven  for  the 
seclusion  by  a dishonest  non-resident  debtor  of  his  assets  beyond 
the  reach  of  his  creditors  in  his  own  country. 

The  plaintiff  is  therefore  entitled  to  judgment  in  the  sum 
of  $86,536.05  and  interest  thereon  at  the  rate  of  5 per  cent,  per 
annum  from  the  9th  day  of  August,  1937,  together  with  her 
costs  of  this  action,  to  be  taxed. 

The  defendant  appealed  to  the  Court  of  Appeal  from  the 
judgment  of  Roach  J. 

October  11th,  1938.  The  appeal  was  heard  by  Middleton, 
Henderson  and  Gillanders  JJ.A. 

J.  R.  Cartwright,  K.C.,  and  J.  G.  Edison,  for  the  defendant, 
appellant,  said  that  oral  evidence  was  given  and  that  the  learned 
trial  Judge  erred  in  admitting  as  evidence  all  the  pleadings, 
affidavits  and  other  documents  in  the  New  Jersey  Supreme 
Court  which  were  physically  attached  to  the  exemplification 
of  judgment  dated  August  15th,  1937;  see  The  Evidence 
Act  R.S.O.  1937,  ch.  119,  sec.  32.  Counsel  admitted  that  the 
exemplification  of  a judgment  can  be  taken  in  evidence. 

It  was  further  argued  that  the  absence  of  a determination 
on  the  merits  by  the  New  Jersey  Supreme  Court  which  could 
not,  and  did  not  inquire  into  the  earlier  judgment,  nullifies  the 
effect  of  that  judgment  and  renders  it  unenforceable  in  Ontario. 
Reference  to  Jones  v.  Toronto  General  Ins.  Co.,  [1933]  O.R. 
428. 
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The  1929  judgment  of  the  U.S.  District  Court  is  statute 
barred  in  Ontario  for  the  judgment  is  in  the  same  position  as 
a simple  contract  debt.  The  second  foreign  judgment  does  not 
improve  the  defendant’s  position  under  the  Statute  of  Limita- 
tions, especially  as  it  was  obtained  more  than  six  years  after 
the  1929  judgment.  There  is  no  binding  authority,  but  Brennan 
V.  Cameron  (1910),  15  O.W.R.  331,  1 O.W.N.  430,  is  in  point, 
and  see  also  C.E.D.  (Ont.),  vol.  5,  p.  211  fn.  (n);  Trevelyan  v. 
Myers  (1895),  26  O.R.  430;  North  v.  Fisher  (1884),  6 O.R.  206; 
Rutledge  v.  U.S.  Savings  d Loan  Co.  (1906),  37  S.C.R.  546. 

It  was  also  argued  that  the  bringing  of  this  action  constitutes 
an  abuse  of  the  process  of  the  Court.  The  defendant  is  an 
American  citizen  not  resident  in  Ontario  and  there  is  no 
evidence  that  he  has  any  assets  in  Ontario.  Reference  on  this 
point  to  Thomson  v.  Lambert  et  al.,  [1938]  S.C.R.  253. 

This  action  on  a foreign  judgment  is  against  natural  justice 
because  the  defendant  had  not  notice  of  the  proceedings.  Also 
this  is  an  attempt  to  obtain  improperly  compound  interest  on 
a judgment  debt  by  means  of  taking  successive  judgments  each 
founded  on  the  same  original  cause  of  action. 

M.  L.  Gordon,  K.C.,  for  the  plaintiffs,  respondents,  relied  on 
the  judgment  obtained  in  1937  in  the  Supreme  Court  of  New 
Jersey  and  maintained  that  this  judgment  is  enforceable  in 
Ontario.  He  relied  on  Halsbury’s  Laws  of  England,  vol.  6,  p. 
325;  Dicey  on  Conflict  of  Law,  5th  ed.,  p.  401;  Russell  v.  Smyth 
(1842),  9 M.  & W.  810;  Williams  v.  Jones  (1845),  13  M.  & W. 
628;  Schibsby  v.  Westenholz  (1870),  L.R.  6 Q.B.  155;  Godard 
V.  Gray  (1870),  L.R.  6 Q.B.  139;  Grant  v.  Easton  (1883),  13 
Q.B.D.  302;  Trevelyan  v.  Myers  (1895),  26  O.R.  431;  Hutton  v. 
Dent  (1922),  53  O.L.R.  105;  Clergue  v.  Humphrey  (1900),  31 
S.C.R.  66. 

Counsel  for  the  respondents  also  argued  that  as  the  Statute 
of  Limitations  merely  bars  the  remedy  and  does  not  destroy 
the  debt,  the  1937  judgment  in  New  Jersey  is  enforceable, 
although  the  1929  judgment  of  the  Federal  Court  on  which 
it  is  founded  would  have  been  barred  by  the  Statute  of  Limita- 
tions if  suit  had  been  brought  in  Ontario  instead  of  New  Jersey. 
Counsel  referred  to  Leroux  v.  Brown  (1852),  12  C.B.  801; 
Fowler  v.  Vail  (1879),  4 O.A.R.  267;  Bouchet  et  al.  v.  Tulledge 
(1894),  11  T.L.R.  87;  In  re  Low;  Bland  v.  Low,  [1894]  1.  Ch. 
147. 
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As  to  the  New  Jersey  judgment  the  present  appellant’s 
defence  was  not  struck  out  due  to  the  full  faith  and  credit 
clause  operative  between  different  jurisdictions  in  the  United 
States.  The  appellant  could  have  moved  before  the  second 
action  and  probably  at  the  trial  to  have  the  prior  judgment  set 
aside. 

Cartwright,  K.C.,  in  reply,  stated  that  he  only  argued 
that  at  the  time  of  the  second  action  in  the  United  States  the 
suit  would  have  been  barred  in  Canada.  Reference  to  Bouchet 
et  al.  V.  TuUedge,  supra,  and  In  re  Low,  supra.  Counsel  also 
attacked  the  affidavit  dealing  with  the  assets  in  Ontario  and 
further  submitted  that  a case  of  this  magnitude  should  not  be 
decided  on  a technicality. 

Cur.  adv.  vult. 

October  25th,  1938.  The  judgment  of  the  Court  was  de- 
livered by  Middleton  J.A.: — An  appeal  by  the  defendant  from 
the  judgment  of  the  Honourable  Mr.  Justice  Roach  bearing 
date  the  30th  day  of  June,  1938,  by  which  he  awarded  the  plaintiff 
the  sum  of  $90,424.24,  and  the  taxed  costs  of  the  action. 

The  action  was  brought  upon  a judgment  recovered  by  the 
plaintiff  against  the  defendant  in  the  Supreme  Court  of  the 
State  of  New  Jersey  on  the  9th  of  August,  1937,  for  the  sum 
of  $86,471.63  and  costs  to  be  taxed,  making  in  all  the  sum  of 
$86,536.05.  At  the  time  of  the  bringing  of  this  action  the 
defendant  was  domiciled  and  resident  in  the  State  of  New 
Jersey,  and  he  appeared  in  the  said  Court  and  filed  a defence  to 
plaintiff’s  claim  there. 

The  action  upon  which  the  judgment  was  recovered  in  the 
Court  of  New  Jersey  was  upon  a judgment  that  had  been 
obtained  at  an  earlier  date  in  the  District  Court  for  the  District 
of  New  Jersey,  in  January  1929. 

The  action  in  the  District  Court  of  New  Jersey  was  in  turn 
founded  upon  a promissory  note  bearing  date  the  13th  of 
September,  1923,  payable  two  years  after  date.  The  defendant 
contends  that,  in  truth,  the  foundation  for  this  whole  structure 
of  judgments  and  judgments  upon  judgments  is  the  note,  and 
that  this  note  is  long  since  statute  barred.  He  also  complains 
of  certain  improprieties  in  the  New  Jersey  procedure,  and 
further  that  the  compounding  interest  upon  the  original  note  as 
the  result  of  these  repeated  judgments  is  a hardship  and  illegal. 
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He  also  argues  that  he  was  not  subject  to  the  jurisdiction 
of  the  Courts  of  Ontario.  This  latter  argument  may  be  easily 
disposed  of  here  by  the  statement  that  he  entered  an  appear- 
ance in  this  action,  and  so  attorned  to  the  jurisdiction  of  our 
Courts.  The  defendant  it  is  said  applied  for  leave  to  enter 
a conditional  appearance  contending  that  Rule  25(1)/.  does 
not  apply  to  a foreign  judgment,  but  leave  was  refused  and 
leave  to  appear  was  refused.  I am  sorry  this  was  done  as  the 
point  seems  very  doubtful. 

The  defendant  was  sued  originally  in  the  Courts  of  his 
domicile  and  residence.  He  was  there  defended.  If  there  is 
anything  wrong  in  the  proceedings  in  the  New  Jersey  Courts 
he  must  seek  his  remedy  there.  It  is  not  for  us  to  say  that 
a State  Court  had  no  power  to  entertain  an  action  founded  on 
the  judgment  of  the  Federal  Court.  We  must  give  full  credit 
to  the  foreign  Court  for  its  own  finding.  There  is  nothing 
contrary  to  the  principles  of  natural  justice  manifest  on  the  face 
of  the  proceedings. 

When  one  bears  in  mind  the  fact  that  the  action  in  our 
Court,  founded  on  a foreign  judgment,  is  in  reality  an  action 
on  a judgment  for  the  recovery  of  a simple  contract  debt  or 
liability,  all  difficulty  based  upon  the  suggested  unfairness  in 
the  compounding  of  interest  disappears.  The  foreign  judgment 
makes  a new  starting  point.  From  it  there  is  inferred  a 
promise  to  pay  the  amount  of  the  debt  as  adjudged,  and  there 
flows  from  this  liability  a liability  to  pay  interest,  not  as  a 
matter  of  contract,  but  as  damages  for  the  wrongful  withholding 
of  money. 

The  cases  are  uniform  in  establishing  the  principles  relied 
upon.  I shall  merely  refer  to  one  decision  as  it  is  particularly 
instructive.  In  re  Low;  Bland  v.  Low^  [1894]  1 Ch.  147.  A 
creditor  there  held  certain  I.O.U.’s  of  the  deceased.  The 
creditor  sued  in  England,  the  Statute  of  Limitations  was  pleaded 
and  the  action  was  dismissed.  The  creditor  then  resorted, 
as  his  right  was,  to  the  Court  of  Scotland,  where  there  was 
no  effective  Statute  of  Limitations.  He  recovered  judgment  in 
the  Scotch  Court.  Thereupon  he  sought  to  prove  his  claim  as 
a creditor  in  an  administration  proceeding  in  England.  This 
was  regarded  as  equivalent  to  suing  on  the  Scotch  judgment 
there.  His  claim  was  disallowed  in  the  Court  below,  upon  the 
ground  that  it  had  already  been  adjudged  that  his  claim  on 
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the  original  obligation  was  barred.  He  appealed  from  this 
decision  and  succeeded,  the  Court  saying  that  his  claim  was 
not  as  sought  in  the  Court  below  upon  the  original  cause  of 
action,  but  upon  the  Scotch  judgment,  a very  different  thing. 
The  original  cause  of  action  was  no  doubt  barred,  but  the 
Scotch  judgment  gave  a new  cause  of  action  which  was  not 
barred  by  the  Statute  of  Limitations  and  therefore  the  plaintiff 
was  entitled  to  rank  as  a creditor. 

At  the  trial  the  plaintiff  proved  his  judgment  by  the  pro- 
duction of  an  exemplification.  This  exemplification  contained 
not  merely  the  judgment,  but  numerous  interlocutory  proceed- 
ings, and  papers  thereon  leading  up  to  the  final  judgment.  The 
Evidence  Act,  R.S.O.  1937,  ch.  119,  sec.  32,  provides  that  a 
judgment  or  other  judicial  proceeding  recovered,  made,  had  or 
taken,  inter  alia^  in  any  Court  of  Record  of  the  United  States, 
or  of  any  State  of  the  United  States  of  America,  may  be  proved 
by  an  exemplification  under  the  seal  of  the  Court  below  with- 
out any  proof  of  the  authenticity  of  such  seal  or  other  proof 
whatsoever.  This  validly  proved  the  judgment  itself,  and,  I 
think,  it  also  validly  proved  the  pleadings  in  the  New  Jersey 
action.  The  difficulty  arises  from  the  fact  that  at  the  time 
this  Statute  originated,  judgments  were  entered  upon  a judg- 
ment roll.  This  judgment  roll  contained  the  complete  pleadings 
in  the  action  and  so  showed  no  cause  of  action,  and  it  gave  a 
concise  history  leading  up  to  the  judgment.  Now  in  our  Courts 
and  in  the  United  States  Courts,  the  judgment  roll  as  such  is 
not  necessary,  and  a judgment  is  entered,  as  here,  reciting  the 
reading  of  the  pleadings  and  the  production  of  evidence,  and 
then  setting  forth  the  actual  judgment.  I think  that  which  is 
made  evidence  is  all  that  would  have  been  embodied  in  the 
formal  judgment  under  the  old  practice,  but  that  the  affidavits 
and  interlocutory  proceedings  that  are  here  included  are  not 
validly  proved.  I do  not  think  anything  turns  on  this  as  the 
greater  part  of  the  defendant’s  argument  here  was  based  upon 
matters  not  properly  proved. 

In  the  result,  I have  no  doubt  of  the  accuracy  of  the 
judgment  appealed  from  and  the  appeal  must  be  dismissed  with 
costs. 


Appeal  dismissed  with  costs. 
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[COURT  OF  APPEAL.] 

Bedell  v*  Gefaell  et  al.  (No.  2). 

Injunctions — Interim  injunctions — Procedure — Service  of  notice  of 
motion — Execution — Future  earnings  of  judgment  debtor — Re- 
ceivership or  garnishment  of  future  earnings — Validity  of  assign- 
ment of  a contract — Allegation  that  assignment  null  and  void 
against  creditors  of  assignor  — Conflict  of  laws  — Assignment 
executed  in  State  of  New  Jersey. 

The  future  earnings  of  a judgment  debtor  can  not  by  receivership  or 
garnishment  be  taken  in  execution;  nor  can  the  same  result  be 
obtained  by  an  injunction  against  the  employer  of  a judgment 
debtor  restraining  the  employer  from  paying  to  the  judgment  debtor 
a portion  of  his  future  earnings. 

Hence,  in  the  present  case,  an  interlocutory  injunction  was  set  aside 
by  the  Court  of  Appeal,  not  only  because  of  numerous  irregularities 
in  the  service  of  the  writ  and  of  the  notice  of  motion  for  the  in- 
junction, but  because  it  also  constituted  an  attempt  to  take  in 
execution  future  earnings  of  a judgment  debtor  which  are  not 
exigible  in  law. 

Appeals  by  the  defendants  from  an  injunction  order  of 
Greene  J.  dated  28th  day  of  July,  1938,  continuing  until  the 
trial  of  the  action  an  injunction  granted  by  the  same  Judge  on 
the  12th  day  of  July,  1938. 

October  11th  and  12th,  1938.  The  appeals  were  heard  by 
Middleton,  Henderson  and  Gillanders  JJ.A. 

J.  R.  Cartwright,  K.C.,  and  J.  G.  Edison,  for  the  defendant, 
appellant,  John  E.  Gefaell,  submitted  that  the  granting  ex 
parte  of  the  order  continuing  the  injunction  until  trial  was  an 
abuse  of  the  process  of  the  Court,  in  that  it  forced  a non- 
resident American  citizen  to  attorn  to  the  jurisdiction  and  waive 
his  right  to  enter  a conditional  appearance. 

Further  the  plaintiff  has  not  even  made  a prima  facie  case 
for  the  relief  claimed  and  therefore  is  not  entitled  to  an  injunc- 
tion before  trial.  There  is  no  evidence  that  the  assignment  was 
fraudulent. 

Even  if  the  assignment  to  Annette  Gefaell  was  invalid  the 
plaintiff  has  not  issued  execution  on  his  judgment,  and  there- 
fore is  not  entitled  to  an  injunction  order.  Reference  to  Burdett 
V.  Fader  (1903),  6 O.L.R.  532;  Lamont  v.  Wenger  (1909),  1 
O.W.N.  209;  Ferguson  v.  Ferguson  (1916),  29  D.L.R.  364. 

Counsel  for  the  appellant  further  submitted  that  a receiver 
should  not  be  appointed  by  way  of  equitable  execution  of  future 
earnings.  Reference  to  14  Halsbury,  2nd  ed.,  p.  142,  par.  217: 
Holmes  v.  Millage,  [1893]  1 Q.B.  551;  Cadogan  v.  Lyric  Theatre, 
[1894]  3 Ch.  338;  Re  Johnson,  [1898]  2 Ir.  R.  551;  Langstaff  v. 
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Squirrell,  [1924]  2 D.L.R.  930;  Hamilton  v.  Brogden,  [1891] 
W.N.  36. 

Finally  it  was  argued  that  the  balance  of  convenience  is 
heavily  in  favour  of  the  defendants.  The  sum  of  $1,550.00 
allowed  the  defendant  appellant  by  the  trial  Judge  is  entirely 
inadequate  to  finance  the  operations  necessary  to  carry  on  his 
obligations  under  his  contract  with  the  defendant  company, 
and  the  continuance  of  the  injunction  will  put  the  appellant  into 
bankruptcy  and  injure  the  defendant  company’s  business.  Also 
the  contract  has  a long  time  to  run  and  there  will  be  more  than 
enough  to  satisfy  the  plaintiff’s  judgment  accruing  after  such 
judgment.  Counsel  referred  to  Dwyre  v.  Ottawa  (1898),  25 
O.A.R.  121,  at  p.  125,  and  Gillette  v.  Rea  (1910),  15  O.W.R. 
345. 

J.  G.  Middleton,  for  the  appellant,  Annette  Gefaell,  adopted 
the  argument  of  counsel  for  the  appellant,  John  Gefaell. 

W,  J.  Palmer,  for  the  defendant  companies,  adopted  the 
argument  of  counsel  for  the  appellant,  John  Gefaell,  and  also 
argued  that  as  the  defendant,  John  Gefaell,  expended  a large 
portion  of  the  moneys  received  from  the  defendant  companies 
for  sales  expenses,  the  continuance  of  the  injunction  to  trial 
would  greatly  hamper  the  defendant  in  carrying  out  his  duties 
under  his  contract  with  the  defendant  company. 

M,  L,  Gordon,  K.C.,  for  the  plaintiff,  respondent,  contended 
that  there  was  a distinction  between  attempting  to  interfere 
with  property  before  final  judgment  and  a representative  action 
by  a creditor  to  set  aside  a fraudulent  conveyance  of  the  debtor’s 
property.  In  the  latter  case  the  plaintiff  is  entitled  to  interim 
protection  of  the  property  pending  the  trial  of  the  dispute.  He 
relied  on  the  following  authorities : May,  Fraudulent  and 

Voluntary  Conveyances,  3rd  ed.,  319;  Halsbury’s  Laws  of  Eng- 
land, 2nd  ed.,  vol.  15,  p.  260;  C.E.D.  (Ont.),  vol.  5,  362; 
Campbell  v.  Campbell  (1881),  29  Gr.  252;  Bmith  v.  Hurst 
(1852),  10  Hare  30;  In  re  Mouat;  Kingston  Cotton  Mills  Co,  v. 
Mouat,  [1899]  1 Ch.  831. 

Counsel  for  the  respondent  also  submitted  that  the  sums 
payable  under  the  contract  were  not  entirely  future  earnings, 
but  were  partly  compensation  for  newsprint  orders  obtained  in 
the  past  and  consequently,  liable  to  equitable  execution. 

He  also  contended  that  the  preponderance  of  convenience 
was  in  favour  of  granting  the  injunction.  It  was  further  argued 
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that  the  assignment  from  John  Gefaell  to  his  wife  was  fraudu- 
lent, as  evidenced  by  the  consideration  of  only  $100.00,  and  that 
the  husband  assigned  his  entire  property  to  his  wife. 

Cur.  adv.  vult. 

October  25th,  1938.  Middleton  J.A.: — An  appeal  by  the 
defendant  Gefaell  from  an  order  made  by  the  Honourable  Mr. 
Justice  Greene  on  the  28th  day  of  July,  1938,  continuing  until 
the  trial  an  injunction  granted  by  the  same  Judge  on  the  12th 
day  of  July,  1938.  This  appeal  is  supported  by  Mr.  Palmer  on 
behalf  of  The  Upper  Lakes  Pulp  and  Paper  Co.  Ltd.  Argued 
at  the  same  time  was  also  an  appeal  by  the  defendant  Annette 
G.  Gefaell,  from  the  same  order. 

This  is  an  action  brought  by  Edith  A.  Bedell  on  her  own 
behalf  and  suing  as  well  on  behalf  of  herself  and  all  other 
creditors  of  John  E.  Gefaell.  The  writ  of  summons  was 
issued  on  the  8th  July,  1938,  and  is  endorsed  with  claims; 
first,  to  set  aside  a certain  assignment  by  John  E.  Gefaell  in 
favour  of  his  wife,  Annette  G.  Gefaell,  covering  all  moneys  due 
by  The  Upper  Lakes  Pulp  and  Paper  Co.  Ltd.  or  The  Great 
Lakes  Paper  Co.  Ltd.  to  John  E.  Gefaell  for  commissions, 
salary  and  other  matters,  on  the  ground  that  said  assignment 
is  fraudulent  and  void  against  the  plaintiff  and  all  other  creditors 
of  John  E.  Gefaell;  secondly,  for  a declaration  that  the  assign- 
ment was  made  with  intent  to  defeat,  hinder,  delay  and  defraud 
the  creditors  of  John  E.  Gefaell  and  is  null  and  void  as  against 
such  persons  and  their  assigns;  thirdly,  for  a declaration  that 
all  moneys  due  and  accruing  due  to  John  E.  Gefaell  or  Annette 
G.  Gefaell  by  The  Upper  Lakes  Pulp  and  Paper  Co.  Ltd.  or 
The  Great  Lakes  Paper  Co.  Ltd.  under  the  terms  of  the  said 
contract  to  John  E.  Gefaell  or  Annette  G.  Gefaell  are  exigible 
in  satisfaction  of  a certain  judgment  of  the  Supreme  Court  of 
Ontario  dated  4th  day  of  July,  1938,  obtained  by  Ethel  A. 
Bedell  against  John  E.  Gefaell;  fourthly,  an  injunction  restrain- 
ing The  Upper  Lakes  Pulp  and  Paper  Co.  Ltd.  or  the  said  Great 
Lakes  Paper  Co.  Ltd.  from  payment  of  any  moneys  due  under 
the  said  contract  to  John  E.  Gefaell  or  Annette  G.  Gefaell; 
fifthly,  an  order  appointing  a receiver  of  all  moneys  due  under 
the  terms  of  the  said  contract  and  for  costs.  In  this  action, 
so  far  as  appears  from  the  material,  no  statement  of  claim  has 
yet  been  delivered. 
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This  writ  is  in  form  for  service  within  the  jurisdiction,  but 
it  is  addressed  to  the  Gefaells,  husband  and  wife,  as  being  both 
of  the  Town  of  Westfield  in  the  State  of  New  Jersey,  one  of 
the  United  States  of  America.  The  Upper  Lakes  Pulp  and 
Paper  Co.  Ltd.,  and  The  Great  Lakes  Paper  Co.  Ltd.,  are  both 
of  the  City  of  Toronto. 

A judgment  was  obtained  by  the  plaintiff  Edith  A.  Bedell, 
against  the  defendants  Gefaells  on  the  30th  day  of  June,  1938, 
for  the  sum  of  $90,424.24  and  costs.  This  judgment  apparently 
was  signed  on  the  8th  day  of  July,  1938.  It  does  not  appear 
that  execution  was  issued  thereon.  In  the  litigation,  which 
resulted  in  this  judgment,  Gefaell  had  been  represented  by 
Messrs.  Smith,  Rae,  Greer  & Cartwright,  and  it  was  suggested 
that  his  wife,  Annette  G.  Gefaell,  had  been  represented  in  some 
way  by  Messrs.  Tilley,  Thomson  & Parmenter.  It  was  not 
suggested,  and  is  not  now  suggested,  that  there  was  any  dif- 
ficulty in  the  way  of  effecting  prompt  personal  service  upon 
either  Gefaell  or  his  wife,  yet  the  learned  Judge,  who  granted 
the  orders  herein  mentioned,  apparently  authorized  the  writ  of 
summons  and  other  material  to  be  served  upon  these  two  firms 
of  solicitors  and  by  mailing  copies  of  the  writ  and  other  material 
to  Gefaell  and  his  wife  at  Number  2 Stoneleigh  Park,  Westfield, 
N.J.  No  order  authorizing  this  substitutional  service  appears 
to  have  been  issued  and  no  material  justifying  such  an  order 
apparently  is  in  existence.  This  service  is,  I think,  absolutely 
void  and  unauthorized.  The  writ  was  for  service  within  the 
jurisdiction,  and  it  is  grossly  improper  to  serve  such  a writ, 
containing  as  it  does  a command,  upon  those  who  are  not 
shown  to  be  British  subjects  and  who  are  served  out  of  the 
jurisdiction. 

On  the  12th  July,  1938,  Mr.  Cartwright,  a member  of  one 
of  the  firms  served,  attended  upon  the  motion  for  an  injunction 
order  which  was  then  being  heard  by  the  Honourable  Mr. 
Justice  Greene,  and  stated  that  he  had  no  instructions  from 
John  E.  Gefaell  or  from  his  wife  to  act  for  him  in  reference  to 
this  matter.  Although  this  statement  is  embodied  in  the  order 
issued,  the  learned  Judge  proceeded  to  hear  the  matter  without 
any  notice  to  the  defendant  husband  and  wife,  and  granted  an 
injunction  to  be  described. 

I would  pause  here  for  a moment  to  draw  attention  to  the 
fact  that  it  is  only  in  cases  falling  within  the  provisions  of  our 
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rule  that  leave  can  be  obtained  to  serve  a writ  out  of  the 
jurisdiction,  and  that  no  such  leave  has  been  apparently  asked 
for  or  obtained.  I would  also  draw  attention  to  the  fact  that 
the  invariable  practice  in  our  Courts  is  to  exact  from  a plaintiff 
an  undertaking  to  answer  damages  in  case  the  Court  shall 
hereafter  be  of  opinion  that  the  defendants,  or  any  of  them, 
have  sustained  any  by  reason  of  an  injunction  order,  as  the 
price  of  the  granting  of  the  injunction.  This  undertaking  must 
be  given  by  some  person  of  substance  residing  within  the  juris- 
diction. It  appears  from  the  writ  of  summons  that  the  plaintiff 
is  resident  at  Flushing  in  the  State  of  New  York,  one  of  the 
United  States  of  America,  and  not  within  this  jurisdiction.  No 
undertaking  by  a person  resident  within  the  jurisdiction  was 
exacted  and  the  undertaking  actually  given  is  not  in  the  well 
settled  form  but  apparently  has  been  studiously  narrowed  by 
the  unwarranted  insertion  therein  of  words  limiting  the 
“damages  in  this  cause”.  What  the  words  as  altered  mean,  it 
is  hard  to  say.  The  motion  was  supported  by  an  affidavit  from 
Mr.  Gordon,  the  gentleman  who  now  appears  as  counsel  upon 
this  appeal.  He  deposes  that  on  the  1st  January,  1936,  Gefaell 
entered  into  a contract  with  The  Upper  Lakes  Pulp  and  Paper 
Co.  Ltd.  under  which  he  is  entitled  to  a large  commission  on 
all  newsprint  shipped  by  that  company;  that  he  is  told  by  the 
solicitors  of  Gefaell  that  subsequent  to  the  execution  of  the 
contract  Gefaell  assigned  the  benefits  contained  in  the  contract 
to  his  wife,  Annette  G.  Gefaell;  that  the  property  formerly 
owned  by  The  Upper  Lakes  Pulp  and  Paper  Co.  Ltd.  is  being 
operated  by  The  Great  Lakes  Paper  Co.  Ltd.,  who  are  making 
payments  to  Gefaell  for  the  amounts  due  under  the  contract; 
that  he  has  no  information  as  to  the  terms  of  the  arrange- 
ment between  these  two  companies;  that  pursuant  to  the  terms 
of  the  contract,  Gefaell  is  acting  as  sales  manager  for  one  or 
other  of  the  said  companies  and  is  devoting  his  whole  time,  or 
the  majority  of  his  time,  to  the  business  of  selling  the  products 
of  one  or  other  of  the  companies;  that  at  the  date  of  the 
assignment  made  by  Gefaell  to  his  wife,  Gefaell  was  indebted 
to  a large  number  of  creditors  for  large  amounts,  including  a 
sum  in  excess  of  $75,000.00,  which  is  the  foundation  of  the 
judgment  referred  to.  Then  Mr.  Gordon,  without  disclosing 
the  source  of  his  information  or  the  ground  of  his  belief,  and 
without  stating  whether  the  question  regarding  the  validity  of 
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the  contract  is  to  be  determined  by  the  law  of  Canada  or  of 
any  of  its  Provinces,  or  by  the  State  of  New  Jersey,  where  the 
contract  was  assigned,  states  that  in  his  opinion  the  assignment 
from  Gefaell  to  his  wife  was  made  with  intention  to  defeat, 
hinder,  delay  and  defraud  the  plaintiff  in  this  action  and  the 
other  creditors  of  Gefaell,  and  is  null  and  void,  and  that  this 
is  a proper  case  in  which  the  Court  should  grant  an  injunction 
restraining  the  two  companies  from  making  any  further  pay- 
ments to  the  said  Gefaell  or  his  wife,  pending  the  trial  of  this 
action,  and  that  this  is  a proper  case  for  an  order  to  be  made 
appointing  a receiver  of  the  moneys  payable  by  these  companies 
to  Gefaell  or  his  wife,  and  directing  the  receiver  to  hold  the 
moneys  pending  the  trial  of  this  action. 

This  statement  of  Mr.  Gordon’s  is  supplemented  by  the 
examination  of  Mr.  Charles  England,  an  officer  of  The  Great 
Lakes  Paper  Co.  Ltd.  before  a special  examiner.  This  examina- 
tion was  held  at  Toronto  on  the  9th  July,  1938.  Probably  the 
same  day,  at  most  on  the  day  after,  the  notice  of  the  appoint- 
ment was  mailed  to  New  Jersey,  certainly  not  the  notice  re- 
quired by  the  rules  for  the  examination  of  witnesses  upon  a 
pending  motion.  The  agreement  between  Gefaell  and  the  two 
companies  was  produced,  from  which  it  appears  that  Gefaell 
was  employed  and  appointed  as  sales  manager  for  The  Upper 
Lakes  Pulp  and  Paper  Co.  Ltd.  for  a period  commencing  on 
the  1st  January,  1936,  and  expiring  on  the  31st  December,  1945, 
to  be  extended  to  the  31st  December,  1950,  on  certain  condi- 
tions. This  agreement  provides  for  payment  to  Gefaell  of  large 
sums  for  services  rendered  and  to  be  rendered.  The  amounts 
to  be  received  by  Gefaell  substantially  exceed  $100,000.00  per 
annum,  and  a portion  of  these  sums  is  to  be  paid  to  Gefaell 
whether  he  renders  the  services  or  not,  the  presumption  being 
from  the  whole  document,  that  the  stipulated  sums  are  not  all 
by  way  of  remuneration  for  his  earnings  but  are  the  price  of 
certain  agreements  that  he  had  heretofore  obtained,  and  which 
were  to  be  assigned  to  the  company. 

On  the  strength  of  this  material  and  without  any  notice 
being  given  to  those  chiefly  interested,  Gefaell  and  his  wife,  an 
order  is  made  restraining  the  companies  from  paying  to  or 
on  behalf  of  the  Gefaells,  or  either  of  them,  any  money  in 
excess  of  $1,550.00  per  month,  which  sum  is  allowed  to  be  paid 
to  Gefaell  and  his  wife,  and  Gefaell  and  his  wife  are  restrained 
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from  making  any  further  assignment  of  any  moneys  which 
may  now  or  hereafter  become  due  from  the  companies,  or 
either  of  them,  to  them  or  either  of  them.  The  plaintiff  is  to 
be  at  liberty  to  file  a statement  of  claim  during  vacation  and 
this  injunction  is  continued  until  the  28th  July  and  until  any 
motion  that  may  then  be  made  to  continue  the  injunction.  It 
is  further  provided  that  further  material  may  be  filed  on  the 
return  of  the  motion,  but  this  is  to  be  served  upon  Mr.  Gordon 
and  upon  the  companies’  solicitors.  No  provision  for  filing  any 
further  material  by  the  Gefaells  is  contained  in  the  order. 

The  notice  of  motion  asking  for  the  continuance  until  the 
trial,  of  this  order  was  apparently  given  by  Mr.  Gordon  but  it 
was  not  in  any  way  served  upon  the  Gefaells.  A copy  was 
sent  to  Messrs.  Smith,  Rae,  Greer  & Cartwright  who  dis- 
claimed being  instructed  in  any  way  by  the  defendants. 

On  the  28th  July,  the  motion  then  came  on  before  the 
same  Judge  and  the  order  now  in  appeal  was  pronounced.  It 
recites  that  the  motion  was  made  in  the  presence  of  counsel 
for  the  two  companies,  then  “and  no  one  appearing  for  John 
E.  Gefaell  or  Annette  G.  Gefaell”,  and  it  restrains  the  com- 
panies from  paying  anything  beyond  the  sum  of  $1,550.00  per 
month  to  the  Gefaells,  and  restrains  the  Gefaells  from  making 
any  assignment  of  moneys  payable  under  the  contract  until 
the  trial  or  other  final  disposition  of  the  action.  This  order, 
while  reciting  that  no  one  appeared  for  the  Gefaells,  does  not 
contain  the  ordinary  recital  where  a defendant  has  been  notified 
and  makes  default — ^“and  the  said  defendants  having  been  duly 
notified  and  failing  to  appear”.  The  fact  was  they  were  not  duly 
notified  and  did  not  appear  because  of  the  absence  of  notice. 

A copy  of  the  assignment  from  Gefaell  to  his  wife  is  produced 
upon  the  examination  of  Mr.  England.  It  is  a short  document 
under  seal,  purporting  to  have  been  executed  by  Gefaell  at  the 
City  of  Westfield  in  the  State  of  New  Jersey,  on  the  21st 
April,  1936.  It  purports  to  be  made  in  consideration  of  the  sum 
of  $100.00  and  other  good  and  valuable  considerations. 

Manifestly,  the  validity  of  this  transaction  between  Gefaell 
and  his  wife  must  be  determined  by  the  law  of  New  Jersey: 
Lee  V.  Ahdy  (1886),  17  Q.B.D.  309.  Gefaell  resides  in  New 
Jersey.  His  services  are  mainly  to  be  rendered  at  different 
places  in  the  United  States.  It  is  not  necessary  for  him  to  be 
within  Ontario  except  occasionally.  The  judgment  upon  which 
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the  proceedings  here  were  founded  was  a judgment  of  the 
Courts  of  New  Jersey,  and  from  the  fact  that  there  is  no 
receivership  or  attachment  in  the  State  of  New  Jersey,  it  may 
be  inferred  that  the  law  of  New  Jersey  does  not  allow  GefaelPs 
rights  under  this  contract  to  be  taken  in  execution  there.  The 
contract  has  been  assigned  to  his  wife  in  New  Jersey.  If  she 
has  a good  title  to  it  according  to  the  law  of  that  State,  our 
Courts  have  no  jurisdiction  whatever  to  determine  her  rights. 
It  does  not  appear  she  has  ever  been  in  Canada,  much  less  that 
she  was  served  within  the  Province  of  Ontario. 

It  is  well  settled  law  in  this  Province  that  by  no  process 
of  the  Court,  receivership  or  garnishment,  can  future  earnings 
be  taken  in  execution.  This  is  a flagrant  attempt  to  render 
subject  to  the  judgment  pronounced  against  Gefaell  his  future 
earnings.  Whether  any  portion  of  the  money  payable  under 
this  contract  can  be  reached,  it  is  plain  that  it  cannot  be  reached 
in  this  way. 

It  is  plain  to  me  that  the  granting  of  this  injunction  is  most 
improvident.  It  is  a wanton  interference  with  the  rights  of  the 
two  companies  to  have  the  loyal  and  uninterrupted  services  of 
Gefaell.  The  granting  of  this  order  in  effect  is  the  making  of  a 
new  contract  between  the  companies  and  Gefaell. 

I think  the  injunction  order  should  be  set  aside,  not  only 
for  numerous  irregularities  appearing,  but  also  because  it  is 
contrary  to  natural  justice  to  make  such  a drastic  order  without 
the  most  formal  notice  to  the  parties  concerned,  and  also  be- 
cause it  is  an  attempt  to  take  in  execution  that  which  is  not 
exigible  by  law.  I would  allow  the  appeal  with  costs  payable 
by  the  plaintiif  to  each  and  all  of  the  defendants  forthwith  after 
taxation. 

Henderson  J.A.: — This  is  an  appeal  by  leave  of  the  Hon- 
ourable the  Chief  Justice  of  the  High  Court,  from  the  order 
of  Greene  J.  dated  July  28th,  1938,  by  which  it  was  ordered 
and  adjudged,  “that  the  defendants.  The  Upper  Lakes  Pulp  and 
Paper  Company  Limited,  and  The  Great  Lakes  Paper  Company 
Limited,  their  officers  and  agents,  be  and  they  are  hereby  re- 
strained until  the  trial  or  flnal  disposition  of  this  action  from 
paying  any  money  to  or  on  behalf  of  their  co-defendants  or 
either  of  them,  in  excess  of  one  thousand  five  hundred  and  fifty 
dollars  ($1,550.00)  per  month,  this  order  covering  any  pay- 
ments accruing  due  from  and  after  the  30th  day  of  June,  1938, 
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which  the  defendants,  John  E.  Gefaell  and  Annette  G.  Gefaell 
or  either  of  them  shall  be  entitled  to  receive  from  the  defen- 
dants, The  Upper  Lakes  Pulp  and  Paper  Company,  Limited,  and 
/or  The  Great  Lakes  Paper  Company  Limited,  and  that  the 
defendants,  John  E.  Gefaell  and  Annette  G.  Gefaell  or  either  of 
them  be  restrained  from  making  any  further  assignment  of 
any  moneys  which  may  now  or  hereafter  become  due  from 
The  Upper  Lakes  Pulp  and  Paper  Company,  Limited,  or  The 
Great  Lakes  Paper  Company  Limited,  or  either  of  them,  to 
the  said  John  E.  Gefaell  or  Annette  G.  Gefaell,  or  either  of 
them.” 

This  order  followed  a previous  order,  dated  the  12th  July, 
1938,  made  by  the  same  learned  Judge  which  was  in  similar 
terms,  but  was  an  interim  injunction  extending  from  the  day 
of  its  date  until  the  28th  day  of  July,  1938. 

The  last  named  order  recites  that  the  motion  was  made  to 
the  Court  by  counsel  on  behalf  of  the  plaintiffs  on  Friday,  the 
8th  day  of  July,  1938,  in  the  presence  of  counsel  for  the  defen- 
dants, The  Upper  Lakes  Pulp  and  Paper  Co.  Ltd.,  and  The  Great 
Lakes  Paper  Co.  Ltd.,  and  further  recites  as  follows: 

“And  this  Court  being  pleased  to  direct  that  notice  of  the 
said  application  should  be  given  to  the  defendants,  John  E. 
Gefaell  and  Annette  G.  Gefaell,  by  leaving  copies  of  the  writ 
of  summons  and  other  material  with  Messrs.  Smith,  Rae,  Greer 
and  Cartwright,  and  Messrs.  Tilley,  Thomson  and  Parmenter, 
solicitors  practising  in  the  City  of  Toronto,  and  by  mailing  the 
same  to  John  E.  Gefaell,  2 Stoneleigh  Park,  Westfield,  New 
Jersey,  and  to  Annette  G.  Gefaell  at  the  same  address,”  and 
further  recites  as  follows:  “and  John  R.  Cartwright,  K.C.,  ap- 
pearing but  stating  that  he  had  received  no  instructions  from 
either  John  E.  Gefaell  or  Annette  G.  Gefaell.” 

The  second  order  of  the  28th  of  July,  1938,  reads  as  follows: 

“And  no  one  appearing  for  John  E.  Gefaell  or  Annette  G. 
Gefaell.” 

The  writ  of  summons  by  which  the  action  was  commenced 
was  issued  on  the  8th  of  July,  1938,  and  the  endorsement  is  as 
follows : 

“The  plaintiff’s  claim  is  for: 

“1.  An  order  setting  aside  a certain  assignment  made  by 
John  E.  Gefaell  in  favour  of  his  wife,  Annette  G.  Gefaell,  cover- 
ing all  moneys  due  by  The  Upper  Lakes  Pulp  and  Paper  Com- 
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pany  Limited,  or  The  Great  Lakes  Paper  Company,  Limited,  to 
John  E.  Gefaell  for  commission,  salary  and  other  matters,  on 
the  ground  that  the  said  assignment  is  fraudulent  and  void 
against  the  plaintiff  and  all  other  creditors  of  John  E.  Gefaell. 

“2.  A declaration  that  the  said  assignment  was  made  with 
intent  to  defeat,  hinder,  delay  and  defraud  the  creditors  of  the 
said  John  E.  Gefaell  and  is  null  and  void  as  against  such  persons 
and  their  assigns. 

“3.  A declaration  that  all  moneys  due  and  accruing  due  to 
John  E.  Gefaell  or  Annette  G.  Gefaell  by  The  Upper  Lakes  Pulp 
and  Paper  Company,  Limited,  or  The  Great  Lakes  Paper 
Company,  Limited,  under  the  terms  of  the  said  contract 
to  John  E.  Gefaell  and/or  Annette  G.  Gefaell  are  exigible 
in  satisfaction  of  a certain  judgment  of  the  Supreme  Court  of 
Ontario  dated  the  4th  day  of  July  A.D.  1938,  obtained  by  Ethel 
A.  Bedell  against  John  E.  Gefaell. 

“4.  An  injunction  restraining  The  Upper  Lakes  Pulp  and 
Paper  Company,  Limited,  or  The  Great  Lakes  Paper  Company 
Limited  from  payment  of  any  moneys  due  under  the  said  con- 
tract to  John  E.  Gefaell  or  Annette  G.  Gefaell. 

“5.  An  order  appointing  a receiver  of  all  moneys  due  under 
the  terms  of  the  said  contract. 

“6.  Her  costs  of  this  action. 

“7.  Such  further  and  other  relief  as  the  nature  of  the  case 
may  require.” 

It  appears  that  the  writ  of  summons  was  served  on  the  de- 
fendants The  Upper  Lakes  Pulp  and  Paper  Co.  Ltd.,  and  The 
Great  Lakes  Paper  Co.  Ltd.,  but  at  the  time  of  the  making  of 
the  order  appealed  from  it  had  not  been  served  on  either  the 
defendant  John  E.  Gefaell  or  the  defendant  Annette  G.  Gefaell. 

The  order  appealed  from  does  not  recite  the  material  on 
which  it  is  founded,  but  the  previous  order  of  the  12th  of  July, 
1938,  recites  that  it  is  founded  upon  the  affidavits  of  Molyneux 
Lockhart  Gordon  and  June  Liddell,  and  the  examination  of 
Charles  England,  an  officer  of  the  defendant  companies. 

Mr.  Gordon’s  affidavit  recites  that  the  plaintiff  Ethel  A. 
Bedell  obtained  judgment  in  the  Supreme  Court  of  Ontario 
against  John  E.  Gefaell  on  July  2nd,  1938,  for  the  sum  of 
$90,424.24  and  that  notice  of  appeal  was  served  on  July  7th, 
1938;  that  on  the  1st  of  January,  1936,  John  E.  Gefaell  entered 
into  a contract  with  The  Upper  Lakes  Pulp  and  Paper  Co.  Ltd., 
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under  which  he  is  entitled  to  a percentage  on  all  news  print 
shipped  by  that  company;  that  he  is  advised  by  the  solicitors 
for  the  said  Gefaell  that  subsequent  to  the  execution  of  the  above 
contract,  the  said  Gefaell  assigned  the  benefits  contained  in  the 
said  contract  to  his  wife  and  co-defendant  Annette  G.  Gefaell; 
that  the  properties  formerly  owned  by  The  Upper  Lakes  Pulp 
and  Paper  Co.  Ltd.  are  being  operated  by  The  Great  Lakes  Paper 
Co.  Ltd.,  who  are  making  payments  to  the  said  Gefaell  of  the 
amounts  due  under  the  said  contract,  but  that  he  has  no  infor- 
mation as  to  the  terms  of  the  arrangements  existing  between 
The  Upper  Lakes  Pulp  and  Paper  Co.  Ltd.  and  The  Great  Lakes 
Paper  Co.  Ltd.;  that  pursuant  to  the  terms  of  the  aforesaid 
contract  Gefaell  is  acting  as  sales  manager  for  one  or  other  of 
the  said  companies  and  as  required  by  the  contract  is  devoting 
his  whole  or  the  majority  of  his  time  to  the  business  of  selling 
products  of  one  or  other  of  the  said  companies;  that  at  the 
date  of  the  assignment  made  by  Gefaell  to  his  wife  and  co-de- 
fendant, the  said  Gefaell  was  indebted  to  a large  number  of 
creditors  for  large  amounts  including  a sum  in  excess  of  $75,- 
000.00  which  is  the  foundation  of  the  judgment  referred  to  in 
paragraph  1 of  the  affidavit,  viz.,  the  plaintiff’s  judgment. 
The  final  paragraph  of  the  affidavit  is  as  follows : 

“7.  That  I am  of  the  opinion  that  the  assignment  from 
Gefaell  to  his  wife  was  made  with  the  intention  to  defeat, 
hinder,  delay  and  defraud  the  plaintiff  in  this  action  and  the 
other  creditors  of  the  said  Gefaell,  and  is  null  and  void,  and 
that  this  is  a proper  case  in  which  the  Court  should  grant  an 
injunction  restraining  the  defendants.  The  Upper  Lakes  Pulp 
and  Paper  Company,  Limited,  and  The  Great  Lakes  Paper 
Company,  from  making  any  further  payments  to  the  said  John 
E.  Gefaell  or  his  co-defendant,  Annette  G.  Gefaell,  pending  the 
trial  of  this  action;  and  that  this  is  a proper  case  for  an  order 
to  be  made  appointing  a receiver  of  the  moneys  payable  by 
The  Upper  Lakes  Pulp  and  Paper  Company,  Limited,  and  The 
Great  Lakes  Paper  Company,  Limited,  to  John  E.  Gefaell  or 
his  co-defendant,  Annette  G.  Gefaell,  and  directing  the  said 
receiver  to  hold  the  said  moneys  pending  the  trial  of  this  action; 
and  that,  if  such  orders  are  not  made,  the  plaintiff,  and  other 
creditors  of  the  said  John  E.  Gefaell  will  suffer  loss  and  damage.” 
The  affidavit  of  June  Liddell  states  that  on  Friday,  the  8th 
day  of  July,  she  personally  served  Messrs.  Smith,  Rae,  Greer  & 
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Cartwright  with  a copy  of  the  notice  of  motion  and  of  the 
documents  mentioned  therein;  that  on  the  same  day  she  made 
a similar  service  on  Messrs.  Long  and  Daly,  and  that  on  the 
same  day  she  made  a similar  service  on  Messrs.  Tilley,  Thomson 
and  Parmenter;  and  that  on  the  same  day  she  mailed  to  the 
defendants  John  E.  Gefaell  and  Annette  G.  Gefaell,  addressed 
to  No.  1 Stoneleigh  Park,  Westfield,  New  Jersey,  copies  of  the 
writ  of  summons,  the  notice  of  motion,  the  affidavit  of  Mr. 
Gordon  and  the  appointment  for  the  examination  of  Charles 
England. 

Upon  the  examination  of  Charles  England,  the  contract  be- 
tween The  Upper  Lakes  Pulp  and  Paper  Co.  Ltd.  and  the 
defendant  John  E.  Gefaell  was  produced.  I think  this  document 
should  be  set  out  in  full.  It  is  as  follows: 

“Copy  of  exhibit  “1“ 

Copy. 

January  1st,  1936. 

“To— 

The  Upper  Lakes  Pulp  and  Paper  Company  Limited. 

Dear  Sirs: 

With  reference  to  the  agreement  dated  1st  January,  1936, 
made  between  The  Upper  Lakes  Pulp  and  Paper  Company,  Lim- 
ited, and  John  E.  Gefaell,  under  which  I,  John  E.  Gefaell  am 
appointed  sales  manager  upon  the  terms  and  conditions  therein 
set  forth,  I hereby  acknowledge  that  I accept  delivery  of  the 
said  agreement  on  the  following  understanding  and  conditions: 

“1.  That  the  said  agreement  dated  1st  January,  1936,  made 
between  The  Upper  Lakes  Pulp  and  Paper  Company,  Limited, 
and  John  E.  Gefaell  appointing  the  said  John  E.  Gefaell  as  sales 
manager,  is  to  be  deemed  null  and  void  and  to  have  no  effect 
whatsoever,  including  no  recourse  to  damages,  in  the  event  the 
assets  and  undertaking  of  The  Great  Lakes  Paper  Company, 
Limited,  are  not  transferred  to  or  vested  in  The  Upper  Lakes 
Pulp  and  Paper  Company,  Limited,  on  or  before  the  1st  of 
April,  1936. 

“2.  That  in  the  event  of  the  said  agreement  appointing 
me  sales  manager  coming  into  force  and  effect  on  or  before  the 
1st  April,  1936,  I will  give  full  credit  to  The  Upper  Lakes  Pulp 
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and  Paper  Company,  Limited,  for  all  commissions  paid  to  me 
by  National  Trust  Company,  Limited,  as  receiver  and  manager 
of  Great  Lakes  Paper  Company,  Limited,  under  and  pursuant 
to  a certain  agreement  dated  the  1st  of  January,  1936,  made 
by  National  Trust  Company,  as  receiver  and  myself,  John  E. 
Gefaell  as  agent. 

Yours  truly, 

“John  E.  Gefaell.” 

30  March,  1936. 

“It  is  understood  and  agreed  that  the  date  1st  July,  1936, 
is  to  be  substituted  for  the  date  1st  April,  1936,  where  it  appears 
in  paragraphs  1 and  2 above. 

“John  E.  Gefaell.” 

“Memorandum  of  agreement  dated  the  first  day  of  January, 
A.D.  1936. 

Between : 

I 

“The  Upper  Lakes  Pulp  and  Paper  Company,  Limited,  a 
company  incorporated  under  the  laws  of  the  Dominion 
of  Canada,  hereinafter  called  the  ‘company’,  of  the  first 
part;  and  John  Eugene  Gefaell,  hereinafter  called  ‘Ge- 
faeir,  of  the  second  part. 

“Whereas  by  an  agreement  dated  the  14th  day  of  December, 
1935,  Lynn  E.  Aldrich  and  the  said  John  E.  Gefaell  transferred, 
assigned  and  set  over  unto  the  company  all  their  right,  title 
and  interest  under  the  offer  to  purchase  made  by  the  said  Lynn 
E.  Aldrich  and  the  said  John  E.  Gefaell  dated  the  10th  of  Sep- 
tember, 1935,  as  amended  the  4th  of  October,  1935,  and  all  bene- 
fit and  advantage  to  be  derived  therefrom  subject  to  the  said 
offer  and  the  sale  pursuant  thereto  being  approved  by  the 
Supreme  Court  of  Ontario,  and  the  company  has  become  the 
‘new  company’  referred  to  in  the  said  offer  to  purchase; 

“And  whereas  by  order  of  the  Supreme  Court  of  Ontario 
dated  the  21st  day  of  December,  1935,  the  Court  ordered  and 
approved  the  sale  of  the  property,  assets  and  undertaking  of 
Great  Lakes  Paper  Company  Limited  upon  the  terms  of  the 
said  offer  therefor  made  by  Lynn  E.  Aldrich  and  the  said  John 
E.  Gefaell,  dated  10th  September,  1935,  as  amended  4th  October, 
1935; 
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“And  whereas  pursuant  to  paragraphs  3 and  4 of  the  said 
offer  to  purchase  made  by  Lynn  E.  Aldrich  and  the  said  John 
E.  Gefaell  dated  10th  September,  1935,  as  amended  4th  October, 
1935,  the  said  Gefaell  procured  contracts  from  publishers  to 
purchase  newsprint  paper  from  the  company  for  a term  of  ten 
years  commencing  the  1st  of  January,  1936,  upon  the  conditions, 
terms,  and  rights  of  extension  as  therein  referred  to,  and  should 
be  appointed  manager  of  sales  of  the  company; 

“Now  therefore  this  agreement  witnesseth  in  consideration 
of  the  premises  and  divers  other  good  and  valuable  considera- 
tions, as  follows: 

“1.  The  company  hereby  employs  and  appoints  Gefaell 
as  sales  manager  of  the  company  for  the  period  from  the  1st 
of  January,  1936,  until  the  31st  of  December,  1945,  to  be  ex- 
tended to  the  31st  of  December,  1950,  in  the  event  of  the  con- 
tracts with  publishers  as  above  recited  being  extended  until 
that  date. 

“Gefaell  agrees  to  act  as  sales  manager  for  the  company 
during  the  said  period  and  to  devote  his  whole  time  to  the  busi- 
ness of  the  company  if  that  is  required  of  him,  and  not  to  engage 
in  any  other  business  except  with  the  consent  of  the  directors 
of  the  company  evidenced  by  resolution  of  the  Board. 

“Gefaell  further  agrees  to  use  his  best  efforts  and  all  due 
diligence  to  sell  the  products  and  by-products  of  the  company 
and  to  perform  all  the  usual  and  customary  functions  of  a sales 
manager  in  such  business,  including  the  servicing  of  contracts 
for  the  sale  of  the  company’s  products,  provided,  however,  that 
the  servicing  of  contracts  for  the  sale  of  the  company’s  products, 
may,  without  affecting  Gefaell’s  remuneration,  be  done  by 
Gefaell  or  such  other  person  or  persons  as  the  directors  may 
from  time  to  time  select. 

“2.  The  company  shall  pay  Gefaell  remuneration  after  the 
31st  day  of  December,  1935,  as  follows: 

(1)  $1.25  per  ton  on  all  newsprint  shipped  by  the  company 
during  the  calendar  year  1936; 

(2)  60  cents  per  ton  during  each  succeeding  calendar 
year  on  all  newsprint  shipped  by  the  company; 

(3)  $1.00  per  ton  on  all  unbleached  sulphite  products 
shipped  by  the  company; 
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(4)  50  cents  per  ton  on  all  groundwood  shipped  by  the 
company;  and 

(5)  the  usual  or  agreed  commission  on  all  other  pro- 
ducts and  by-products  sold  by  the  company. 

“3.  Such  remuneration  is  to  cover  all  Gefaell’s  travelling 
and  other  expenses  directly  in  connection  with  making  sales  of 
the  products  and  by-products  of  the  company  and  servicing 
contracts  for  sale  of  the  company’s  products  including  the 
salaries  and  expenses  of  any  salesmen  and  assistants  employed 
by  him  or  by  the  company  at  his  request  but  such  remuneration 
is  not  to  include  office  assistance  afforded  to  him  at  any  of  the 
company’s  offices  which  assistance  in  the  opinion  of  the  Board 
of  Directors  of  the  company  is  not  a direct  sales  or  servicing 
expense  or  travelling  and  other  incidental  expenses  connected 
with  attending  meetings  of  directors  or  of  the  executives  of  the 
company  or  other  travelling  and  incidental  expenses  in  connec- 
tion with  the  business  of  the  company  not  directly  related  to 
making  sales  of  the  company’s  products  or  servicing  its  con- 
tracts for  sale  of  the  company’s  products. 

“4.  Should  Gefaell  die,  resign  or  become  permanently, 
physically  or  mentally  incapable  of  carrying  out  his  duties  as 
sales  manager  or  should  he  be  discharged  from  the  position  of 
sales  manager  for  cause  then  and  in  any  of  such  events  Gefaell 
or  his  personal  representatives  shall  from  the  date  of  his  death, 
resignation  or  his  becoming  so  permanently,  physically  or  men- 
tally incapacitated  or  being  so  discharged  (as  the  case  may  be) 
be  entitled  to  receive  only  one-half  of  the  remuneration  above 
mentioned  payable  in  respect  of  shipments  made  to  customers 
of  the  company  or  their  successors  with  whom  contracts  for 
sales  have  been  entered  into  before  the  happening  of  any  such 
event  up  to  the  tonnage  specified  in  such  contracts. 

“5.  Remuneration  to  Gefaell  or  his  personal  representatives 
at  the  rates  above  set  out  shall  be  payable  to  him  from  time 
to  time  monthly  on  the  5th  day  of  each  calendar  month  in  re- 
spect of  all  shipments  made  by  the  company  during  the  preced- 
ing calendar  month. 

“6.  This  agreement  shall  extend  to  and  be  binding  upon 
the  successors  and  assigns  of  the  company  and  may  be  assigned 
by  the  company  in  connection  with  any  amalgamation  of  the 
company  or  any  sale,  transfer  or  leasing  of  its  undertaking. 
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“In  witness  whereof  the  parties  hereto  have  duly  executed 
this  agreement. 

Signed,  sealed  and  delivered  in  the  presence  of : 

The  Upper  Lakes  Pulp  and  Paper  Company,  Limited, 

“A.  D.  Cobban,” 

President. 

(Seal) 

“R.  G.  Meech,” 

Secretary. 

“John  E.  Gefaell.” 

“To— 

The  Great  Lakes  Paper  Company  Limited 
(Incorporated  1936) 

Dear  Sirs: 

With  reference  to  the  agreement  dated  1st  January,  1936, 
made  between  The  Upper  Lakes  Pulp  and  Paper  Company, 
Limited,  and  John  E.  Gefaell,  under  which  I,  John  E.  Gefaell 
am  appointed  sales  manager  upon  the  terms  and  conditions 
therein  set  forth,  which  agreement  was  assigned  to  you  by 
The  Upper  Lakes  Pulp  and  Paper  Company,  Limited,  by  assign- 
ment dated  22nd  April,  1936,  I hereby  agree  to  the  following 
understanding  and  conditions. 

1.  That  the  said  agreement  dated  1st  January,  1936,  made 
between  The  Upper  Lakes  Pulp  and  Paper  Company,  Limited, 
and  John  E.  Gefaell  appointing  the  said  John  E.  Gefaell  as  sales 
manager,  is  to  be  deemed  null  and  void  and  to  have  no  effect 
whatsoever,  including  no  recourse  to  damages,  in  the  event  the 
assets  and  undertaking  of  Great  Lakes  Paper  Company,  Limited, 
(old  company)  are  not  transferred  to  or  vested  in  The  Great 
Lakes  Paper  Company,  Limited,  (incorporated  1936),  on  or 
before  the  1st  of  July,  1936. 

2.  That  in  the  event  of  the  said  agreement  appointing  me 
sales  manager  coming  into  force  and  effect  on  or  before  the  1st 
of  July,  1936,  I will  give  full  credit  to  The  Great  Lakes  Paper 
Company,  Limited,  for  all  commissions  paid  to  me  by  National 
Trust  Company,  Limited,  as  receiver  and  manager  of  Great 
Lakes  Paper  Company,  Limited,  under  and  pursuant  to  a cer- 
tain agreement  dated  the  1st  of  January,  1936,  made  by  National 
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Trust  Company,  Limited,  as  receiver  and  myself,  John  E.  Gefaell, 
as  agent. 

Yours  truly, 

(Sgd.)  John  E.  Gefaell.” 

There  was  also  produced  a further  agreement  which  is  ex- 
hibit 2,  and  is  as  follows : 

“Memorandum  of  agreement  dated  the  22nd  of  April,  A.D.  1936. 
Between : 

The  Upper  Lakes  Pulp  and  Paper  Company  Limited,  a com- 
pany incorporated  under  the  Companies  Act  of  the  Do- 
minion of  Canada  by  Letters  Patent  dated  13th  December, 

1935,  hereinafter  called  ‘the  assignor’,  of  the  first  part; 
The  Great  Lakes  Paper  Company  Limited,  a company 
incorporated  under  the  Companies  Act  of  the  Province 
of  Ontario  by  Letters  Patent  dated  the  3rd  day  of  April, 

1936,  hereinafter  called  ‘the  assignee’,  of  the  second  part; 
and  John  Eugene  Gefaell,  hereinafter  called  the  party,  of 
the  third  part. 

“Whereas  by  memorandum  of  agreement  between  the  as- 
signor and  the  party  of  the  third  part  dated  the  1st  day  of 
January,  1936,  the  assignor  did  agree  to  employ  the  party  of 
the  third  part  as  sales  manager  and  the  party  of  the  third  part 
did  agree  to  act  as  such  sales  manager  for  the  period,  upon 
the  terms  and  conditions  and  for  the  remuneration  set  out  in 
such  memorandum  of  agreement. 

“And  whereas  it  is  recited  in  such  memorandum  of  agree- 
ment that  by  order  of  the  Supreme  Court  of  Ontario  dated  the 
21st  day  of  December,  1935,  the  Court  ordered  and  approved  the 
sale  of  the  property,  assets  and  undertaking  of  Great  Lakes 
Paper  Company  Limited  (old  company)  upon  the  terms  of  the 
offer  to  purchase  made  by  Lynn  E.  Aldrich  and  the  party  of 
the  third  part  dated  10th  September,  1935,  as  amended  on 
4th  October,  1935,  which  said  offer  was  assigned  by  the  said 
Lynn  E.  Aldrich  and  the  party  of  the  third  part  to  the  assignor 
on  14th  December,  1935. 

“And  whereas  on  an  appeal  taken  from  such  order  of  21st 
December,  1935,  the  same  was  set  aside  and  all  questions  in 
issue  were  referred  back  to  the  Court  of  first  instance. 
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“And  whereas  on  an  appeal  taken  from  such  order  of  21st 
December,  1935,  the  same  was  set  aside  and  all  questions  in 
issue  were  referred  back  to  the  Court  of  first  instance. 

“And  whereas  by  order  of  the  Supreme  Court  of  Ontario 
dated  27th  March,  1936,  the  said  Court  ordered  and  approved 
such  sale  upon  the  terms  set  out  therein. 

“And  whereas  because  of  the  terms  imposed  by  the  said 
order  of  27th  March,  1936,  it  is  necessary  that  the  said  contract 
between  the  assignor  and  the  party  of  the  third  part  dated  1st 
January,  1936,  shall  be  assigned  by  the  assignor  to  the  assignee. 

“And  whereas  the  party  of  the  third  part  has  consented  to 
such  assignment  as  is  evidenced  by  his  execution  of  this  agree- 
ment. 

“Now  this  agreement  witnesseth  as  follows: 

“1.  That  the  assignor,  in  consideration  of  the  premises  and 
of  the  sum  of  one  dollar  now  paid  by  the  assignee  to  the  assignor, 
the  receipt  whereof  is  hereby  acknowledged,  doth  transfer,  assign 
and  set  over  unto  the  assignee  all  its  right,  title  and  interest 
under  the  aforesaid  agreement  between  the  assignor  and  the 
party  of  the  third  part  dated  January  1st,  1936,  and  all  benefit 
and  advantage  to  be  derived  therefrom  and  the  assignee  hereby 
accepts  such  assignment  and  covenants  and  agrees  with  the 
assignor  and  the  party  of  the  third  part  to  carry  out  all  the 
terms  and  conditions  of  such  agreement. 

“2.  In  consideration  of  the  premises  and  of  the  agreement 
on  the  part  of  the  assignee  contained  in  the  last  preceding  para- 
graph, the  party  of  the  third  part  consents  to  such  assignment 
and  releases  the  assignor  from  all  liability  thereunder  and  cov- 
enants and  agrees  with  the  assignee  to  carry  out  all  the  terms 
of  such  agreement. 

“In  witness  whereof  the  parties  hereto  have  executed  this 
agreement. 

Signed,  sealed  and  delivered  in  the  presence  of : 

The  Upper  Lakes  Pulp  and  Paper  Company  Limited. 


The  Great  Lakes  Paper  Company  Limited. 


(Sgd.)  John  E.  Gefaell  (Seal).’^ 
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There  was  also  produced  on  its  examination,  an  assignment 
by  the  defendant  John  E.  Gefaell  to  Annette  G.  Gefaell,  which 
is  in  the  following  terms : 

‘‘For  and  in  consideration  of  the  sum  of  $100.00  and  other 
good  and  valuable  considerations  to  me  in  hand  paid  by  Annette 
G.  Gefaell  of  Westfield,  New  Jersey,  I hereby  sell,  assign,  trans- 
fer and  set  over  unto  said  Annette  G.  Gefaell,  any  and  all  moneys 
due  or  to  become  due  to  me  under  any  contract  now  in  effect 
between  myself  and  the  reorganized  company  of  Great  Lakes 
Paper  Co.  Ltd.,  now  in  the  process  of  reorganization  in  the 
Province  of  Ontario,  Dominion  of  Canada: 
and 

“I  hereby  authorize  and  empower  the  said  reorganized  com- 
pany to  make  any  and  all  payments  so  due  to  me  to  said  Annette 
G.  Gefaell;  and 

“I  do  hereby  give  the  said  Annette  G.  Gefaell,  her  executors, 
administrators  and  assigns,  the  full  power  and  authority  to  ask, 
demand,  collect,  receive,  compound  and  give  acquittance  for 
the  same  or  any  part  thereof,  and  in  my  name  or  otherwise, 
but  at  her  own  cost  to  prosecute  and  withdraw  any  suits  or 
proceedings  at  law  or  in  equity  therefor. 

“In  witness  whereof,  I have  hereunto  set  my  hand  and  seal 
at  the  City  of  Westfield,  State  of  New  Jersey,  on  the  21st  day 
of  April,  1936. 

John  E.  Gefaell.  D.S. 

Received  at 

Toronto 

C.E.  September  4, 1936.” 

A further  document  was  produced,  entered  into  between 
the  defendant  Annette  G.  Gefaell  and  Parsons  & Whittemore 
Inc.,  which  is  as  follows: 

“This  indenture  made  this  26th  day  of  June,  1937. 

Between : 

Annette  G.  Gefaell,  wife  of  John  E.  Gefaell  of  Westfield,  in 
the  State  of  New  Jersey,  paper  merchant,  (hereinafter 
called  the  party  of  the  first  part),  of  the  first  part;  and 
Parsons  & Whittemore  Inc.,  of  the  City  of  New  York  in 
the  State  of  New  York,  (hereinafter  called  the  party  of 
the  second  part)  of  the  second  part. 
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“Whereas  a certain  action  brought  in  the  Supreme  Court 
of  Ontario  wherein  the  party  of  the  second  part  was  plaintiff 
and  John  E.  Gefaell  and  others  were  defendants  has  been  settled 
between  the  parties  by  Minutes  of  Settlement  bearing  even  date 
herewith,  a copy  of  which  Minutes  of  Settlement  is  attached 
hereto; 

“And  whereas  it  is  a term  of  the  said  Minutes  of  Settlement 
that  the  said  John  E.  Gefaell  shall  cause  to  be  delivered  to  the 
party  of  the  second  part  an  assignment  of  certain  moneys  now 
or  hereafter  payable  to  her,  as  assignee  of  the  said  John  E. 
Gefaell  or  to  the  said  John  E.  Gefaell  by  The  Great  Lakes  Paper 
Company  Limited  to  secure  payments  to  be  made  by  John  E. 
Gefaell  to  the  party  of  the  second  part  under  the  terms  of  the 
said  settlement  agreement. 

“Now  therefore  this  indenture  witnesseth  that  in  considera- 
tion of  the  premises  the  party  of  the  first  part  hath  assigned, 
transferred  and  set  over  and  doth  hereby  assign,  transfer  and 
set  over  to  the  party  of  the  second  part,  its  successors  and 
assigns  out  of  all  moneys  now  or  hereafter  payable  to  the  party 
hereto  of  the  first  part  or  to  the  said  John  E.  Gefaell  by  The 
Great  Lakes  Paper  Company  Limited  and  as  a first  charge 
thereon,  the  sum  of  $300.00  per  month  without  interest  payable 
on  the  15th  day  of  each  and  every  month,  commencing  with 
the  15th  day  of  July,  1937,  until  the  total  sum  of  $22,500.00  has 
been  so  paid,  such  monthly  payments  to  be  increased,  commenc- 
ing with  the  payment  to  become  due  on  July  15th,  1928,  by  5 
per  cent,  of  the  gross  commissions,  if  any,  which  may  become 
payable  by  The  Great  Lakes  Paper  Company  Limited  to  John  E. 
Gefaell,  in  addition  to  his  commission  or  remuneration  for  or 
in  respect  of  the  sale  of  newsprint,  groundwood,  sulphate  and 
sulphite  pulp  and  screenings;  provided,  however,  that  the  total 
monthly  payments  are  not  to  exceed  the  sum  of  $500.00  per 
month.  This  assignment  shall  be  deemed  to  include  and  shall 
apply  to  all  moneys  hereafter  payable  to  the  party  of  the  first 
part  as  assignee  of  the  said  John  E.  Gefaell  or  to  the  said  John 
E.  Gefaell  by  any  successor  company  acquiring  the  business  of 
The  Great  Lakes  Paper  Company  Limited. 

“The  receipt  of  the  party  of  the  second  part  or  its  successors 
or  assigns  showing  payment  to  it  or  them  by  The  Great  Lakes 
Paper  Company  Limited  or  its  successors  and  assigns  of  any 
moneys  hereby  assigned  or  purporting  so  to  be  shall  be  a com- 
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plete  discharge  to  the  party  paying  such  moneys  in  respect  of 
the  moneys  so  paid. 

“In  witness  whereof  the  party  hereto  of  the  first  part  has 
hereunto  set  her  hand  and  seal. 

Signed,  sealed  and  delivered  in  the  presence  of: 

“Annette  G.  Gefaell.’’  (Seal) . 

“Henry  Kowsky.” 

State  of  New  York, 

County  of  New  York.  ss. 

“On  the  29th  day  of  June,  1937,  before  me  personally  came 
Annette  G.  Gefaell,  to  me  known  to  be  the  person  described  in 
and  who  executed  the  foregoing  instrument  and  acknowledged 
that  she  executed  the  same. 

“Morris  K.  Seigel.” 

There  is  also  a further  document  called  Minutes  of  Settle- 
ment, which  is  as  follows : 

“In  the  Supreme  Court  of  Ontario. 

Between : 

Parsons  & Whittemore  Inc.,  plaintiff;  and  John  E.  Gefaell 
and  The  Upper  Lakes  Pulp  and  Paper  Company  Limited, 
and  The  National  Trust  Company  Limited,  receiver  and 
manager  of  Great  Lakes  Paper  Company  Limited,  and 
The  Great  Lakes  Paper  Company  Limited  (incorporated 
1936),  defendants. 

Minutes  of  Settlement. 

“This  action  is  settled  among  the  parties  thereto  upon  the 
following  terms: 

“1.  There  shall  be  payable  to  the  plaintiff  by  the  defendants 
the  sum  of  $53,700.00  in  full  settlement  of  all  claims  in  the 
action  and  counterclaim.  Of  this  amount  the  sum  of  $12,500.00 
is  payable  by  the  defendant.  The  Great  Lakes  Paper  Company 
Limited,  which  shall  be  paid  in  cash  on  completion  of  the  settle- 
ment. The  balance  of  $41,200.00  is  payable  by  the  defendant 
Gefaell  as  follows: 

(a)  The  sum  of  $12,000.00  which  has  been  paid  into  Court 
by  the  said  defendant  to  the  credit  of  this  cause  shall  be  paid 
out  of  Court  forthwith  to  the  plaintiff  together  with  any 
accrued  interest  thereon; 
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(b)  The  sum  of  $5,000.00  by  crediting  that  amount  to  the 
defendant  Gefaell  in  satisfaction  of  his  claim  in  connection 
with  certain  preferred  stock  of  the  Star  Chronicle  Publish- 
ing Company  of  St.  Louis  received  by  the  plaintiff  in  settle- 
ment of  an  account  owing  to  the  plaintiff  by  the  St.  Louis 
Times; 

(c)  The  sum  of  $1,700.00  by  crediting  that  amount  to 
the  defendant  Gefaell  in  satisfaction  of  his  claims  for  com- 
missions on  sulphite  pulp  and  screenings,  commissions  on 
foreign  pulp  and  telephone  calls; 

(d)  The  sum  of  $22,500.00  to  be  payable  in  equal  monthly 
instalments  of  $300.00  each  per  month  without  interest, 
payable  on  the  15th  day  of  each  and  every  month  commenc- 
ing with  the  15th  day  of  July,  1927,  until  the  total  sum  of 
$22,500.00  has  been  so  paid,  such  monthly  payments  to  be 
increased,  commencing  with  the  payment  to  become  due  on 
July  15th,  1928,  by  5 per  cent,  of  the  gross  commissions, 
if  any,  which  may  become  payable  by  the  Great  Lakes  Paper 
Company,  Limited,  to  the  defendant,  John  E.  Gefaell,  in  addi- 
tion to  his  commission  or  remuneration  for  or  in  respect 
of  the  sale  of  newsprint,  groundwood,  sulphate  and  sulphite 
pulp  and  screenings;  provided,  however,  that  the  total  month- 
ly payments  are  not  to  exceed  the  sum  of  $500.00  per  month. 
“2.  To  secure  payment  of  the  said  monthly  instalments  the 

defendant  Gefaell  shall  forthwith  cause  to  be  executed  and  de- 
livered to  the  plaintiff  an  assignment  out  of  all  moneys  now  or 
hereafter  payable  to  Annette  G.  Gefaell,  assignee  of  the  defen- 
dant Gefaell,  or  to  the  defendant  Gefaell  by  The  Great  Lakes 
Paper  Company  Limited  and  as  a first  charge  thereon  the 
sum  of  $300.00  per  month  without  interest  payable  on  the  15th 
day  of  each  and  every  month  commencing  with  the  15th  day 
of  July,  1927,  until  the  total  sum  of  $22,500.00  has  been  paid 
subject  to  increase  of  such  monthly  instalments  as  provided  in 
clause  (d)  of  paragraph  1 hereof.  The  said  assignment  shall 
include,  within  the  limits  aforesaid,  all  moneys  hereafter  pay- 
able to  the  said  Annette  G.  Gefaell  or  to  the  defendant  Gefaell 
by  any  successor  company  acquiring  the  business  of  The  Great 
Lakes  Paper  Company  Limited. 

“3.  Mutual  releases  are  to  be  executed  between  the  plaintiff 
and  the  defendant,  Gefaell,  covering  all  dealings  heretofore  had 
between  them  and  covering  all  claims  now  existing  or  hereafter 
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to  arise  out  of  such  dealings  save  only  the  moneys  payable  under 
this  settlement  agreement  and  the  plaintiff  is  to  execute  in 
favour  of  the  defendants  other  than  the  defendant,  Gefaell,  a 
release  covering  all  claims  now  existing  or  which  might  here- 
after arise  by  reason  of  any  dealings  heretofore  had  directly  or 
indirectly  between  the  plaintiff  and  the  defendants  or  any  of 
them  save  only  the  moneys  payable  under  this  settlement 
agreement. 

“4.  This  action  and  the  counterclaim  therein  of  the  defen- 
dant, Gefaell,  are  to  be  dismissed  without  costs,  each  party 
to  the  action  paying  his  or  its  own  costs  thereof  and  this  not- 
withstanding any  order  heretofore  made  in  the  action  as  to  costs. 

“Dated  at  Toronto  this  26th  day  of  June,  1937. 

(Sgd.)  Tilley,  Thomson  & Parmenter, 

Solicitors  for  the  defendant 
John  E.  Gefaell. 

Long  & Daly, 

Solicitors  for  defendants  other 
than  Gefaell. 

Fasken,  Robertson,  Aitchison,  Pickup  & 
Calvin, 

Solicitors  for  plaintiff.” 

The  plaintiff  resides  out  of  the  jurisdiction  of  the  Ontario 
Courts  and  the  defendants  John  E.  Gefaell  and  Annette  G. 
Gefaell  reside  and  are  domiciled  in  the  State  of  New  Jersey  and 
are  citizens  of  the  United  States  of  America,  and  have  not  at 
any  time  resided  in  Ontario. 

The  plaintiff  did  not  issue  any  writ  of  summons  for  service 
out  of  the  jurisdiction,  and  as  already  noted,  the  defendants 
John  E.  Gefaell  and  Annette  G.  Gefaell  were  not  served  with 
the  writ  at  the  time  the  order  appealed  from  was  made,  but, 
as  I understand  it,  at  a later  date  John  E.  Gefaell  was  served 
when  on  a visit  to  Toronto,  which  was  brought  about  by  the 
tying  up  of  the  moneys  which  constitute  his  livelihood  and  his 
ability  to  carry  on  his  duties  as  sales  manager  of  the  defendant 
companies.  I further  understand  that  the  defendant  Annette  G. 
Gefaell  has  not  at  any  time  been  served  with  the  writ  of  sum- 
mons, but  that  she  has  entered  an  appearance  under  pressure 
of  the  same  circumstances. 
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In  my  opinion,  the  service  of  papers  on  a clerk  in  the  office 
of  Messrs.  Smith,  Rae,  Greer  & Cartwright  and  a clerk  in  the 
office  of  Messrs.  Tilley,  Thomson  & Parmenter  is  of  no  effect 
whatever  except  to  embarrass  the  appellants,  and  likewise  to 
embarrass  the  solicitors. 

The  mailing  of  copies  of  documents  to  the  appellants  in  my 
opinion  has  no  effect  whatever.  It  does  not  appear  why  copies 
of  the  documents  were  served  on  a clerk  in  the  office  of  Messrs. 
Long  & Daly. 

Under  these  circumstances  it  appears  to  me  to  be  important 
to  examine  the  alleged  cause  of  action  as  set  forth  in  the  writ 
of  summons.  I have  already  set  forth  the  endorsement  and 
it  will  be  seen  that  the  plaintiff  is  seeking  to  set  aside  an  assign- 
ment made  by  the  defendant  John  E.  Gefaell  in  favour  of  his 
wife,  the  defendant  Annette  G.  Gefaell,  as  being  fraudulent  and 
void  against  the  plaintiff  and  all  other  creditors  of  John  E. 
Gefaell  and  a declaration  that  the  assignment  was  made  with 
intent  to  defeat,  hinder,  delay  and  defraud  the  creditors  of  the 
said  John  E.  Gefaell  and  is  null  and  void  as  against  such  persons 
and  their  assigns. 

The  parties  to  this  assignment  are  not,  and  have  not  been, 
at  any  time,  within  the  jurisdiction  of  this  Court;  the  assign- 
ment was  made  in  a foreign  country,  and  I am  unable  to  con- 
ceive how  an  Ontario  Court  can  have  jurisdiction  to  entertain 
such  an  action. 

The  next  claim  is  for  a declaration  that  all  moneys  due  or 
accruing  due  to  the  defendant  Gefaell  or  his  wife  by  the  de- 
fendant companies  or  either  of  them  are  exigible  in  satisfaction 
of  a certain  judgment  which  I have  referred  to,  obtained  by 
the  plaintiff  against  John  E.  Gefaell. 

It  is  manifest  that  this  relief  cannot  be  claimed  or  obtained 
in  this  Court  at  all  events,  unless  and  until  the  assignment  to 
Annette  G.  Gefaell  has  been  set  aside  by  a Court  competent 
to  do  so. 

The  next  claim  is  for  an  injunction  against  the  defendant 
companies  restraining  the  payment  of  moneys  due  under  the 
defendant  Gefaell’s  contract  to  him  or  to  his  wife  and  for  the 
appointment  of  a receiver. 

In  my  opinion  no  such  injunction  can  be  obtained  and  no 
receiver  appointed,  unless  and  until  the  assignment  to  the  de- 
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fendant  Annette  G.  Gefaell  has  been  set  aside  by  a Court  com- 
petent to  do  so. 

The  only  suggestion  before  the  Court  of  any  fraud  is  that 
contained  in  paragraph  7 of  Mr.  Gordon’s  affidavit  which  I have 
set  out  in  full,  and  which,  in  my  opinion,  is  not  evidence.  It  is 
the  first  time  I have  known  of  an  injunction  order  being  founded 
upon  the  opinion  of  the  solicitor  for  the  party  seeking  it. 

It  seems  clear  to  me  that  the  plaintiff  has  no  right  of  action 
whatever,  against  the  defendant  companies,  and  that  being  so, 
that  they  cannot  be  made  to  assist  the  bringing  of  an  action 
in  the  Province  of  Ontario  against  the  defendants,  Gefaell  and 
Mrs.  Gefaell.  This  case  does  not  come  within  any  of  the  provi- 
sions of  Rule  25  of  the  Consolidated  Rules  of  Practice  which 
permits  the  issue  of  a writ  for  service  out  of  Ontario. 

It  was  suggested  upon  the  argument  that  it  might  be  founded 
upon  clause  (1)  of  Rule  25,  which  provides  for  service  out  of 
Ontario  where  the  action  is  founded  upon  a judgment,  but,  in 
my  opinion,  that  does  not  refer  to  a foreign  judgment. 

Clause  (c)  provides  that  service  out  of  Ontario  may  be  per- 
mitted where  “any  relief  is  sought  against  any  person  domiciled 
or  ordinarily  resident  within  Ontario.”  Plainly  this  case  does 
not  fall  within  that  provision. 

The  result  appears  to  be  that,  by  means  of  these  proceed- 
ings and  of  the  order  now  in  appeal,  pressure  has  been  brought 
upon  the  defendants  John  E.  Gefaell  and  Mrs.  Gefaell  by  tying 
up  their  means  of  livelihood  and  his  means  of  performing  the 
duties  called  for  by  his  contract,  which  are  necessary  in  order 
to  earn  his  commissions,  and  that  thereby  these  defendants  have 
been  compelled  to  attorn  to  the  jurisdiction  of  this  Court  in 
order  to  defend  their  rights,  and,  in  my  opinion,  this  is  a result 
that  cannot  properly  be  achieved  by  such  means.  The  moneys 
which  are  the  subject  matter  of  the  contract  in  question  are 
future  earnings  and  are,  therefore,  apart  from  other  reasons, 
not  the  subject  matter  of  an  injunction. 

I am  aware  of  no  practice,  outside  of  Bankruptcy  proceed- 
ings, by  which  the  Courts  of  Ontario  have  jurisdiction  to  say 
that  so  much  of  a man’s  personal  earnings  is  to  be  paid  to  him 
and  so  much  is  to  be  withheld. 

For  these  reasons  I think  the  writ  of  summons  should  be 
set  aside  and  vacated,  the  appeal  should  be  allowed  with  costs, 
and  the  injunction  order  set  aside,  and  the  defendants  respec- 
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tively  should  have  their  costs  of  the  proceedings  in  the  Court 
below  against  the  plaintiff. 

I do  not  understand  the  form  of  the  plaintiff’s  action  in 
naming  herself  as  a plaintiff  and  then  naming  herself  again 
as  suing  on  behalf  of  herself  and  all  other  creditors  of  John  E. 
Gefaell.  This  does  not  appear  to  be  the  proper  form  of  such 
an  action. 

Gillanders  J.A.: — This  is  an  appeal  from  an  order  of  Greene 
J.  dated  July  28,  1938,  continuing  till  trial  an  injunction  re- 
straining the  corporate  defendants  from  paying  any  money  to, 
or  on  behalf  of,  their  co-defendants  John  E.  Gefaell  and  Annette 
G.  Gefaell  in  excess  of  $1,550.00  per  month,  and  restraining  these 
individual  defendants  from  making  any  further  assignment  of 
any  moneys  which  may  now  or  hereafter  become  due  from 
either  of  the  corporate  defendants  to  them. 

The  plaintiff  Ethel  A.  Bedell  and  the  defendants  John  E. 
Gefaell  and  Annette  G.  Gefaell,  his  wife,  are  all  domiciled  and 
resident  in  the  State  of  New  Jersey,  U.S.A.  The  corporate 
defendants  have  their  head  offices  in,  and  carry  on  business  in 
the  Province  of  Ontario.  On  July  2,  1938,  the  plaintiff  Ethel  A. 
Bedell  obtained  a judgment  in  Ontario  against  the  defendant 
John  E.  Gefaell  for  $90,424.24  in  an  action  brought  on  a judg- 
ment obtained  in  the  State  of  New  Jersey.  This  judgment  is  now 
in  appeal.  The  writ  in  this  action  was  issued  on  July  8,  1938,  and 
on  July  12th  an  interim  injunction  was  granted  which  was  con- 
tinued till  trial  by  the  order  appealed  from.  At  the  time  the 
interim  injunction  was  granted,  the  corporate  defendants  had 
been  served  and  were  represented  on  the  motion,  but  no  service 
had  been  made  on  the  other  defendants  or  appearances  entered 
by  them  until  after  the  making  of  the  order  appealed  from. 

The  defendant  John  E.  Gefaell  is  said  to  be  sales  manager 
of  the  defendant  The  Great  Lakes  Paper  Co.  Ltd.,  under  the 
terms  of  an  agreement  made  originally  with  The  Upper  Lakes 
Pulp  and  Paper  Co.  Ltd.,  and  later  assigned  to  the  Great 
Lakes  Company.  This  agreement  runs  from  January,  1936,  to 
December,  1945,  and,  under  certain  conditions,  till  1950.  Pre- 
vious to  this  agreement,  Gefaell  had  procured  contracts  from 
various  publishers  to  purchase  newsprint  paper  for  a term  of 
years.  His  remuneration  was  to  be  a commission  on  the  ton- 
nage as  shipped  each  year,  to  include  his  travelling  and  other 
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expenses  in  making  sales  and  servicing  contracts.  It  is  said 
that  he  maintains  an  office  in  Chicago  and  that  his  expenses 
are  very  heavy.  The  benefits  of  this  contract  were  assigned  to 
his  wife,  the  defendant  Annette  G.  Gefaell.  This  assignment 
is  in  writing  and  executed  in  New  Jersey  on  April  21,  1936. 
In  the  present  action  the  plaintiff  seeks,  inter  alia^  to  set  aside 
this  assignment  on  the  ground  that  it  is  fraudulent  and  void 
as  against  the  plaintiff  and  other  creditors  of  the  male  defendant. 
The  injunction  order  is  attacked  on  various  grounds.  I find  it 
necessary  to  deal  with  only  two  of  these. 

The  plaintiff  obtained  a judgment  against  the  male  defendant 
on  July  2,  1938,  which  was,  at  the  time  of  the  order  and  is  in 
appeal,  and  the  plaintiff  is  not  yet  an  execution  creditor  of  this 
defendant.  As  against  the  female  defendant  the  plaintiff  has 
no  judgment,  and  the  claims  in  the  present  action  as  affecting 
her  still  remain  to  be  tried.  In  either  case  I think  the  injunction 
order  cannot  stand. 

In  Burdett  v.  Fader  (1903),  6 O.L.R.  532  (affirmed  on  appeal 
in  7 O.L.R.  72),  the  plaintiff  had  recovered  a verdict  for 
$700.00  for  libel  against  the  defendant,  but  an  appeal  was 
pending  and  the  entry  of  judgment  was  stayed.  He  sought  an 
injunction  restraining  the  defendant  from  disposing  of  certain 
shares  of  stock.  Boyd  C.  says,  at  p.  533:  “There  is  no  authority 
for  such  a course  in  an  action  of  tort.  If  the  plaintiff  is  a 
creditor  before  judgment,  he  can  sue  on  behalf  of  himself  and 
all  creditors  to  attack  a fraudulent  transfer.  If  the  plaintiff  is 
a judgment  creditor,  he  can  proceed  by  execution  to  secure 
himself  upon  the  debtor’s  property.  But  if  the  litigation  is 
merely  progressing  and  the  status  of  creditor  not  established, 
it  is  not  the  course  of  the  Court  to  interfere  quia  timet  and 
restrain  the  defendant  from  dealing  with  his  property  until 
the  rights  of  the  litigants  are  ascertained.”  Lament  v.  Wenger 
(1909),  1 O.W.N.  209,  is  to  the  same  effect.  Where  after  a 
Master’s  report  finding  damages  against  the  defendant  the 
plaintiffs  moved  for  an  injunction  restraining  the  defendant  from 
parting  with  or  encumbering  his  property  pending  the  defend- 
ant’s proposed  appeal,  Falconbridge  C.J.  held  that  the  plaintiffs 
had  no  judgment  and  no  right  to  execution  and  were  not 
entitled  to  an  injunction.  Ferguson  v.  Ferguson  (1916),  29 
D.L.R.  364  is  to  the  same  effect. 
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In  Campbell  v.  Campbell  (1881),  29  Gr.  252,  cited  to  us  by 
counsel  for  the  respondent,  the  following  passage  occurs,  at  p. 
254: 

“Where  no  fraud  has  been  committed  the  Court  will  not 
restrain  a defendant  from  dealing  with  his  property  at  the 
instance  of  a creditor  or  person  who  has  not  established  his 
right  to  proceed  against  that  property.  But  where  a fraudulent 
disposal  has  actually  been  made  of  the  defendant’s  property, 
(as  is  admitted  by  the  demurrer  in  this  case,)  then  the  Court 
will  intercept  the  further  alienation  of  the  property,  and  keep 
it  in  the  hands  of  the  grantee  under  the  impeached  conveyance, 
until  the  plaintiff  can  obtain  a declaration  of  its  invalidity,  and 
a recovery  of  judgment  for  the  amount  claimed.” 

In  this,  apparently,  it  was  admitted  by  the  demurrer  that 
there  was  a conspiracy  between  the  defendants  so  to  deal  with 
the  husband’s  land  as  to  prevent  the  wife  from  recovering  any 
alimony.  In  the  case  at  bar,  at  the  present  time,  no  fraud  is 
either  proved  or  admitted. 

It  was  also  urged  by  Mr.  Cartwright  that  the  order  appealed 
from  is,  in  effect,  an  attachment  of  future  earnings,  and  there- 
fore cannot  stand.  In  this  connection  we  are  referred  to  the 
leading  case  of  Holmes  v.  Millage,  [1893]  1 Q.B.  551,  and  others. 
I think  effect  must  be  given  to  this  contention.  Respondent’s 
counsel  submits  that  all  the  earnings  under  the  contract  are 
not  future  earnings,  but  that  at  the  time  it  was  made,  Gefaell 
had  obtained  certain  orders  for  newsprint.  The  compensa- 
tion is  payable  only  as  a commission  on  the  tonnage 
shipped  from  year  to  year.  These  commissions,  if,  as  and 
when  they  become  payable,  I think,  cannot  be  viewed  other 
than  as  future  earnings,  and  cannot  be  reached  by  way  of 
equitable  execution.  Whatever  the  plaintiff’s  rights  may  be, 
if  she  is  successful  in  judgment  for  the  relief  sought  in  this 
action,  I think  that,  at  the  present  time,  the  injunction  should 
be  dissolved  and  the  appeal  allowed  with  costs  payable  to  the 
defendants  forthwith  after  taxation. 


Appeal  allowed  with  costs. 
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COMPANIES—  ( Continued ) 
Court  for  approval  of  arrangement 
— Form  of  proxies  considered  — 
Addition  of  notations  to  proxies — 
Invalidation  of  proxies — Effect  of 
sec.  52(4)  of  The  Companies  Act — 
Whether  proposed  arrangement 
fair  and  reasonable. 

Re  National  Grocers  Company 
Ltd.,  142. 

3.  Promoters  — Transaction  with 
company — Disclosure  of  interest  — 
Independent  board  of  directors  — 
Rescission — Accounting. 

Proprietary  Mines  Ltd.  v.  Mac- 
Kay;  MacKay  v.  Proprietary  Mines 
Ltd.  et  al.,  508. 

See  also  Assessment  and  Taxa- 
tion— Contracts,  2 — Slander. 


CONFLICT  OF  LAWS. 

Foreign  judgments  — Action  on 
New  Jersey  judgment  — Foreign 
judgment  based  on  liability  arising 
out  of  promissory  note — Jurisdic- 
tion of  New  Jersey  Court — Statute 
of  Limitations. 

Bedell  v.  Gefaell  (No.  1),  718. 


CONSTITUTIONAL  LAW. 

1.  Bankruptcy  and  insolvency  — 
Companies  — ■ The  Judicature  Act, 
R.S.O.  1927,  ch.  88,  sec.  15,  clause  i, 
as  amended  by  1935,  25  Geo.  V,  ch. 
32,  sec.  2 — The  Companies'  Credi- 
tors Arrangement  Act,  1932-33,  23- 
24  Geo.  V,  ch.  36  {Can.) — Dominion 
and  Provincial  legislation  both  oc- 
cupying the  same  field — Whether 
resort  can  be  had  to  Provincial 
legislation. 

Montreal  Trust  Co.  v.  Abitibi 
Power  and  Paper  Co.  Ltd.  et  al.,  81, 
589. 

2.  Criminal  Law — Validity  of  sec. 
4 of  The  Standard  Hotel  Registra- 


CONSTITUTIONAL  law— (Cowl) 
tion  of  Guests  Act,  R.S.O.  1937,  ch. 
295,  considered — Legislation  dealing 
with  acts  contra  bonos  mores. 

Rex  V.  Hayduk,  653. 

3.  Municipalities — Bankruptcy  — 
Interest — Extra-provincial  rights  — 
Whether  The  City  of  Windsor  {Am- 
algamation) Act,  1935,  25  Geo.  V, 
ch.  74  {Ont.)  as  amended  by  1936, 
1 Edw.  VIII,  ch.  66  and  Part  III  of 
The  Department  of  Municipal  Af- 
fairs Act,  1935,  25  Geo.  V,  ch.  16 
{Ont.)  are  intra  vires  of  the  legis- 
lature of  Ontario. 

Ladore  V.  Bennett,  324. 


CONTRACTS. 

1.  Certainty  — Sale  of  Goods  — 
Price  mentioned  in  contract — Date 
specified  for  payment  of  instalment 
price  with  provision  that  ‘‘balance 
to  be  arranged"  — Whether  there 
was  a completed  contract. 

De  Laval  Co.  Ltd.  v.  Bloomfield, 
294. 

2.  Option  for  purchase  of  shares 
of  a mining  company — Action  for 
specific  performance — Contracts  of 
re-sale — Whether  specific  perform- 
ance should  be  granted — Whether 
damages  should  be  awarded  in  ad- 
dition to  specific  performance  — 
Measure  of  damages — Fluctuation 
in  market  price  of  shares — Compan- 
ies— Authority  of  president  to  exe- 
cute agreement — Internal  manage- 
ment. 

W.  C.  Pitfield  & Co.  Ltd.  v. 
JOMAC  Gold  Syndicate  Limited  et 
AL.,  427. 


COPYRIGHT. 

Musical  works — Performances  at 
agricultural-industrial  exhibition  — 
Whether  performance  without  pri- 
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COPYRIGHT—  ( Continued ) 
vate  profit — Whether  musicians  in- 
dependent contractors  — The  Copy- 
right Act,  R.S.C.  1927,  ch.  32,  sec. 
17 (i)  (viii),  as  amended  by  1936,  1 j 
Edw.  VIII,  ch.  28,  sec.  1. 

Canadian  Performing  Right  Soc- 
iety Ltd.  V.  Canadian  National 
Exhibition  Association,  476. 


CORONERS. 

Inquests — Power  of  Attorney-Gen- 
eral to  initiate  proceedings  by  way 
of  inquest — Powers  of  coroner  — 
Body  out  of  the  jurisdiction — In- 
quest super  visum  corporis  — The 
Coroners  Act,  R.8.O.  1937,  ch.  138. 

Re  Sidley,  649. 


COSTS. 
See  Slander. 


COUNTERCLAIMS. 

See  Practice. 


COUNTY  COURTS. 

Jurisdiction  — Action  to  enforce 
alleged  charge  on  land  — Amount 
claimed  $900.00  — Jurisdiction  of 
County  Court  disputed  by  defendant 
in  statement  of  defence  — Failure 
of  plaintiff  to  have  papers  praeciped 
to  Supreme  Court  — The  County 
Courts  Act,  R.S.O.  1927,  ch.  91,  sec. 
19 — Wills  — Provision  that  crippled 
daughter  of  testator  to  be  entitled 
to  live  and  obtain  board  on  farm 
devised  to  son  — Abandonment  of 
farm  by  son — Claim  by  daughter  to 
have  right  converted  into  money 
charge  against  land  and  to  have 
land  sold  to  satisfy  charge. 

Moloney  v.  Moloney  and  Con- 
den,  73. 

See  also  Appeals. 


COURT  OF  APPEAL. 

See  Appeals. 


CRIMINAL  LAW. 

1.  Armed  Robbery — Appeal  from 
sentence  — First  offence  — • Serious 
nature  of  crime — Appeal  dismissed. 

Rex  V.  Dow,  272. 

2.  Bawdy  Houses — Accused  charg- 
ed with  keeping  a common  bawdy 
house  contrary  to  secs.  225  and  229 
of  The  Criminal  Code,  R.S.C.  1927, 
ch.  36  — Accused  a tenant  of  the 
house  and  carrying  on  the  business 
of  a prostitute  therein  — No  other 
inmates  in  the  house — Whether  ac- 
cused guilty  of  keeping  a common 
bawdy  house. 

Rex  V.  SovARi,  9. 

3.  Bawdy  houses — Accused  charg- 
ed with  keeping  a common  bawdy 
house — Accused  had  rented  a room 
in  a house  so  that  she  could  carry 
on  therein  the  business  of  a com- 
mon prostitute — The  Criminal  Code, 
R.S.C.  1927,  ch.  36,  secs.  225  and 
229. 

Rex  V.  Richards,  170. 

4.  Carrying  offensive  weapon  — 
The  Criminal  Code,  R.S.C.  1927,  ch. 
36,  sec.  115 — Contention  that  wea- 
pons were  for  defensive  purposes  — 
Definition  of  offensive  weapons  in 
sec.  2(25)  of  the  Code — Reduction 
of  sentence. 

Rex  V.  Yaskowitch  et  al.,  178. 

5.  Criminal  negligence  — Motor 
vehicles  — • Causing  grievous  bodily 
harm — Driver  of  vehicle  subject  to 
fainting  spells  or  epilepsy  — • Acci- 
dent caused  by  such  a spell — Whe- 
ther driver  guilty  of  offence  under 
sec.  284  of  The  Criminal  Code, 
R.S.C.  1927,  ch.  36. 

Rex  V.  Shaw,  269. 

6.  Manslaughter — Whether  state- 
ment made  by  accused  to  a police 
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CRIMINAL  {Continued) 

officer  after  automobile  accident 
admissible  as  a free  and  voluntary 
statement  in  view  of  duty  imposed 
on  accused  under  sec.  94  of  The 
Highway  Traffic  Act,  R.S.O.  1937, 
ch.  288,  to  report  accident  — Ac- 
cused discharged  by  trial  Judge 
who  did  not  direct  jury  to  find  ac- 
cused not  guilty  because  of  lack  of 
evidence  — Review  of  discretion  of 
trial  Judge  who  refused  to  permit 
Crown  to  call  a witness. 

Rex  V.  Walker,  636. 

7.  Motion  by  accused  for  order 
quashing  an  order  of  a magistrate 
committing  the  accused  for  trial — 
Accused  charged  with  conspiracy  to 
obtain  money  by  false  pretenses — 
Defective  information — J urisdiction 
of  magistrate  to  commit — Distinc- 
tion between  jurisdiction  of  magis- 
trate as  to  trial  and  as  to  prelimin- 
ary inquiry — Proceedings  by  way  of 
certiorari — Power  of  Court  to  re- 
view evidence. 

Re  Rex  v.  Edwards,  12. 

8.  Murder — Manslaughter  — Pro- 
vocation— Res  judicata  — Whether 
trial  Judge  should  read  excerpts 
from  reported  cases  to  the  jury  — 
Indictment  with  verdict  of  murder 
at  prior  trial  endorsed  thereon 
handed  to  the  jury — New  trials. 

Rex  V.  Manchuk  or  Munchuk, 
385. 

9.  Murder  — Appeal  from  convic- 
tion— Circumstantial  evidence — Evi- 
dence equally  consistent  with  inno- 
cence as  with  guilt  of  the  accused — 
Accused  acquitted  by  Court  of 
Appeal. 

Rex  V.  COMBA,  200. 

10.  Summary  convictions  — Ac- 
cused convicted  of  driving  a motor 
vehicle  recklessly  or  negligently  or 
at  a speed  or  in  a manner  danger- 
ous to  the  public  contrary  to  sec.  27 
of  The  Highway  Traffic  Act,  R.S.O. 


CRIMINAL  LAVJ— {Continued) 
1937,  ch.  2SS~~Whether  conviction 
bad  on  ground  of  duplicity  — One 
offence  created  by  sec.  27  being  im- 
proper driving  which  may  be  mani- 
fested in  alternative  modes  men- 
tioned in  sec.  27  — The  Criminal 
Code,  R.S.C.  1927,  ch.  36,  secs.  723 
(3)  and  725. 

Rex  V.  Rousseau,  472. 

See  also  Constitutional  Law,  2 — 
Municipal  Corporations,  2. 


DAMAGES. 

Negligence  — Death  of  person 
from  injuries  received  as  result  of 
negligence  of  the  defendant — Dam- 
ages for  loss  of  expectation  of  life 
— Damages  for  pain  and  suffering 
— Whether  such  damages  can  be  re- 
covered in  an  action  by  the  per- 
sonal representative  of  the  deceased 
— The  Trustee  Act,  R.S.O.  1927,  ch. 
150,  sec.  37. 

Major  v.  Bruer,  1. 

See  also  Statutes. 


DEATH. 

See  Damages — Statutes. 


DEFAMATION. 

See  Slander. 


DESCENT  AND  DISTRIBUTION. 

Real  property — The  Devolution  of 
Estates  Act,  R.S.O.  1927,  ch.  148  — 
Whether  real  property  descending 
under  the  Act  converted  into  per- 
sonal property  by  provisions  of  sec. 
2 of  the  Act — Effect  of  sec.  2 of  Act 
not  to  convert  real  property  into 
personal  property  but  to  provide 
that  real  property  shall  descend  to 
the  same  individuals  as  are  entitled 
to  personal  property. 

Re  Smith,  16. 
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DIVORCE. 

See  Husband  and  Wife. 


DOWER. 

See  Real  Property. 


EXECUTIONS. 

See  Injunctions. 


FOREIGN  JUDGMENTS. 

See  Conflict  of  Laws. 


FORGERY. 

See  Bills  and  Notes. 


GIFTS. 

Undue  influence — Gift  inter  vivos 
hy  lady  to  her  solicitor — Onus  of 
proof — Righteousness  of  the  trans- 
action— Independent  advice  — Wills 
— Legacy  to  solicitor  in  will  of  de- 
ceased lady  — Undue  influence  — 
Onus  of  proof — Fraud. 

Re  Crompton;  Crompton  v.  Wil- 
liams, 543. 

See  also  Trusts. 


HIGHWAYS. 

1.  Non-repair — Abrupt  narrowing 
of  four  lane  highway  to  two  lane 
highway — Action  by  administrator 
under  The  Fatal  Accidents  Act  — 
Notice  of  claim  not  given  within  10 
days  as  required  by  sec.  75(4)  of 
The  Highway  Improvement  Act, 
R.S.O.  1937,  ch.  56 — Whether  rea- 
sonable excuse  for  failure  to  give 
notice  in  time. 

Gibb  v.  The  King,  251. 


HIGHWAYS—  ( Continued ) 

2.  Non-repair — Negligence  — Cul- 
vert on  little  used  road  constructed 
by  placing  loose  boards  on  two  tim- 
bers— Removal  of  boards  by  third 
person — Liability  of  municipality — 
Causation — Intervening  act  of  third 
person. 

Doughty  et  al.  v.  Township  of 
Dungannon,  684. 


HOTELS. 

See  Constitutional  Law,  2. 


HUSBAND  AND  WIFE. 

1.  Divorce — Collusion  — • Meaning 
of  collusion  — Both  husband  and 
wife  desirous  of  obtaining  divorce 
— Request  by  husband  to  wife  that 
she  institute  action  — Absence  of 
trickery  — Full  disclosure  of  the 
facts  to  the  Court. 

Wilhelm  v.  Wilhelm  et  al.,  93. 

2.  Divorce — Motion  by  defendant 
for  decree  absolute,  the  plaintiff  not 
having  moved  therefor  within  three 
months  after  the  expiry  of  six 
months  from  the  judgment  nisi  — 
Motion  resisted  by  plaintiff  because 
of  default  by  defendant  as  to  pay- 
ments due  under  a separation  agree- 
ment— Decree  absolute  granted  — 
Matrimonial  Causes  Rule  28. 

Poole  v.  Poole,  646. 


ILLEGITIMATE  CHILDREN. 

See  Wills,  2,  4. 


INFANTS. 

See  Municipal  Corporations,  4. 


INJUNCTIONS. 

Interim  injunctions — Procedure — 
Service  of  notice  of  motion — Exe- 
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INJUNCTIONS—  ( Continued ) 
cution  — ■ Future  earnings  of  judg- 
ment debtor — Garnishment  of  fut- 
ure earnings  — Validity  of  assign- 
ment of  a contract  — Conflict  of 
laws. 

Bedell  v.  Gefaell  (No.  2),  726. 


INQUESTS. 

See  Coroners. 


INSURANCE. 

1.  Fire  — Statutory  conditions  — 
Variation — Action  on  policy  — Mis- 
representation of  material  fact  as 
to  some  of  the  property  covered  by 
policy — The  Insurance  Act,  R.S.O. 
1927,  ch.  222,  sec.  98(1). 

Harten  V.  Grenville  Patron  Mu- 
tual Fire  Insurance  Co.,  500. 

2.  Life — Endowment  policy — Wife 
of  assured  named  as  beneficiary — 
Separation  agreement — Maturity  of 
policy  — Assignment  of  policy  by 
assured  to  Bank — Conflicting  claims 
to  proceeds  of  policy  — The  Insur- 
ance Act,  R.S.O.  1927,  ch.  222,  secs. 
145,  150  and  165. 

Armstrong  v.  Imperial  Bank  of 
Canada  et  al.,  239. 


JOINT  ACCOUNTS. 

See  Trusts. 


JURY. 

See  Negligence,  1,  2,  3. 


LIMITATION  OF  ACTIONS. 

See  Conflict  of  Laws. 


MASTER  AND  SERVANT. 

1.  Injury  to  servant  in  course  of 
employment — Application  of  Part  II 
of  The  WoT^kmen’s  Compensation 
Act,  R.S.O.  1927,  ch.  179 — Particular 
industry  withdrawn  by  Workmen’s 
Compensation  Board  from  Part  I 
of  the  Act  because  not  more  than 
five  people  employed  — Whether 
Part  II  applicable  to  such  industry. 

WiZNosKi  V.  Peteroff  et  al.,  113. 

2.  Liability  of  master  for  torts  of 
servant — Scope  of  employment  — 
Engineer  employed  by  company  for 
installation  of  company’s  product — 
Engineer  using  own  motor  vehicle 
for  travelling  to  perform  duties  out 
of  Toronto — Accident  occurred  after 
5 p.m.  during  trip  back  to  Toronto 
after  completion  of  work  out  of 
Toronto — Liability  of  company. 

Hoar  v.  Wallace  et  al.,  666. 


MINING. 

1.  Interpretation  of  sec.  19  of  The 
Mining  Tax  Act,  R.S.O.  1937,  ch.  28 
— Payment  of  tax  by  a co-owner — 
Right  of  co-owner  who  has  paid  tax 
to  call  upon  other  co-owners  to  con- 
tribute— Divesting  of  interest  of  de- 
faulting co-owner  by  order  of  Court 
— Application  of  this  section  to  sit- 
uation between  company  and  its 
shareholders  considered. 

Re  Flood  and  Monargo  Mines 
Ltd.,  282. 

2.  Staking  out  claims — The  Min- 
ing Act,  R.S.O.  1937,  ch.  47,  secs.  54 
and  57 — No.  1 post  located  by  lic- 
ensee who  then  departed  for  office 
of  the  mining  recorder  leaving  his 
assistants  to  plant  the  other  posts 
and  place  the  lines — Affidavit  filed 
by  liceyisee  on  assumption  that  re- 
maining work  had  been  done  by  his 
assistants  — Whether  claim  validly 
staked. 

Mulholland  V.  Holmes,  276. 
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MOTOR  VEHICLES. 

See  Negligence. 


MUNICIPAL  CORPORATIONS. 

1.  By-laws  — Building  hy-law  — 
Power  of  council  to  regulate  non- 
structural  changes  in  buildings  — 
The  Municipal  Act,  R.S.O.  1937,  ch. 
266,  sec.  407(4)  and  (18). 

Rex  V.  Joy  Oil  Co.  Ltd.,  662. 

2.  By-laws — Power  of  a municipal 
council  to  pass  by-law  purporting  to 
license  the  possession  of  slot  mach- 
ines and  other  devices  which  in 
fact  are  games  of  chance  or  games 
of  mixed  chance  and  skill  — The 
Municipal  Act,  R.S.O.  1927,  ch.  233, 
sec.  259 — Attempt  to  license  posses- 
sion and  operation  of  things  forbid- 
den by  The  Criminal  Code  of  Can- 
ada— Motion  to  quash  by-law — Sev- 
erability of  portions  of  by-law  con- 
sidered. 

Re  Morrison  and  The  City  of 
Kingston,  21. 

3.  Fixed  assessments  of  property 
of  person  carrying  on  a manufac- 
turing business — The  Municipal  Act, 
R.S.O.  1937,  ch.  266,  sec.  405 — Mean- 
ing of  provisions  in  sec.  405  that 
fixed  assessment  ‘'shall  not  be  re- 
newable'' — True  meaning  is  that 
right  to  fixed  assessment  shall  not 
be  renewable  by  virtue  of  original 
grant  — No  prohibition  of  further 
and  new  fixed  assessment  not  creat- 
ed by  original  grant. 

Re  Gordon  and  The  De  Laval  Co. 
Ltd.,  462. 

4.  Neglected  children — The  Child- 
ren's Protection  Act,  R.S.O.  1927, 
ch.  379,  sec.  10,  as  amended  by  1937, 
1 Geo.  VI,  ch.  72,  sec.  13(1) — Resi- 
dence of  mother — Determination  of 
question  to  which  municipality  the 
child  belongs — Exclusion  in  compu- 
tation of  time  as  to  mother's  resi- 
dence in  a municipality  of  the  per- 


MUNICIPAL  CORPORATIONS— 

{Continued) 

iod  during  which  mother  was  an 
inmate  of  an  institution. 

Re  Wright,  117. 

See  also  Constitutional  Law,  3. 


NEGLIGENCE. 

1.  Evidence — Jury — Whether  suf- 
ficient evidence  to  justify  finding  of 
jury — Function  of  appellate  court — 
Rule  as  exemplified  in  decisions  of 
the  Supreme  Court  of  Canada. 

McLean  v.  McCannell,  37. 

2.  Findings  of  jury — Power  of  ap- 
pellate court  to  interfere — New  trial 
ordered — Verdict  unreasonable  and 
unjust — Ultimate  negligence  — Evi- 
dence—-Res  gestae. 

Cassels  V.  Toronto  Transporta- 
tion Commission,  155. 

3.  Juries— -Evidence  — Review  of 
findings  of  jury  by  appellate  court 
— The  Workmen's  Compensation 
Act,  R.S.O.  1937,  ch.  204,  sec.  8 — 
Whether  dependant  of  deceased  per- 
son had  elected  to  take  compensa- 
tion— Subrogation. 

Sershall  V.  Toronto  Transporta- 
tion Commission,  694. 

4.  Motor  vehicles — Collision  at  in- 
tersection — Traffic  lights  — Left- 
hand  turn  — The  Highway  Traffic 
Act,  R.S.O.  1937,  ch.  288,  sec.  39(1), 
(c,  d and  e). 

MuFFiTT  V.  Fleming,  358. 

5.  Motor  Vehicles  — Liability  of 
owner — Fictitious  transaction — En- 
quiry as  to  ownership — The  High- 
way Traffic  Act,  R.S.O.  1937,  ch.  288, 
sec.  47(1). 

Comer  v.  Kowaluk  et  al.,  655. 

6.  Railways — Motor  vehicles — Im- 
pact at  railway  level  crossing  on 
highway  between  motor  vehicle  and 
railway  engine  and  tender  running 
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NEGLIGENCE—  ( Continued ) 
in  reverse — Onus  of  proof  on  plain- 
tiff to  disprove  negligence  on  his 
part  in  operation  of  motor  vehicle 
by  sec.  42  of  The  Highway  Traffic 
Act,  R.S.O.  1927,  ch.  251 — Onus  also 
on  plaintiff  to  establish  negligence 
by  defendant — Findings  by  jury  of 
negligence  on  part  of  defendant  — 
Whether  any  evidence  to  support 
findings  that  acts  of  negligence 
caused  accident — Failure  of  defen- 
dant railway  to  have  flagman  on 
rear  end  of  tender  to  warn  of  ap- 
proaching train  as  required  by  sec. 
310  of  The  Railway  Act,  R.S.C.  1927, 
ch.  170. 

Wright  v.  Canadian  National 
Railway  Co.,  66. 

7.  Railways — Death  of  passenger 
— Body  of  passenger  found  near 
track  after  train  had  passed  over 
track — Onus  of  proof — Accident  in- 
explicable. 

Askin  et  al.  V.  The  Canadian 
Pacific  Railway,  172. 

See  also  Highways,  2. 

8.  Statutory  negligence  — Owner 
of  cattle  permitting  same  to  run  at 
large  on  highway  — • Collision  be- 
tween plaintiff’s  truck,  and  defen- 
dant’s cow  on  highway — Breach  of 
statutory  duty  by  defendant  — • The 
Highway  Improvement  Act,  R.S.O. 
1937,  ch.  56,  sec.  74(3). 

Direct  Transport  Co.  Ltd.  v.  Cor- 
nell, 365. 


NUISANCE. 

1.  Vibration — Operation  of  heavy 
trucks  on  highway  — Trucks 
equipped  with  cement  mixing  mach- 
ine — • Physical  damage  caused  by 
vibration  to  plaintiffs’  residence 
near  highway — Liability  in  nuisance 
— Independent  contractors. 

Anger  et  al.  v.  Northern  Con- 
struction AND  J.  W.  Stewart  Lim- 
ited ET  AL.,  492. 


NUISANCE — {Continued) 

2.  Vibrations — Use  of  pile  driver 
in  construction  of  bridge  for  muni- 
cipality — Damage  to  plaintiff’s 
house  caused  by  vibrations  — Con- 
struction of  bridge  authorized  by 
by-law  of  municipality — Defence  of 
statutory  authority — Whether  dam- 
age to  plaintiff  inevitable  result  of 
construction  of  bridge  — Onus  of 
proof  — Complaint  as  to  mode  of 
construction. 

Bower  v.  Richardson  Construc- 
tion Co.  Ltd.,  180. 


PERPETUITIES. 

See  Wills,  1. 


POWERS  OF  APPOINTMENT. 

See  Wills,  6,  7. 


PRACTICE. 

Counterclaim  — Action  by  infant, 
by  next  friend,  to  recover  damages 
for  personal  injuries — Counterclaim 
by  defendant  against  infant  and  in- 
fant’s mother  for  declaration  as  to 
validity  of  prior  release — Regular- 
ity of  counterclaim — Rule  112. 

Carey  v.  Freeman,  713. 


RAILWAYS. 

See  Negligence,  6,  7. 


REAL  PROPERTY. 

Dower  — Bankruptcy  of  husband 
who  was  owner  of  certain  land 
subject  to  a mortgage — Agreement 
by  wife  to  purchase  the  lands  from 
trustee  in  bankruptcy  of  estate  of 
husband — Agreement  not  completed 
—Subsequent  bankruptcy  of  wife — 
Whether  wife  entitled  to  inchoate 
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REAL  PROPERTY — (Continued) 
right  to  dower  in  the  lands  — The 
Bankruptcy  Act,  R.S.C.  1927,  ch.  11, 
secs.  2(ff)  and  23 — The  Execution 
Act,  R.S.O.  1937,  ch.  125,  sec.  34(2). 

Re  The  Canadian  Credit  Men's 
Association  Ltd.  and  Watters,  248. 

See  also  Descent  and  Distribu- 
tion. 


RESCISSION. 

See  Companies,  3. 


RES  JUDICATA. 

See  Wills,  1. 


SALE  OF  GOODS. 

See  Contracts,  1. 


SCHOOLS. 

See  Assessment  and  Taxation. 


SLANDER. 

Companies— -Liability  of  a limited 
company  for  slanderous  statement 
uttered  by  servant  of  company  — 
Costs  — • Recovery  of  an  amount 
within  Comity  Court  jurisdiction. 

Harrison  v.  The  Joy  Oil  Co.  Ltd. 
ET  AL.,  679. 


SPECIFIC  PERFORMANCE. 

See  Contracts,  2. 


STATUTES. 

Retrospective  operation  — Death 
— Damages  for  loss  of  expectation 
of  life — Whether  The  Trustee  Am- 
endment Act,  1938,  2 Geo.  VI,  ch.  44, 
applicable  to  action  commenced 


STATUTES — ( Continued ) 
after  date  when  amendment  came 
into  force  in  respect  of  a death 
which  occurred  before  such  date. 

Fewtrell  V.  Martin  Transports 
Ltd.,  674. 


TRUSTS. 

Resulting  trusts — Joint  bank  ac- 
count — Presumption  of  gift  — 
Moneys  deposited  in  a joint  bank 
account  by  woman  to  credit  of  her- 
self and  her  married  daughter  — 
Whether  married  daughter  entitled 
to  moneys  on  death  of  mother. 

Rad  WAY  ET  AL.  V.  Rad  WAY,  234. 


UNDUE  INFLUENCE. 

See  Gifts. 


VIBRATION. 

See  Nuisance. 


WILLS. 

1.  Applications  for  advice — Orig- 
inating notices  — Res  judicata  — 
Questions  raised  as  to  validity  of 
bequest  of  residue — Order  made  on 
a previous  application — Question  as 
to  validity  of  bequest  of  residue 
could  have  been  raised  on  previous 
application— Rule  against  perpetui- 
ties— Charitable  trusts. 

Re  Knowles,  369. 

2.  Bequest  to  mother  bearing 
greatest  number  of  children  within 
specified  period  after  testator’s 
death — Illegitimate  children — Proof 
of  illegitimacy  of  certain  children 
born  to  a married  woman  — Non- 
access — Rule  in  Russell  v.  Russell — 
Still-born  children  — Registrations 
under  The  Vital  Statistics  Act, 
R.S.O.  1937,  ch.  88. 

Re  Millar,  188. 
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WILLS — ( Continued ) 

3.  Conditions — Uncertainty — Con- 
ditions as  to  residence  of  donee — 
Condition  subsequent. 

Re  Sifton,  529. 

4.  Illegitimate  children  — Legiti- 
mation by  subsequent  marriage  of 
parents — Escheat  — Effect  of  The 
Legitimation  Act,  R.S.O.  1937,  ch. 
216,  on  the  Crown — Lapse  — The 
Wills  Act,  R.S.O.  1937,  ch.  164,  sec. 
36. 

Re  Cummings,  486,  654. 

5.  Interpretation  — Division  of 
estate  between  all  children  of  testa- 
tor’s brothers  and  sisters  when 
youngest  child  of  any  of  the  testa- 
tor’s brothers  and  sisters  shall  have 
attained  the  age  of  21  years-Clos- 
ing  of  class — Rule  of  convenience — 
Class  held  to  close  when  youngest 
living  child  attained  age  of  21 
years. 

Re  Long,  28. 

6.  Powers  of  appointment  — Spe- 
cial power  of  appointment — Power 
to  appoint  among  certain  named 
persons  — Absence  of  express  gift 
over  in  default  of  appointment  — 
Death  of  donee  of  power  before 


WILLS — {Continued) 
death  of  donor — Whether  trust  or 
gift  should  be  implied  in  favour  of 
the  objects  of  the  power  equally. 

Re  Lloyd,  32. 

7.  Powers  of  appointment — Inter- 
pretation— Precatory  language — Ex- 
ercise of  power  of  appointment  with 
expression  of  desire  that  moneys 
appointed  be  used  for  purchase  of 
annuities  for  appointees — Whether 
obligation  imposed  on  executors  to 
purchase  annuities — Whether  power 
conferred  on  executors  to  purchase 
annuities. 

Re  Near,  287. 

8.  Testamentary  capacity — Gifts 
in  a codicil  to  person  who  prepared 
codicil  for  the  testatrix — Failure  of 
legatee  to  satisfy  burden  of  proof 
as  to  absence  of  undue  influence — 
Whether  whole  codicil  invalid  or 
whether  only  gifts  therein  to  lega- 
tee who  prepared  codicil  invalid. 

Re  Sough,  48. 


WORKMEN'S  COMPENSATION. 

See  Master  and  Servant,  1 — 
Negligence,  3. 


